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CASES 

IX    THE 

SUPREME  COORT  OF  ALABAMA. 


DECEMBER    TERM,    1876. 


Morrow  et  al.  v.  Wood. 

Action  by  County  Superintendent,  on  Official  Bond  of  County 

Treasurer. 

1.  Official  bonds;  who  may  sue  for  breach. — An  official  bond,  conditioned  for 
the  faithlul  performance  of  official  duty,  is  not  a  "contract  for  the  payment 
of  money,"  within  the  statute  (Rev.  Code,  §  2523)  requiring  actions  on  such 
contracts  to  be  brought  in  the  name  of  the  party  really  interested. 

2.  Same. — The  statute  which  authorizes  an  action  "  for  the  breach  of  any 
official  bond  or  undertaking  of  any  officer  of  this  State,"  "or  of  any  bond  or 
undertaking  given  in  an  official  capacity  to  the  State  of  Alabama  or  any  officer 
thereof,"  to  be  brought  by  "the  person  aggrieved"  in  his  own  name  (Rev. 
Code,  §  2552),  being  a  remedial  statute,  and  therefore  construed  liberally, 
includes  the  official  bond  of  a  county  treasurer,  although  such  bond  is  payable 
to  the  county  ;  and  the  county  superintendent  of  education,  being  authorized 
and  required  to  receive  and  collect  from  the  treasurer  all  school  moneys  belong- 
ing to  the  county,  is  the  "person  aggrieved"  by  the  treasurer's  default  in  not 
paying  over  such  moneys. 

3.  County  superintendent;  authority  and  duty  to  collect  county  school  funds. — 
The  act  approved  March  19,  1875  (Sess.  Acts  1874-5,  p.  56),  authorizing  and 
requiring  the  county  superintendent  to  receive  and  collect  from  the  county 
treasurer  all  the  school  moneys  in  his  hands  belonging  to  the  county,  applies 
to  county  treasurers  whose  term  of  office  had  expired  before  its  passage,  and 
who  had  failed  to  account  for  the  school  moneys  which  they  had  received. 

4.  Official  bonds  ;  condition,  and  liability  of  sureties. — It  is  competent  for  the 
legislature,  in  exacting  official  bonds,  and  prescribing  their  conditions,  to 
require  that  they  shall  be  conditioned  for  the  faithful  performance  of  all  duties 
that  may  be  imposed  by  subsequent  statutes  during  the  officer's  continuance 
in  office  ;  and  this  having  been  done  by  a  general  statute  (Rev.  Code,  §  169), 
the  sureties  on  an  official  bond,  conditioned  as  required  by  the  statute,  are 
liable  for  their  principal's  default  in  reference  to  additional  duties  subsequent- 
ly imposed,  uuless  the  statute  imposing  such  duties  shows  an  intention  that 
they  shall  not  be  so  liable. 

5.  County  treasurer;  liability  of  sureties  on  official  bond,  for  school  moneys 
received  under  subsequent  law. — The  act  approved  April  19,  1873  (Sess.  Acts 
1872-3,  p.  6),  providing,  by  its  7th  section,   that   "before  any  money  shall  be 
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paid  over  to  the  county  treasurer  under  this  act,  such  treasurer  shall  increase 
his  official  bond,  to  such  an  amount  as  shall  be  authorized  by  the  superintend- 
ent of  public  instruction,  so  that  said  increase  will  amount  to  at  least  double 
the  sum  of  money  that  may  be  brought  into  his  hands  at  any  one  time  by  the 
provisions  of  this  act,  and  said  bond  shall  bind  said  treasurer  to  the  faithful 
performance  of  his  duties  under  this  act,  and  shall  be  approved  by  the  probate 
judge  of  said  county,"— shows  a  legislative  intent  to  require  from  the  treasurer 
a  new  bond  for  the  faithful  performance  of  the  new  duties  imposed  by  that  act; 
consequently,  the  sureties  on  his  general  bond  as  county  treasurer,  executed 
before  the  passage  of  that  act,  are  not  liable  for  his  default  in  not  paying  over 
such  moneys,  although  in  fact  he  gave  no  new  bond. 

Appeal  from  the  Circuit  Court  of  Morgan. 

Tried  before  the  Hon.  W.  B.  Wood. 

This  action  was  brought  by  William  M.  Wood,  as  county- 
superintendent  of  education  of  Morgan  county,  against  Wil- 
liam A.  Morrow,  late  county  treasurer  of  said  county,  and 
Samuel  M.  Morrow  and  William  Morrow,  sureties  on  his 
official  bond  as  such  treasurer ;  and  was  commenced  on  the 
29th  March,  1876.  The  said  bond  was  executed  and  dated 
on  the  11th  November,  1871,  and  was  conditioned  as  follows : 
"  Whereas,'  the  above-bound  William  A.  Morrow  was,  on  the 
7th  day  of  November,  1871,  duly  elected  by  the  qualified 
voters  of  Morgan  county,  Alabama,  at  an  election  held  on 
that  day,  county  treasurer  for  said  county  of  Morgan,  for  the 
term  prescribed  by  law ;  now,  if  the  said  William  A.  Morrow 
shall  faithfully  discharge  all  the  duties  which  are  or  may  be 
by  law  required  of  him  as  such  county  treasurer,  during  the 
time  he  continues  in  such  office,  or  discharges  any  of  the 
duties  thereof,  then  this  obligation  to  be  void,"  &c.  The 
complaint  alleged,  as  a  breach  of  this  bond,  that  the  said 
William  A.  Morrow,  as  county  treasurer,  had  received  and 
collected  from  the  tax  collector  of  the  county,  during  the 
years  1873  and  1874,  the  sum  of  $750,  belonging  to  the  pub- 
lic school  moneys  of  the  county,  which  he  failed  and  refused 
to  pay  over  to  the  plaintiff,  on  demand,  after  the  19th  March, 
1875.  The  defendants  demurred  to  the  complaint — 1st,  be- 
cause it  showed  no  right  of  action  in  the  plaintiff;  and,  2d, 
because  it  showed  no  liability  on  the  part  of  the  defendants 
on  the  bond  sued  on.  The  court  overruled  the  demurrer, 
and  the  defendants  then  pleaded,  "in  short  by  consent," 
1st,  the  general  issue,  with  leave  to  give  in  evidence  any 
special  matter  of  defense ;  2d,  that  the  plaintiff  showed  no 
right  of  action  in  himself  to  sue  for  moneys  which  came  into 
the  hands  of  said  William  A.  Morrow,  as  county  treasurer, 
prior  to  the  19th  March,  1875  ;  3d,  that  said  William  A.  Mor- 
row's term  of  office,  as  county  treasurer,  expired  in  Novem- 
ber, 1874,  and  his  sureties  were  only  liable  for  the  faithful 
performance  of  the  duties  imposed  on  him  by  law  during  his 
term  of  office ;  4th,  that  there  was  no  authority  of  law  for 
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paying  over  any  county  school  moneys  to  him,  under  the  act 
approved  April  19,  1873,  because  he  never  gave  a  new  bond, 
as  required  by  that  act,  and  the  sureties  on  his  former  bond 
were  not  liable  for  any  moneys  received  by  him  without 
authority.  The  court  sustained  a  demurrer  to  the  2d,  3d, 
and  4th  pleas ;  and  the  cause  was  tried  on  issue  joined  on 
the  1st  plea.  There  was  a  verdict  and  judgment  for  the 
plaintiff,  under  the  charge  of  the  court.  The  rulings  of  the 
court  on  the  pleadings,  and  in  the  charges  given  and  refused, 
to  which  exceptions  were  reserved  by  the  defendants,  and 
which  involved  the  same  legal  questions  as  the  pleadings,  are 
now  assigned  as  error. 

J.  B.  Moore,  for  the  appellants. — 1.  The  plaintiff  had  no 
right  to  maintain  this  action,  under  the  act  of  March  19, 1875. 
Long  before  the  passage  of  that  act,  W.  A.  Morrow  had 
ceased  to  be  county  treasurer ;  and  the  act  shows  on  its  face 
that  it  was  not  intended  to  have  a  retrospective  operation. 
If  it  could  retroact  on  treasurers  who  had  gone  out  of  office 
six  months  before  its  passage,  it  could,  with  equal  propriety, 
retroact  for  ten  years,  or  more. 

2.  Prior  to  the  passage  of  the  act  approved  April  19, 1873, 
a  county  treasurer  had  no  authority  to  collect  or  receive 
school  moneys.  That  act  expressly  provides,  by  its  7th  sec- 
tion, that  the  treasurer  shall  give  a  new  bond  before  he  can 
receive  any  money  under  its  provisions.  If  the  treasurer,  in 
this  case,  had  given  a  new  bond,  the  sureties  on  that  bond 
would  alone  have  been  responsible  for  any  default  as  to  the 
school  moneys  received  by  their  principal ;  and  no  bond 
having  been  given  in  fact,  his  receipt  of  the  school  moneys 
was  without  any  legal  authority,  and  the  sureties  on  his  gen- 
eral bond  are  not  liable  for  its  proper  application.  It  is  not 
attempted  to  deduce  the  liability  of  the  sureties  from  the 
failure  of  their  principal  to  give  a  new  bond  :  the  complaint 
does  not  contain  the  proper  averments  for  that  purpose ;  but 
the  effort  is  to  hold  them  responsible  for  money  which  their 
principal  received  without  authority  of  law,  and  failed  to 
account  for,  as  for  a  breach  of  his  official  bond. 

Bather  &  Sharpe,  contra. — 1.  The  county  superintendent 
is  the  legal  custodian  of  all  school  moneys  belonging  to  the 
county,  and  the  only  person  who  is  authorized  to  receive  and 
collect  them.  The  power  to  collect  involves  and  implies  the 
power  to  collect  by  suit. —  Yerby  v.  Sexton,  48  Ala.  311. 

2.  The  bond  sued  on  is  an  official  bond,  and  its  legal  effect, 
as  declared  and  defined  by  the  statute  (Bev.  Code,  §  169), 
makes  it  obligatory  upon  the  sureties,  "  for  the  faithful  dis- 


4  SUPEEME  COUET  [Dec.  Term, 

[Morrow  et  al.  v.  Wood.] 

charge  of  any  duties  which  may  be  required  by  any  laAV 
passed  subsequently  to  its  execution."  The  failure  of  the 
treasurer  to  give  a  new  or  additional  bond,  as  required  by 
the  7th  section  of  the  act  approved  April  19,  1873,  was  a 
breach  of  official  duty  on  his  part ;  and  neither  he  nor  his 
sureties  can  claim  any  advantage  on  account  of  his  own 
wrong.  He  may  have  received  the  money  without  any  legal 
authority,  but  he  certainly  received  it  under  color  of  his 
office,  and  while  discharging  the  duties  of  his  office.  The 
tax  collector  was  bound  to  pay  him  the  money,  whether  he 
increased  his  bond  or  not ;  and  would  have  been  liable  to  a 
penalty,  if  he  had  failed  to  do  so. 

BEICKELL,  C.  J. — The  first  proposition,  to  which  the 
argument  of  counsel  for  appellants  has  been  directed,  is,  that 
a  county  superintendent  of  education  has  not  authority  to 
sue  a  defaulting  county  treasurer,  for  the  recovery  of  the 
poll  tax  received  by  him  from  the  tax  collector,  or  the  por- 
tion of  the  State  tax  which  the  tax  collector  has  paid  to 
him,  and  which  formed  the  school  fund  of  the  county.  If  he 
has  such  authority,  and  sues  on  the  bond  of  the  treasurer, 
the  suit  must  be  prosecuted  in  the  name  of  the  county,  the 
obligee  of  the  bond,  for  his  use,  and  not  in  the  name  of  the 
superintendent  in  his  official  capacity  only.  We  propose  to 
consider,  first,  the  last  branch  of  the  proposition. 

The  rule  of  the  common  law  was  without  exception,  that 
actions  on  contracts,  whether  for  the  payment  of  money,  or 
the  performance  of  a  duty — whether  express  or  implied ;  by 
parol,  or  under  seal,  or  by  matter  of  record— must  be  prose- 
cuted by  the  party  having  the  legal  title,  irrespective  of 
equitable  or  beneficial  interests.  As  a  general  principle,  if 
the  express  terms  of  the  contract  did  not  vary  it,  the  legal 
title  and  interest  resided  in  the  party  with  whom  the  con- 
tract was  made,  or  to  whom  the  promise  was  made.  Official 
bonds,  of  statutory  creation,  taken  as  a  security  for  the  per- 
formance of  official  duties,  and  indemnity  to  the  State,  or  the 
citizen,  against  damage  from  official  misfeasance,  malfeasance, 
or  nonfeasance,  were  made  payable  to  the  State,  the  county, 
or  a  public  officer;  and  actions  thereon,  by  a  party  aggrieved 
by  official  delinquency,  were  authorized.  Such  actions,  if 
not  otherwise  prescribed  by  statute,  were  maintainable  only 
in  the  name  of  the  obligee,  for  the  use  of  the  person  ag- 
grived,  who  was  entitled  to  the  recovery. —  Governor  v. 
Ganlt,l  Stew.  388;  Perkins  v.  Moore,  16  Ala.  9;  Chaudron 
v.  Fitzpatrich,  19  Ala.  649. 

The  Code  has  wrought  radical  changes  in  these  common- 
law  principles.  Actions  founded  on  promissory  notes,  bonds, 
Vol.  lvi. 
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or  other  contracts,  express  or  implied,  for  the  payment  of 
money,  must  be  prosecuted  in  the  name  of  the  party  really 
interested,  whether  he  have  the  legal  title  or  not. — E.  C. 
§  2523.  By  its  terms,  this  provision  is  limited  to  contracts 
for  the  payment  of  money,  and  as  to  such  contracts  only 
varies  the  rule  of  the  common  lawv— Ifenley  v.  Bash,  33  Ala. 
636;  Smith  v.  Harrison,  lb.  706.  The  bond  of  the  county 
treasurer,  on  which  this  suit  is  founded,  is  not,  in  any  just 
sense  of  the  term,  a  contract  for  the  payment  of  money.  It  is 
essentially,  in  terms,  in  operation,  and  in  legal  effect,  a  con- 
tract for  the  performance  of  official  duty,  becoming  void  on 
the  performance  of  such  duties;  and  if  its  condition  is 
broken,  a  recovery  upon  it  is  for  damages  commensurate 
with  the  breach. — Skinner  v.  Bedell,  32  Ala.  44.  This  suit 
cannot,  therefore,  be  maintained  by  force  of  this  section  of 
the  Code. 

2.  There  is  another  section,  in  which,  if  authority  can  be 
found  to  sustain  the  suit  in  its  present  form,  it  must  be 
found ;  proceeding,  for  the  present,  on  the  supposition,  that 
the  county  superintendent  has  authority  to  sue  for  the  de- 
fault of  which  complaint  is  made.  The  section  reads  as  fol- 
lows :  "  For  any  breach  of  any  official  bond  or  undertaking 
of  any  officer  of  this  State,  executor,  administrator,  or 
guardian,  or  of  any  bond  or  undertaking  given  in  an  official 
capacity  to  the  State  of  Alabama,  or  any  officer  thereof,  the 
person  aggrieved  may  sue  in  his  own  name,  assigning  the 
appropriate  breach." — R  C.  §  2552.  This  section  is  rem- 
edial ;  and  when  it  is  compared  with  the  pre-existing  law, 
its  purpose  is  unmistakable.  It  was  intended  that  suits  on 
official  bonds,  or  the  bonds  of  an  executor,  administrator,  or 
guardian,  should  be  prosecuted  by  the  party  really  ag- 
grieved, in  his  own  name,  dispensing  with  the  mere  form, 
which  obedience  to  the  rule  of  the  common  law  required,  of 
introducing  on  the  record,  as  nominal  plaintiff,  the  obligee 
of  the  bond,  who  had  no  right  or  interest  involved,  and  who 
could  not  control  the  suit — who  was  not  answerable  for  costs, 
and  could  not  release  or  discharge  the  recovery.  The  bond 
of  a  county  treasurer,  he  being  peculiarly  an  officer  of  the 
county,  as  distinguishable  from  an  officer  of  the  State,  pay- 
able to  the  county,  and  not  to  the  State,  or  an  officer  thereof, 
may  not  be  within  the  words  of  the  section,  if  they  are  taken 
in  a  narrow  or  a  strict  sense.  The  section  is  remedial,  and 
is  part  of  a  system  of  pleading,  in  which  there  is  a  clear  in- 
tention to  require  the  prosecution  of  suits  in  the  name  of 
the  party  having  the  beneficial  interest — the  right  to  receive, 
release,  or  discharge  the  recovery— and  against  whom  de- 
fenses arising  from  his  acts  or  admissions  can  be  made,  dis- 
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pensing  with  the  unnecessary  involvement  of  introducing  the 
party  having  the  dry,  naked,  legal  title,  merely  as  the 
result  of  the  statutory  requisition  that  the  bond  should  be 
payable  to  him.  The  words  of  the  section  must  be  con- 
strued liberally,  so  as  to  accomplish  the  purpose  of  its  en- 
actment, and  advance  the  remedy. — Sproivl  v.  Lawrence,  33 
Ala.  674.  The  bond  of  a  county  treasurer,  when  the  subject 
of  a  suit  by  an  individual  aggrieved  by  his  official  delin- 
quency, is  as  much  within  the  mischief  the  section  proposes 
correcting,  as  the  bond  of  a  sheriff,  or  a  probate  judge ;  and 
it  is  not  a  strained  construction  to  read  the  words  as  em- 
bracing it,  or  the  bond  of  any  public  officer. 

3.  This  brings  us  to  the  inquiry,  is  the  county  superin- 
tendent of  education,  within  the  meaning  of  the  section,  "the 
party  aggrieved"  by  the  failure  of  the  county  treasurer  to  pay 
over  the  poll  tax,  and  other  moneys  received  by  him  as  the 
school  fund,  from  the  tax  collector?  Without  now  inquiring 
what  were  the  powers  or  duties  of  county  superintendents, 
in  respect  to  the  school  fund  of  the  county,  prior  to  the  act 
of  March  19,  1875  (Pamph.  Acts  1874-5,  p.  56),  the  8th  sec- 
tion of  that  act  confers  on  them  full  authority  to  receive,  and 
imposes  the  duty  of  collecting  from  the  county  treasurer,  all 
school  moneys  in  his  hands  at  the  time  of  its  enactment,  and 
all  he  should  thereafter  receive.  It  is  insisted  the  act  has 
reference  only  to  the  county  treasurers  then  in  office,  and 
who  should  subsequently  come  into  office,  and  not  the 
county  treasurers  whose  term  of  office  had  ceased,  and 
who  had  not  accounted  for  school  moneys  they  had  received. 
The  purpose  of  this  act  was  to  transfer  to  the  county  super- 
intendent the  custody  and  disbursement  of  the  school  fund, 
which,  under  the  act  of  April  19,  1873,  had  been  intrusted 
to  the  county  treasurer.  It  was  intended  to  transfer  to  a 
county  officer,  whose  duties  appertained  exclusively  to  pub- 
lic instruction,  the  school  fund,  keeping  it  separate  and  dis- 
tinct from  all  county  moneys,  rendering  it  impossible  to 
mingle  it  therewith ;  an  officer  under  the  supervision  and 
control  of  the  superintendent  of  public  instruction,  and  re- 
movable by  him  for  infidelity  or  incompetency  in  the  per- 
formance of  his  duties.  The  act  is  not,  as  supposed,  re- 
troactive in  its  operation,  if  applied  to  county  treasurers 
whose  term  of  office  had  expired,  and  who  had  not  accounted 
for  the  school  fund  they  had  received.  They  were  bound  to 
account  for  such  fund,  and  the  act  designates  the  officer  to 
whom  they  can  properly,  and  must  make  payment.  No  rea- 
son has  been  assigned  for  limiting  it  in  operation,  so  as  to 
exclude  delinquent  county  treasurers  whose  term  of  office 
had  expired ;  and  if  such  limitation  was  recognized,  the  act 

Vol.  lvi. 
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would  be  ill  adapted  to  the  purpose  of  its  enactment.  The 
county  superintendent  had  authority  to  receive  the  funds 
which  were  in  the  hands  of  the  appellant  Morrow,  received 
by  him  while  county  treasurer,  though  his  official  term  as 
treasurer  had  expired  before  the  passage  of  the  act  of  March 
19, 1875.  It  was  vain  to  confer  on  the  county  superintendent 
this  authority,  if  he  has  not  capacity  by  suit  to  compel  sub- 
mission to  it.  Of  necessit}7,  in  the  administration  of  govern- 
ment, special  power  must  be  conferred,  and  special  duty 
imposed  on  officers.  The  power  must  be  exercised ;  the  duty 
must  be  performed;  the  public  welfare  demands  the  exer- 
cise, and  the  performance.  Hence,  it  is  a  very  general  prin- 
ciple of  the  common  law,  that  public  officers,  though  not 
expressly  authorized  by  statute,  have  a  capacity  to  sue, 
commensurate  with  their  public  trusts  and  duties. — Over- 
seers of  Pittstown  v.  Overseers  of  Plattsburgh,  18  Johns.  407; 
Supervisor  of  Gulway  v.  Stimson,  4  Hill,  136 ;  Looney  v.  Hughes, 
26  N.  Y.  Rep.  514.  The  suit  was  correctly  instituted  by  the 
appellee,  in  his  official  capacity  of  county  superintendent. 
He  was  the  party  aggrieved,  within  the  meaning  of  section 
2552  of  the  Code. 

4.  The  important  question  of  the  case  is,  whether  the 
sureties  on  the  general  official  bond  of  the  treasurer,  exe- 
cuted prior  to  the  statute  giving  him  authority,  and  imposing 
on  him  the  duty,  to  receive  from  the  tax  collector  the  poll 
tax  and  other  moneys  forming  the  school  fund,  are  liable 
for  his  defaults  in  reference  to  this  fund.  There  can  be  no 
doubt  of  the  general  principle,  that  sureties  have  the  right 
to  stand  on  the  terms  of  their  contract,  and  that  no  change 
in  it  can  be  wrought  without  their  consent.  Subsequent  dis- 
tinct agreements  may  be  made  between  the  principal  and 
the  creditor ;  but  they  have  no  influence  on  the  liability  of 
the  surety,  unless  prejudicial  to  his  rights  and  interests,  and 
their  effect  then  may  be  to  discharge  him.  If  the  engage- 
ment of  suretyship  relates  to  a  particular  office,  with  pre- 
scribed duties,  it  extends  only  to  such  duties  as  are  pre- 
scribed when  the  engagement  is  entered  into,  and  not  to 
such  as  may  be  subsequently  attached  to  the  office. — 1  Chit. 
Con.  765,  note  (11th  Am.  ed).  The  cases  usually  referred  to, 
in  illustration,  are  Bartlett  v.  Attorney- General,  Parker,  277; 
Boiodage  v.  Attorney- General,  lb.  488;  in  which  a  surety  for 
a  collector  of  the  customs  revenue,  upon  his  appointment  in 
1691,  was  held  not  liable  in  respect  of  the  custom  on  coal, 
which  was  first  imposed  in  1698.  Statutory  official  bonds 
must  be  read  and  construed,  in  determining  the  extent  of 
their  obligation,  and  the  liability  the  sureties  thereon  as- 
sume, in  connection  with  the  statutes  which  create  the  office, 
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define  its  powers  and  duties,  authorize  the  execution  of  such 
bonds,  and  appoint  the  conditions  to  which  they  are  sub- 
ject. It  is  competent  for  the  legislature  to  prescribe  that 
such  bonds  shall  operate  a  permanent,  continuing  liability, 
for  all  duties  which  under  subsequent  laws  may  be  attached 
to  the  office,  as  Avell  as  for  such  duties  as  are  attached  when 
the  bond  is  executed.  When  such  declaration  is  made,  the 
sureties  entering  into  the  bond  assume  liability,  not  only  for 
the  performance  of  the  specific  duties  attached  to  the  office 
when  their  engagement  is  entered  into,  but  also  such  as  may 
be  attached  during  the  official  term  of  their  principal.  The 
interest  and  convenience  of  the  community  frequently  re- 
quire changes  in  the  duties  of  public  officers— an  enlarge- 
ment or  diminution  of  their  sphere  of  duty.  Perplexing 
questions  had  often  arisen,  as  to  the  liability  of  the  sureties 
on  their  bonds  previously  executed,  by  reason  of  such 
changes  ;  and  to  the  injury  of  the  citizen,  sureties  had  es- 
caped liability  for  the  defaults  of  their  principal,  in  the  per- 
formance of  duties  imposed  on  him  subsequent  to  their 
engagement.  To  avoid  this  evil,  it  is  now  declared,  "  Every 
official  bond,  executed  under  this  Code,  is  obligatory  on  the 
principal  and  sureties  thereon  :  1.  For  any  breach  of  the 
condition  during  the  time  the  officer  continues  in  office,  or  dis- 
charges any  of  the  duties  thereof.  2.  For  the  faithful  discharge 
of  any  duties  which  may  be  required  of  suck  officer  by  any  Jaw 
passed  subsequently  to  the  execution  of  such  bond,  although  no 
such  condition  is  expressed  therein^ — R.  C.  §  169.  Throughout 
the  Code  the  same  purpose  prevails,  of  rendering  bonds  re- 
quired by  law  operative  and  valid  as  a  security  for  the  per- 
formance of  present  and  subsequent  duty.  The  condition  of 
the  bond  of  an  executor  or  administrator  is,  "  to  perform  all 
the  duties  which  are  or  may  be  required  of  him  by  law;" 
and  similar  is  the  condition  of  a  guardian's  bond. — R.  C. 
§§  2003,  2417.  A  surety,  executing  such  bond,  voluntarily 
assumes  liability  for  his  principal,  according  to  the  obliga- 
tion of  the  bond  as  the  law  defines  it ;  and  changes  in  the 
duty  of  the  principal  are  not  an  alteration  of  his  engage- 
ment. There  can  be  no  doubt  the  sureties  on  the  original 
bond  of  the  treasurer  are  liable  for  his  defaults  in  respect  to 
the  school  fund,  which  it  was  subsequently  made  his  duty  to 
receive  and  disburse,  unless  the  statute  imposing  the  duty 
excludes  the  liability. 

5.  The  7th  section  of  the  act  of  April  19,  1873,  which  con- 
ferred the  authority  on  the  treasurer,  and  which  was  of  force 
when  the  money  was  received  it  is  now  sought  to  recover, 
reads:  "That  before  any  money  shall  be  paid  over  to  the 
county  treasurer  under  this  act,  such  treasurer  shall  increase 
Vo&.  LVJ. 
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his  official  bond,  to  such  an  amount  as  shall  be  authorized 
by  the  superintendent  of  public  instruction,  so  that  said 
increase  will  amount  to  at  least  double  the  sum  of  money 
that  may  be  brought  into  his  hands  at  any  one  time  by  the 
provisions  of  this  act;  and  said  bond  shall  bind  said  treasurer 
to  the  faithful  performance  of  his  duties  under  this  act,  and 
shall  be  approved  by  the  probate  judge  of  said  county  ;  and 
a  copy  of  said  bond,  certified  by  the  probate  judge,  shall  be 
forwarded  to  the  superintendent  of  public  instruction."— 
(Pamph.  Acts  1872-3,  p.  6).  It  is  a  question  not  without 
difficulty,  to  determine  whether  the  legislature  intended  to 
require  from  the  treasurer  merely  an  additional  bond,  cumu- 
lative to  his  general  official  bond,  with  an  increased  penalty, 
sufficient  to  cover  any  default  he  might  commit  in  the  per- 
formance of  the  duties  enjoined  by  existing  laws,  and  any 
default  committed  in  the  performance  of  the  new  duties  the 
act  imposed  ;  or  whether  they  intended  to  require  a  new  and 
independent  security  for  the  performance  only  of  those  new 
duties.  Neither  the  one  nor  the  other  intention  is  so  clearly 
and  satisfactorily  expressed,  that  it  can  without  hesitancy 
be  affirmed.  After  the  best  consideration  we  can  give  the 
question,  we  have  reached  the  conclusion,  the  latter  was  the 
intention ;  and  that  before  the  poll  tax,  or  any  part  of  the 
school  fund,  could  be  rightfully  paid  to  the  treasurer,  the 
new  and  independent  bond  must  have  been  executed  and 
approved.  By  the  terms  of  the  act,  it  will  be  observed,  it  is 
contemplated  the  treasurer  shall  increase  his  bond,  before 
any  money  is  paid  to  him  under  its  provisions  ;  and  the  in- 
crease is  to  be  sufficient  to  protect  against  loss  because  of 
his  defaults  in  respect  to  the  school  fund — not  because  of 
default  in  the  performance  of  his  official  duty  generally.  All 
the  statutes  in  reference  to  official  bonds,  or  bonds  taken  in 
the  course  of  judicial  proceedings,  require  the  penalty  to  be 
double  the  amount  of  the  actual  liability  which  probably 
may  be  incurred.  The  penalty  of  the  general  bond  of  the 
county  treasurer  is  double  the  amount  of  the  probable  an- 
nual county  revenue.  It  is  fixed  on  that  basis,  on  the  fact, 
which  could  not  escape  legislative  recognition,  that  the  cur- 
rent revenue  could  not,  and  would  not,  remain  in  the  custody 
of  the  treasurer — it  would  be  disbursed  in  payment  of  de- 
mands on  it,  almost  as  it  was  received  ;  and  that  no  default 
could  be  committed,  which  the  prescribed  penalty  would  not 
cover.  If  there  was  a  necessity  for  an  increase  of  the  pen- 
alty of  the  bond,  the  power  of  the  Commissioners'  Court  was 
plenary  to  compel  it.  An  excessive  penalty,  not  required  by 
public  interests,  would  be  unjust  and  oppressive.  Protec- 
tion, indemnity  against  loss,  because  of  official  infidelity,  is 
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the  full  measure  of  right  and  justice.  The  penalty  of  the 
bond  required  by  the  act  under  consideration,  is  different 
from  that  which  the  law  requires  for  the  general  bond  of  the 
treasurer  ;  and  yet  it  is  adequate,  not  oppressive  to  the  treas- 
urer, and  conforms  to  the  general  legislative  policy,  in  being 
double  the  amount  of  any  probable  damage  because  of  delin- 
quency in  the  duty  imposed.  Is  it  not  a  just  conclusion,  that 
the  legislature  intended  a  new  and  independent  security  for 
the  performance  of  this  new  duty,  and  did  not  intend  it 
should  be  imposed  on  the  sureties  to  the  general  bond  of  the 
treasurer'?  Embarrassing  questions  might  arise,  resulting 
in  the  loss  of  the  fund  intrusted  to  the  treasurer.  The  sure- 
ties on  the  general  bond  might  be  compelled  to  pay  its  pen- 
alty, because  of  the  treasurer's  default  in  the  performance  of 
pre-existing  duties.  They  could  not  be  compelled  to  answer 
further,  if  defaults  were  committed  in  respect  to  this  partic- 
ular duty  and  fund.  An  increase,  an  augmentation  of  the 
penalty  of  the  bond,  it  is  certain,  was  intended.  If  this  was 
all  which  the  act  required — if  there  were  not  other  words, 
limiting  the  condition  of  the  bond,  and  the  liability  of  those 
joining  in  its  execution — additional  or  cumulative  security,  it 
might  be  supposed,  was  sufficient,  and  was  the  character  of 
the  new  bond,  or  the  bond  increased.  But  the  extent  of  the 
obligation  of  the  new  bond  is  denned.  It  is  not,  as  is  the 
obligation  of  the  general  bond,  for  the  performance  of  all 
official  duties,  but  for  the  faithful  performance  of  the  duties 
the  act  imposes.  If  the  superintendent  of  public  instruction, 
or  the  probate  judge,  had  prepared  the  new  bond  for  execu- 
tion, must  he  not,  of  necessity,  have  referred  to  the  act  under 
which  it  was  taken,  and  have  expressed  as  its  condition  that 
which  the  statute  expressed — the  faithful  performance  of  the 
duties  the  act  imposed  ?  The  bond  may  have  been  valid  as 
a  common-law  obligation,  though  not  written  according  to 
the  terms  of  the  statute ;  yet,  it  would  be  a  valid  security 
only  to  the  extent  authorized  by  the  statute.  If  the  new 
bond  had  been  executed,  and  the  treasurer  had  faithfully 
performed  all  the  new  duties,  but  was  guilty  of  defaults  in 
the  performance  of  his  general  duties,  for  those  defaults 
the  sureties  on  the  new  bond  would  not  be  answerable.  The 
sureties  on  his  general  official  bond  must  alone  respond  to 
such  defaults.  It  seems  manifest,  the  purpose  was  to  with- 
draw the  liability  and  duty  of  the  treasurer,  under  this  act, 
from  the  operation  of  the  general  official  bond,  and  to  require 
a  new  and  independent  security,  with  a  specific  condition  for 
the  faithful  performance  only  of  the  new  duty.  The  general 
bond  may  have  been  ample  in  security  and  penalty,  and  its 
general  condition,  as  defined  and  declared  by  law,  would 
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have  obliged  the  performance  of  the  new  duty.  Such  was 
the  character  of  the  condition,  not  by  force  of  the  terms,  but 
because  of  the  intendment  and  implication  the  law  declared 
should  follow  them.  The  intendment  and  implication  can 
not  arise,  in  the  face  of  the  act  requiring  a  new  bond,  with  a 
condition  expressing  the  liability  that  would  be  intended, 
imposing  that  liability  on  others,  and  requiring  it  should 
appear  by  another  instrument.  The  maxim,  Expresmm  facit 
censure  taciturn,  is  of  very  general  application  in  the  construc- 
tion of  contracts  of  every  character,  rendering  ineffective  im- 
plied, in  the  face  of  express  conditions. 

If  the  new  bond  had  been  given,  there  would  have  been 
no  community  of  burden — no  relation  whatever  between  the 
sureties  on  it  and  the  sureties  on  the  original  bond.  They 
would  not  have  been  bound  for  the  performance  of  the  same 
duties,  but  by  separate  instruments,  for  the  performance  of 
distinct  duties.  Contribution  could  not  have  been  compelled 
by  the  one  sustaining  loss,  from  the  other,  who  had  not  en- 
tered into  the  engagement  which  was  broken. — 1  Leading 
Cases  in  Eq.  156-7.  The  act  contemplating  and  requiring 
from  the  treasurer  a  new  bond,  as  a  distinct,  independent 
security  for  the  performance  of  the  new  duties  it  imposes, 
with  a  condition  limited  to  a  violation  of  such  duties,  and  a 
new  and  different  penalty,  the  sureties  on  his  general  bond 
are  not  liable  for  his  defaults  in  respect  to  these  new  duties. 
State  v.  Bradshaiv,  10  Iredell,  229 ;  Lrumpler  v.  Governor,  1 
Dev.  52 ;   Governor  v.  Barr,  lb.  65  ;  Same  v.  Mattock,  lb.  214. 

Sureties  on  official  bonds  guaranty  only  the  performance 
of  official  duty.  For  the  acts  or  transactions  of  the  principal 
without  the  line  of  his  duty,  and  not  under  color  of  office, 
they  do  not  engage.  If  no  statute  nad  been  passed  imposing 
on  the  treasurer  the  duty  of  receiving  from  the  tax  collector 
the  poll  tax  and  other  school  moneys,  a  payment  of  them  to 
him  would  have  been  unwarranted,  not  discharging  the  col- 
lector from  liability. —  Governor  v.  Walker,  22  Ala.  118;  Van 
Dyke'  v.  State,  24  Ala.  81.  The  receipt  of  such  moneys  by 
the  treasurer  would  have  imposed  no  liability  on  his  sureties. 
The  legislature  does  not  confer  on  the  treasurer  an  absolute, 
unconditional  authority  to  receive  these  moneys.  The  au- 
thority is  conditional,  and  so  is  the  duty  of  payment.  The 
authority  and  duty,  by  the  express  words  of  the  act,  are 
dependent  on  the  execution  of  the  bond  required.  Before 
any  part  of  the  money  can  be  paid,  the  treasurer  must  have 
increased  his  official  bond  ;  and  the  bond  can  not  be  in- 
creased, until  the  superintendent  of  public  instruction,  hav- 
ing the  means  of  knowing  the  extent  to  which  it  ought  to  be 
increased,  has  prescribed  the  amount  or  penalty.     It  is  pub- 
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lie  policy  that  public  offices  shall  be  filled,  and  that  he  who 
assumes  to  act  as  a  public  officer  shall  be  held  to  accounta- 
bility as  such.  The  courts  have  been  liberal  in  construing 
statutes  requiring  from  such  officers  the  execution  of  bonds 
for  the  performance  of  duty,  as  directory,  not  as  fixing  con- 
ditions precedent,  on  which  official  liability  depended.  But 
the  question  we  are  considering  is  different.  A  public  office 
is  filled ;  an  official  bond,  conforming  to  law,  has  been  exe- 
cuted and  approved ;  a  new  duty  is  attached,  and  a  new  au- 
thority is  conferred.  In  express  terms,  the  law  requires,  as 
a  condition  on  which  the  authority  can  be  exercised,  a  par- 
ticular act  to  be  done  ;  and  that  act  is  essential  to  secure  the 
performance  of  the  duty.  If  the  act  had,  in  express  terms, 
inhibited  the  treasurer  from  receiving  the  school  moneys, 
until  the  execution  of  the  bond  required,  it  would  not  be 
insisted  that  his  receipt  of  it  would  have  fixed  liability  on 
the  sureties  on  his  existing  official  bond.  Such  receipt 
would  have  been  as  unwarranted,  as  if  authority  to  receive 
had  not  been  conferred ;  it  would  not  have  been  an  official 
duty.  Fairly  interpreted,  the  words  of  this  act  are  an  inhibi- 
tion against  a  payment  to  the  treasurer,  until  the  bond  was 
increased  as  it  required ;  and  a  payment  before  such  increase 
is  without  authority  of  law. 

The  result  is,  the  Circuit  Court  erred  in  holding  that  a 
recovery  could  be  had  on  the  original  or  general  bond  of  the 
treasurer,  for  his  defaults  in  not  accounting  for  any  school 
money  the  tax  collector  may  have  paid  to  him. 

The  judgment,  for  this  error,  must  be  reversed,  and  the 
cause  remanded. 


Beckwitli  v.  Carroll. 

Bill  in  Equity  for  Account  aud  Settlement  of  Partnership  in 

Planting. 

1.  Receiver's  compensation  ;  who  chargeable  with. — When  it  becomes  neces- 
sary for  a  court  of  equity  to  take  charge  of  property,  through  a  receiver,  in 
order  to  preserve  it  Iroin  waste,  the  property  becomes  chargeable  with  the  ex- 
penses thus  incurred,  including  the  receiver's  compensation;  and  tbe  party 
who,  under  the  fiual  decree  ot  the  court,  becomes  entitled  to  the  property,  or 
its  proceeds,  takes  it  ckjb  onere,  although  it  may  not  be  sufficient  to  pay  his 
entire  debt  or  claim. 

2.  Landlord  and  tenant;  cost  of  saving  and  gathering  crop  by  receiver. — As 
between  landlord  and  tenant,  the  latter  is  chargeable  with  the  cost  and  expense 
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of  saving  and  gathering  the  crop,  through  the  instrumentality  of  n  receiver; 
and  if  the  landlord  receives  the  entire  crop,  which  is  mainly  saved  through  the 
services  of  the  receiver,  and  is  compelled  to  pay  the  compensation  allowed  to 
the  receiver,  he  is  entitled  to  a  credit  for  the  amount  so  paid,  as  against  the 
tenant,  whose  duty  it  was  to  save  and  gather  the  crop. 

Appeal  from  the  Chancery  Court  of  Lauderdale. 
Tried  before  the  Hon.  K.  S.  Watkins. 

Wade  Keyes,  for  the  appellant. 

O'Neal  &  O'Neal,  contra. 

MANNING,  J. — -The  appellee  in  this  cause  was  appointee! 
a  receiver,  to  gather,  take  care  of,  and  dispose  of,  according 
to  the  orders  of  the  Chancery  Court,  certain  crops  of  corn, 
cotton,  &c,  made  in  the  year  1871,  by  a  partnership  in  plant- 
ing, composed  of  one  John  McCorkle,  who  was  complainant 
in  the  suit,  and  Edmund  Conner,  Samuel  Smith,  and  Pass 
Beckwith,  who  were  defendants  therein,  and  who  were  to 
furnish  the  hands,  or  labor,  for  making  and  saving  the  crops, 
which,  the  bill  alleged  and  the  evidence  tended  to  show,  they 
were  neglecting  to  gather,  and  suffering  to  go  to  waste.  The 
crops  were  made  on  land  belonging  to  the  appellant,  Mrs. 
Beckwith,  who  had  a  landlord's  lien  on  them  to  secure  pay- 
ment of  the  rent  due  to  her ;  and  who,  in  November,  1871, 
while  the  suit  was  pending,  in  order  to  make  such  lien  avail- 
able, caused  a  writ  of  attachment  to  be  issued,  according  to 
the  statute,  and  to  be  levied  on  the  crops  then  in  possession 
of  the  receiver,  Carroll.  In  order  to  prevent  obstructions  to 
the  prosecution  of  her  action,  Mrs.  Beckwith,  by  her  peti- 
tion, made  herself  a  party  to  the  suit  in  chancery  brought 
by  McCorkle,  and  prayed  the  court  that  the  receiver  "be  en- 
joined from  making  or  putting  in  petitioner's  way  any  ob- 
stacle "  to  her  obtaining  payment  of  the  rent,  "  upon  peti- 
tioner's giving,  as  she  offers  to  do,  a  bond  with  security  to 
abide  by  such  decree  as  shall  be  made  in  the  premises."  A 
bond,  with  a  surety,  was  accordingly  executed,  and  accepted, 
and  petitioner  was  permitted  to  have  the  crop  levied  on  and 
sold  for  her  benefit. 

The  most  valuable  part  of  the  crop,  we  infer  from  the 
record,  was  saved  to  the  parties  interested,  by  the  care  and 
labor,  and  at  the  expense  of  the  receiver.  No  objection  was 
made  by  any  one,  to  his  account  of  the  expenses  and  charges, 
for  which  he  claimed  an  allowance  ;  and  all  of  the  crop  saved 
was  turned  over  to  the  sheriff,  to  be  disposed  of,  and  the 
proceeds  applied  to  the  payment  of  rent  to  Mrs.  Beckwith, 
and  proved  to  be  insufficient  for  that  purpose.     The  chan- 
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cellor,  therefore,  at  the  final  hearing,  charged  Mrs.  Beck- 
with witli  the  amount  of  the  allowance  made  to  the  receiver, 
1'or  gathering,  taking  care  of  and  saving  the  crops,  of  which 
she  got  the  entire  benefit ;  and  there  being  nothing  left  for 
division  among  the  original  parties  to  the  suit,  he  dismissed 
the  bill,  at  the  costs  of  the  complainant.  From  this  decree 
Mrs.  Beckwith  appeals,  and  here  assigns  it  as  error,  insist- 
ing that  she  ought  not  to  be  required  to  pay  the  amount  al- 
lowed to  the  receiver,  which  was  $191.49. 

It  seems  to  us  plain,  from  the  statement  of  facts  we  have 
made  from  the  record,  that  there  is  no  error  in  the  order 
complained  of.  When  it  becomes  the  duty  of  a  court  of 
equity  to  take  property  under  its  own  charge,  through  a 
receiver,  the  property  becomes  chargeable  with  the  neces- 
sary expense  incurred  in  taking  care  of  and  saving  it,  in- 
cluding the  allowance  to  the  receiver  for  his  services.  He  is 
the  officer  and  agent  of  the  court,  and  not  of  the  parties ; 
and  it  is  a  right  of  the  court,  essential  to  its  own  efficiency 
in  the  protection  of  things  so  situated,  to  keep  them  under 
its  control,  until  such  expenses  and  allowances  are  paid,  or 
secured  to  be  paid.  It  is  a  duty,  also,  to  do  this,  which  it 
owes  to  its  appointee,  the  receiver.  Under  the  circum- 
stances, in  this  instance,  Mrs.  Beckwith  took  the  crops  cum 
oneie — that  is,  chargeable  with  the  receiver's  allowances  for 
services  rendered,  and  moneys  advanced,  by  means  of  which 
they  were  saved,  and  she  enabled  to  get  them.  But  it  is 
only  the  surplus  of  their  proceeds  when  sold,  with  which  she 
is  bound  to  credit  the  lessees,  on  their  debt  to  her  for  the 
rent.  As  between  her  and  them,  they  are  chargeable  with 
these  allowances,  and  not  Mrs.  Beckwith ;  and  she  is  entitled 
to  recover  of  them  the  entire  balance  of  rent  which  remains 
unpaid. 

The  decree  of  the  chancellor  is  affirmed. 


Baker,  Lawler  &  Co.  v.  Pool. 

Bill  in  Equity  for  Injunction  of  Judgment  and  Execution. 

1.  Ejuitable  relief  against  judgment,  on  ground  of  error  in  law. — An  adminis- 
tratrix, appointed  here  during  the  late  war,  haviug  brought  an  action  at  law 
in  187 1,  to  recover  personal  property  belonging  to  her  intestate's -estate;  which 
action  was  defeated,  by  a  plea  asserting  the  invalidity  of  her  letters  under  the 
decision  of  this  court,  as  then  organized,  in  the  case  of  Bibb  &  Falkner  v.  Avery, 
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45  Ala.  691;  she  cannot  now,  since  that  and  other  similar  cases  have  been 
overruled,  obtain  equitable  relief  against  such  judgment,  on  the  ground  of  ac- 
cident, mistake,  surprise,  or  other  recognized  principle  of  equitv  jurisdiction. 

Appeal  from  the  Chancery  Court  of  Marengo. 

Heard  before  the  Hon.  A.  W.  Dillard. 

The  bill  in  this  case  was  filed  on  the  10th  December,  1872, 
by  Mrs.  Susan  J.  Pool,  against  the  appellants  (a  mercantile 
partnership),  the  sheriff  of  the  county,  and  the  personal  rep- 
resentative of  the  complainant's  deceased  husband,  K.  II. 
Pool ;  and  sought  to  enjoin  a  judgment  at  law,  which  the  said 
Baker,  Lawler  <fe  Co.  had  recovered  against  the  complainant, 
on  the  5th  April,  1872,  in  a  certain  action  of  detinue,  insti- 
tuted against  them  by  her,  as  the  administratrix  of  her  said 
husband,  on  the  13th  January,  1871-  The  chancellor  over- 
ruled a  demurrer  to  the  bill  for  want  of  equity,  and,  on  final 
hearing  on  pleadings  and  proof,  rendered  a  decree  for  the 
complainant,  perpetually  enjoining  the  judgment ;  and  his 
decree  is  now  assigned  as  error. 

Watts  &  Watts,  with  W.  E.  &  K.  H.  Clarke,  for  appel- 
lants.— The  bill  does  not  make  out  a  case  for  equitable  relief 
against  the  judgment  at  law.  It  shows,  at  most,  only  a  mis- 
take of  law.  It  is  well  settled,  that  a  court  of  equitv  will  not 
grant  relief  on  account  of  a  mistake  in  the  advice  of  counsel, 
or  an  erroneous  ruling  of  a  court  of  law. — Stetson  &  Go.  v. 
Goldsmith,  31  Ala.  649;  Pierce  v.  Winter  Iron  Works,  32  Ala. 
68;  Duckworth  v.  Duckworth,  35  Ala.  70;  Stubbs  v.  Leavitt, 
30  Ala.  352 ;  9  Ala.  120;  11  Ala.  812. 

Elmore  &  Gunter,  contra.— No  want  of  diligence,  or  other 
fault,  can  be  imputed  to  the  plaintiff  in  the  action  at  law. 
When  that  action  was  instituted,  under  the  former  decisions 
of  this  court,  she  had  an  undoubted  right  to  recover ;  and  her 
action  was  defeated  by  a  decision  pronounced  by  this  court, 
under  its  new  organization,  after  the  commencement  of  that 
action ;  a  decision  which  overruled  the  former  adjudications 
of  this  court,  and  was  contrary  to  the  general  opinion  enter- 
tained by  the  members  of  the  bar.  The  stringency  of  the 
equitable  rule,  as  to  granting  relief  against  judgments  at 
law,  is  founded  on  the  presumption  of  the  constancy  and 
certainty  of  the  law  itself.  After  repeated  decisions  by  the 
court  of  highest  resort,  citizens  may  with  safety  act  upon 
the  presumption  that  the  law  is  settled  as  announced ;  and 
in  acting  on  that  presumption,  they  cannot  be  charged  with 
any  want  of  diligence. —  Gelpke  v.  Dubuque,  1  Wallace,  175; 
Havemeyer  v.  Iotva  County,  3  Wallace,  294 ;  Thompson  v.  Lee 
County,  3  Wallace,  327;  Dundas  v.  Bolder,  3  McLean,  397. 
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STONE,  J. — "It  is  a  well-known  maxim,  that  ignorance  of 
law  will  not  furnish  an  excuse  for  any  person,  either  for  a 
breach,  or  for  an  omission  of  duty  :  Ignorantia  legis  neminem 
excmat ;  and  this  maxim  is  equally  as  much  respected  in 
equity  as  in  law.  *  *  The  probable  ground  for  the  maxim 
is  that  suggested  by  Lord  Ellenborough,  that  otherwise  there 
is  no  saying  to  what  extent  the  excuse  of  ignorance  might 
not  be  carried.  *  *  *  If,  upon  the  mere  ground  of  igno- 
rance of  the  law,  men  were  admitted  to  overhaul  or  extin- 
guish their  most  solemn  contracts,  and  especially  those 
which  have  been  executed  by  a  complete  performance,  there 
would  be  much  embarrassing  litigation  in  all  judicial  tribu- 
nals, and  no  small  danger  of  injustice,  from  the  nature  and 
difficulty  of  the  proper  proofs.  *  *  *  Mr.  Fonblanque 
has  accordingly  laid  it  down,  as  a  general  proposition,  that 
in  courts  of  equity  ignorance  of  the  law  shall  not  affect 
agreements,  nor  excuse  from  the  legal  consequences  of  par- 
ticular acts." — 1  Story's  Equity,  §  111. 

In  Lyon  v.  Eichmond,  2  Johns.  Ch.  51-60,  Chancellor  Kent 
said :  "A  subsequent  decision  of  a  higher  court,  in  a  differ- 
ent case,  giving  a  different  exposition  of  a  point  of  law  from 
the  one  declared  and  known  when  a  settlement  between  par- 
ties takes  place,  cannot  have  a  retrospective  effect,  and  over- 
turn such  settlement.  The  courts  do  not  undertake  to  re- 
lieve parties  from  their  acts  and  deeds  fairly  done  on  a  full 
knowledge  of  facts,  though  under  a  mistake  of  law.  *  * 
And,  to  permit  a  subsequent  judicial  decision  in  any  one 
given  case,  on  a  point  of  law,  to  open  or  annul  everything 
that  has  been  done  in  other  cases  of  like  kind,  for  years  be- 
fore, under  a  different  understanding  of  the  law,  would  lead 
to  the  most  mischievous  consequences."  Chancellor  Kent's 
decree  in  this  cause  was  reversed  in  the  Court  of  Errors,  by 
the  vote  of  a  bare  majority  of  the  court ;  but  it  was  not  on 
the  question  discussed  above. — See  Lyon  v.  Tallmadge,  14 
Johns.  501. 

In  Jacobs  v  3forange,  47  N.  Y.  57,  a  suit  had  been  brought 
in  the  Marine  Court  in  the  city  of  New  York,  and  the  de- 
fendant had  recovered  a  judgment  in  that  court,  against  the 
plaintiff,  for  eighty-six  dollars.  The  plaintiff,  without  first 
taking  the  case  to  the  general  term,  carried  it  for  review  to 
the  Court  of  Common  Pleas  of  that  city,  which  court  re- 
versed the  judgment  of  the  Marine  Court,  with  costs.  The 
defendant  paid  these  costs  voluntarily,  without  the  entry  of 
any  judgment.  Within  a  year  thereafter,  the  Court  of  Ap- 
peals decided,  that  the  Court  of  Common  Pleas  had  no  juris- 
diction of  a  case  from  the  Marine  Court,  until  it  had  been 
first  heard  and  decided  by  the  general  term  of  that  court. 
Vol.  ivi. 
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The  Common  Pleas  had  previously  held  the  other  way.  Nine 
years  after  this  reversal  in  the  Common  Pleas  Court,  the 
defendant  sued  out  an  execution  in  the  Marine  Court ;  and 
then  the  plaintiff  instituted  proceedings  in  equity,  to  stay 
said  proceedings  in  the  Marine  Court;  and  under  such  pro- 
ceedings, he  obtained  a  perpetual  stay,  on  the  ground  that 
the  judgment  in  the  Marine  Court  was  erroneous,  and  that 
both  parties,  in  the  review  in  the  Common  Pleas,  had  acted 
under  a  mutual  mistake  of  law.  The  case  was  then  carried 
to  the  Court  of  Appeals,  and  the  question  was,  whether 
equity  could  relieve  in  such  case.  The  court  said :  "  The 
whole  basis  for  this  relief  is  founded  upon  the  fact,  that  an 
inferior  court  made  an  erroneous  decision  upon  a  question 
of  law ;  that  the  plaintiff  was  misled  thereby,  and  suffered 
this  loss.  *  *  *  What  a  flood  of  light  would  such  a  rule 
open  ?  If  this  can  be  regarded  as  the  '  surprise,'  that  re- 
quires or  justifies  equitable  relief,  how  broad  is  the  principle, 
how  extensive  its  ramifications  ?  Almost  every  case  reversed 
by  this  court  would  form  a  basis  for  such  'surprise;'  es- 
pecially where  courts  of  last  resort  reverse  or  modify  their 
own  decisions.  *  *  Under  such  a  system  of  jurisprudence, 
it  would  be  difficult  to  reach  the  end  of  a  law-suit.  *  * 
We  are  referred  to  no  principle,  or  authority,  to  sustain  such 
an  action,  and  I  think  none  can  be  found."  And  the  court 
reversed  the  decree  of  the  court  below.  See,  also,  Boyd  v. 
State,  and  Nelson  v.  Boynton,  at  last  term. 

In  the  present  case,  Mrs.  Pool,  suing  as  administratrix, 
brought  an  action  against  Baker,  LaAvler  &  Co.,  for  the  re- 
covery of  chattels  in  specie.  She  made  affidavit  of  her  own- 
ership of  the  property,  and  had  it  seized  under  the  statute, 
Bev.  Code,  §§  2593  et  seq.  The  defendants  failing  to  replevy 
within  five  days,  plaintiff  gave  bond  under  section  2594  of 
Bevised  Code,  and  took  possession  of  the  property.  Defend- 
ants pleaded,  in  bar  of  the  action,  that  Mrs.  Pool  was  not 
administratrix.  The  point  of  defense  was,-  that  Mrs.  Pool 
received  her  appointment  during  the  late  civil  war,  after 
Alabama  had  adopted  her  ordinance  of  secession.  Bibb  v. 
Avery,  45  Ala.  691,  was  the  authority  on  which  the  plea  was 
filed.  The  case  was  tried  at  Spring  term,  1873.  At  that 
time,  under  the  decision  of  this  court,  the  defense  was  a  bar 
to  the  action ;  and  the  plea  being  true  in  point  of  fact,  the 
defense  prevailed,  and  there  was  a  jury,  and  verdict  and  judg- 
ment, that  the  defendants  recover  of  the  plaintiff  the  prop- 
erty sued  for,  or  its  alternate  value,  which  was  ascertained 
and  adjudged,  and  certain  damages  assessed  for  hire.  The 
sheriff  returned  the  bond,  indorsed  as  the  statute  requires, 
and  execution  was  issued  against  Mrs.  Pool  and  her  sureties, 

(2) 
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for  the  alternate  values  of  the  property  sued  for,  and  for  the 
assessed  damages  for  the  hires. — Bev.  Code,  §  2596. 

In  the  present  bill,  Mrs.  Pool  sets  forth  the  foregoing 
facts  ;  avers  that  the  property  belongs  to  the  estate  of  her 
intestate,  and  seeks  to  enjoin  the  said  judgment  and  exe- 
cution. This  necessarily  involves  a  re-trial  of  the  case,  if 
there  be  equity  in  the  bill. 

We  have  had  occasion  heretofore  to  deplore  the  conse- 
quences which  have  resulted  from  the  unfortunate  decision 
pronounced  by  this  court  in  the  case  of  Bibb  &  Falhner  v. 
Avery. — See  Nelson  v.  Boynton,  at  last  term.  The  present 
record  brings  before  us  another  hardship  caused  by  it,  for 
which  we  would  be  glad  to  find  a  remedy.  This  case,  how- 
ever, cannot  be  brought  within  any  of  the  rules  for  relief 
against  judgments,  on  the  ground  of  surprise,  accident,  mis- 
take, or  fraud. — 1  Brick.  Dig.  666,  §§  376, 378.  If  we  were,  on 
account  of  the  hardships  of  this  case,  to  stretch  principle  in 
the  attempt  to  afford  a  remedy,  it  is  impossible  even  to  con- 
jecture the  distance  from  ascertained  landmarks,  to  which 
such  deflection  would  lead  us.  The  various  rulings  which 
this  court  has  made,  at  different  epochs  of  its  history,  on 
what  is  known  as  Confederate  transactions,  would  open  before 
us  a  field  which  we  dare  not  explore,  or  even  attempt  to 
enter.  Better,  we  think,  to  adhere  to  well-defined  principles, 
although,  in  so  doing,  we  leave  a  hard  case  unredressed. 
Law  is  but  a  rule,  and  can  redress  grievances  only  according 
to  rule.  "When  it  ceases  to  be  a  rule  of  action,  it  is  no  longer 
a  law.  The  right  of  plaintiff,  complainant  in  this  suit,  was 
purely  legal ;  not  an  equitable  element  in  its  assertion.  She 
instituted  her  action  in  the  proper  court,  for  the  recovery  of 
her  property,  and  lost  it  by  an  erroneous  ruling.  In  this 
she  was  injured.  The  remedy  for  such  injury,  prescribed  by 
law,  is  an  appeal  to  a  higher  court.  For  the  correction  of 
such  errors,  chancery  has  no  jurisdiction  ;  and  the  fact  that 
this  court,  as  then  constituted,  would  probably  have  ruled  as 
the  Circuit  Court  did,  cannot  furnish  a  ground  for  equitable 
interposition.  As  was  said  in  Jacobs  v.  Morange,  supra,  "We 
are  referred  to  no  principle,  or  authority,  to  sustain  such  an 
action,  and  I  think  none  can  be  found." 

Under  the  principles  above  declared,  we  feel  constrained 
to  hold,  that  the  bill  in  the  present  case  is  without  the  pale 
of  equitable  cognizance. 

The  decree  of  the  Chancery  Court  is  reversed,  and  a  decree 
is  here  rendered,  dismissing  complainant's  bill.  Let  the 
costs  in  the  court  below,  and  in  this  court,  be  taxed  against 
complainant. 

Vol.  ivi. 
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Hurt  v.  Clarke. 

Action  on  Account  for  Goods  Sold  and  Delivered.  ■ 

1.  Authority  of  partner  to  bind  partnership. — An  agreement  between  one 
member  of  a  mercantile  partnership  and  a  practicing  physician,  who  has 
knowledge  of  the  partnership,  that  the  latter  shall  obtain  goods  from  the  part- 
nership in  payment  for  professional  services  rendered  and  to  be  rendered  to 
such  partner  individually,  is  outside  of  the  partnership  business,  and  beyond 
the  scope  of  the  partner's  authority;  and  such  agreement  is  not  binding  on  his 
co-partner,  or  the  partnership,  unless  expressly  authorized,  or  subsequently 
ratified. 

2.  Ratification  of  partner's  unauthorized  act. — In  such  case,  an  offer  by  the 
other  partner,  when  trying  to  collect  the  account  due  to  the  partnership,  to 
allow  the  physician's  account  as  a  credit  or  set-off,  if  he  will  pay  the  balance 
in  money,  until  accepted  and  complied  with,  is  not  a  ratification  of  the  unau- 
thorized agreement  under  which  the  account  was  contracted. 

Appeal  from  the  Circuit  Court  of  Dallas. 

Tried  before  the  Hon.  Geo.  H.  Ceaig. 

This  action  was  brought  by  Peter  T.  Hurt,  against  C.  J. 
Clarke ;  was  commenced  on  the  27th  October,  1874,  and  was 
founded  on  an  account  for  goods,  wares,  and  merchandize,  sold 
and  delivered  to  the  defendant  during  the  years  1871,  1872, 
and  1873,  by  the  firm  of  Hurt,  Corbin  &  Atkins,  of  which  the 
plaintiff  was  a  member,  amounting  to  $510.66.  The  com- 
plaint contained  two  counts ;  the  first  claiming  the  said 
amount  as  due  by  account  for  goods  sold  by  said  firm,  alleg- 
ing that  it  was  due  on  the  1st  October,  1873,  and  was  the 
property  of  the  plaintiff;  and  the  second,  on  an  account 
stated  between  plaintiff  and  defendant  on  the  1st  July,  1874. 
The  defendant  pleaded,  "  in  short  by  consent,"  payment,  set- 
off, accord  and  satisfaction,  and  the  general  issue ;  and  issue 
was  joined  on  all  these  pleas. 

The  defendant  was  a  practicing  physican,  and  a  partner 
with  Dr.  James  Kent,  doing  business  under  the  firm  name 
of  Kent  &  Clarke.  The  account  sued  on  was  contracted,  as 
the  defendant  testified,  under  a  verbal  agreement  between 
him  and  said  W.  T.  Atkins,  as  follows :  "  About  the  17th 
January,  1871,  Atkins  came  to  me,  and  said,  that  he  owed 
me  for  medical  services  rendered  to  his  family,  and  wanted 
to  employ  Kent  <fc  Clarke  to  do  his  medical  practice ;  that  he 
had  no  money  to  pay  me,  and  wanted  me  to  buy  goods  from 
his  firm  in  payment  of  my  bill.  As  I  needed  the  goods,  and 
did  not  want  to  pay  money  for  them ;  and  as  I  wanted  to 
collect  a  debt  due  me,  and  did  not  want  to  go  in  debt,  I 
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agreed  to  do  his  practice,  and  pay  myself  by  purchasing 
goods  from  his  firm.  Under  this  arrangement,  I  continued 
to  get  goods  from  said  firm,  from  time  to  time,  as  I  needed 
them,  down  to  the  dissolution  of  said  firm,  supposing  that 
they  were  paid  for."  The  plaintiff  had  no  knowledge  or 
notice  of  this  agreement  imtil  after  the  dissolution  of  the 
firm  of  Hurt,  Corbin  &  Atkins,  which  took  place  in  Septem- 
ber, 1873. 

"About  the  17th  December,  1873,"  as  the  plaintiff  testified, 
"while  I  was  stopping  a  few  days  at  my  place  of  business  in 
Selma,  on  my  way  from  New  York  to  my  home  in  Marion, 
one  Francis  came  to  me,  and  stated  that,  at  the  request  of 
the  defendant,  he  wanted  to  arrange  a  settlement  of  the  de- 
fendant's indebtedness  to  the  firm  of  Hurt,  Corbin  &  Atkins ; 
that  the  defendant  held  a  claim  against  said  W.  T.  Atkins, 
and  if  I  would  consent  to  allow  that  claim,  that  defendant 
would  pay  the  balance ;  and  he  urged  me  to  do  this,  inas- 
much as  I  could  not  force  him  to  pay  the  bill.  I  told  said 
Francis,  that,  if  the  defendant  would  pay  me  the  balance  in 
money,  I  would  allow  him  the  amount  of  his  debt  against 
Atkins.  At  that  time,  my  information  was,  that  the  claim 
against  said  Atkins  was  about  $120.  The  defendant  came  to 
see  me  very  soon  afterwards,  to  arrange  the  settlement  as 
stated.  He  made  no  objection  to  the  claim,  but  wanted  to 
give  his  note  for  the  balance,  after  deducting  his  claim  against 
Atkins ;  but  this  I  positively  refused  to  do,  telling  him  that 
I  wanted  the  money — that  I  needed  the  money  ;  that  my  only 
inducement  to  make  the  settlement  was  to  get  the  money, 
and  that  I  wanted  it  cash  down."  The  defendant  testified, 
in  reference  to  this  interview,  as  follows :  "After  the  dissolu- 
tion of  said  firm,  hearing  that  plaintiff  would  not  allow  the 
debt  of  Atkins  to  Kent  &  Clarke  in  part  payment  of  his 
claims,  I  sent  Francis  to  him,  to  negotiate  a  settlement ;  and 
very  soon  afterwards,  at  the  instance  of  Francis,  I  went  to 
see  plaintiff.  I  then,  proposed,  that,  if  he  would  allow  my 
account  against  Atkins,  I  would  pay  the  balance  in  money. 
To  this  proposition  the  plaintiff  agreed,  and  instructed  At- 
kins, '  When  Dr.  Clarke  pays  the  money,  deduct  the  amount 
of  your  account,  and  settle  with  him,  and  receipt  his  account.' 
To  the  best  of  my  recollection,  the  plaintiff  did  not  say  any 
thing  about  cash,  or  money  down.  I  did  not  then  know  how 
much  I  owed  said  firm.  Next  morning,  as  Atkins  was  pass- 
ing my  office,  I  told  him  to  make  up  a  statement  of  my 
account,  and  bring  it  down,  and  I  would  settle  with  him. 
He  agreed  to  do  this,  but  never  did."  In  March,  or  April, 
1874,  plaintiff  notified  defendant  that  he  withdrew  his  con- 
sent to  the  proposed  settlement,  as  it  had  not  been  complied 
Vol.  lvi. 
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with  according  to  his  understanding  of  its  terms ;  whereupon 
defendant  declared  his  readiness  and  willingness  to  settle, 
but  said  that  he  had  not  been  furnished  with  the  plaintiff's 
account.  A  few  days  afterwards,  the  plaintiff  sent  one  Ward 
to  the  defendant,  with  the  account,  and  with  instructions  to 
collect  it.  The  defendant  declared  that  he  had  always  been 
ready  and  willing  to  settle,  but  insisted  on  the  allowance  of 
his  account  against  Atkins  as  a  credit ;  which  Ward  refused 
to  allow,  as  being  contrary  to  his  instructions.  The  defend- 
ant then  paid  Ward  the  difference  between  the  two  accounts, 
$17480,  and  Ward  gave  him  a  receipt  for  it  as  a  partial  pay- 
ment on  the  plaintiff's  account. 

The  plaintiff  objected  to  the  admission  of  all  evidence  as 
to  the  agreement  between  Atkins  and  the  defendant,  because 
the  said  agreement  was  not  binding  on  him ;  and  he  reserved 
several  exceptions  to  other  rulings  of  the  court  on  questions 
of  evidence,  which  require  no  special  notice.  He  also  re- 
served exceptions  to  the  refusal  of  several  charges  asked  by 
him  in  writing,  among  which  were  the  following : 

1.  "A  partner  can  not  receive  his  individual  debt,  in  pay- 
ment of  goods  sold  by  him  belonging  to  the  firm  ;  and  if  the 
jury  believe,  from  the  evidence,  that  W.  T.  Atkins  agreed  to 
sell  the  goods  of  his  firm  to  the  defendant,  to  pay  his  indi- 
vidual debt  to  the  defendant,  without  the  knowledge  and 
consent  of  the  plaintiff  to  such  an  arrangement,  then  the 
agreement  between  said  Atkins  and  the  defendant  is  not 
binding  on  the  plaintiff,  and  is  no  defense  to  this  action." 

2.  "  Partners  are  the  agents  of  each  other,  only  in  the  part- 
nership business;  and  can  not,  by  such  agency,  bind  the 
partnership  to  pay  the  individual  debts  of  the  members  of 
the  firm." 

3.  "  The  consent  of  plaintiff  to  receive  the  debt  of  Atkins 
to  Kent  &  Clarke,  given  after  the  creation  of  the  debt  sued 
on,  can  not  relate  back  to  the  previous  agreement  between 
Atkins  and  the  defendant,  unless  the  plaintiff,  at  the  time  he 
so  consented  to  allow  said  debt  in  part  payment,  was  in- 
formed of  the  said  agreement,  and  then  and  there  ratified 
the  same." 

4.  "If  the  jury  believe,  from  the  evidence,  that  before  the 
payment  in  money  made  by  the  defendant  on  the  9th  July, 
1874,  the  plaintiff  revoked  his  consent  to  allow  the  debt  of 
said  Atkins  to  Kent  &  Clarke  in  part  payment  of  the  account 
sued  on,  and  so  notified  the  defendant,  such  revocation  put 
an  end  to  such  consent,  and  the  agreement  to  receive  said 
debt  in  part  payment  was  thereafter  inoperative,  and  is  no 
defense  to  this  action." 

The  several  rulings  of  the  court  on  questions  of  evidence, 
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the  refusal  of  the  charges  asked,  and  other  matters,  are  now 
assigned  as  error. 

W.  C.  Ward,  for  appellant. — 1.  The  agreement  between 
Atkins  and  defendant  was  made  without  the  knowledge  or 
consent  of  plaintiff,  and  was  not  binding  on  him,  unless  sub- 
sequently ratified. — Pierce  c&  Baldwin  v.  Pass  &  Co.,  1  Por- 
ter, 232 ;  Bur  well  &  Clarke  v.  Spring field,  15  Ala.  273 ;  Nail  & 
Brooks  v.  Mclntyre,  31  Ala.  532  ;  2  Brickell's  Digest,  307-8, 
§§  120-22. 

2.  The  proposal  of  plaintiff  to  allow  the  debt  against  At- 
kins as  a  credit,  or  set-off,  if  defendant  would  pay  the  bal- 
ance in  money,  was  not  a  ratification  of  the  unauthorized 
agreement;  and  the  proposal  not  having  been  accepted,  and 
complied  with,  plaintiff  had  a  right  to  withdraw  his  consent. 
Walton  v.  Tims,  Bigelow  &  Caldwell,  7  Ala.  470 ;  Williams  v. 
Bramhall,  13  Gray,  462. 

John  White,  contra. — 1.  The  contract  between  Atkins  and 
defendant  was  valid  and  binding  on  the  partnership. —  Wh  He 
v.  Toles  &  Dunlap,  7  Ala.  569 ;  Greely  v.  Wyeth,  10  N.  H.  15. 

2.  One  partner  is  bound  by  an  appropriation  of  the  goods 
of  the  firm  to  the  individual  debt  of  his  copartner,  if  he 
assents  to  it,  either  before  or  after  it  is  done. — McNeill  v. 
Reynolds,  9  Ala.  313 ;  Woodivard  v.  Winship,  12  Pick.  430. 
The  plaintiff's  proposal  to  allow  the  debt  against  Atkins  as 
a  credit,  was  an  assent  and  ratification  of  the  contract  under 
which  the  goods  were  obtained  by  the  defendant.  The  de- 
fendant was  entitled  to  a  reasonable  time  for  compliance  and 
performance,  after  acceptance ;  and  the  plaintiff  can  not  take 
advantage  of  his  own  failure  to  furnish  his  account  for  settle- 
ment.— Addison  on  Contracts,  880,  1121-2 ;  Chitty  on  Con- 
tracts, 811;  Chapin  v.  Norton,  6  McLean,  500;  Brickell's  Di- 
gest, 397,  §  281. 

3.  Atkins  was  placed  in  the  community,  during  the  plain- 
tiff's absence,  as  the  representative  of  the  partnership,  and 
under  such  circumstances  that  he  must,  of  necessity,  subsist 
out  of  the  partnership  business  and  assets.  Those  who  dealt 
with  him,  in  good  faith,  under  these  circumstances,  can  not 
be  made  to  suffer  loss  on  account  of  any  supposed  want  of 
authority  on  his  part. — Herbert  v.  Huie,  1  Ala.  18 ;  Hunting- 
ton v.  Bank,  3  Ala.  186;  Robertson  v.  Smith,  18  Ala.  220-27. 

BBICKELL,  C.  J. — It  is  a  legal  consequence  of  all  mer- 
cantile partnerships,  that  each  partner  is  the  general  agent 
of  the  firm,  in  all  transactions  within  the  scope  of  its  busi- 
ness.    Within  the  range  of  its  ordinary  business,  his  acts 
Vol.  lvi, 
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and  engagements  are  as  binding  on  the  firm,  as  if  all  the 
members  had  united  in  them.  Partnerships  are  formed  for 
the  common  benefit  of  all  the  partners,  not  for  the  exclusive 
individual  benefit  of  either  partner;  and  contracts  made  by 
one,  on  his  own  account,  for  his  own  benefit,  to  the  injury  of 
the  other  partners,  are  without  the  scope  of  the  partnership 
business,  and  without  the  range  of.  the  authority  the  law 
implies.  They  are  not,  consequently,  binding  on  the  firm, 
unless  the  other  members  authorize  them,  or  subsequently 
ratify  them.  Each  partner  has  an  implied  authority  to  make 
or  indorse  promissory  notes  in  the  name  of,  and  binding  on 
the  firm,  if  they  are  made  or  indorsed  for  the  benefit  of  the 
partnership,  in  the  course  of  the  partnership  business.  But 
neither  partner  can,  for  his  own  benefit,  or  for  mere  accom- 
modation of  a  third  person,  by  virtue  of  his  general  agency, 
make  or  indorse  promissory  notes  in  the  name  of  the  firm, 
which  will  bind  it. — Mauldin  v.  Br.  Bank  of  Mobile,  2  Ala.  502. 

Each  partner  has  an  implied  authority  to  dispose  of  the 
partnership  property ;  but  there  is  a  well-defined  limitation 
of  the  authority.  The  disposition  must  be  on  account,  and 
for  the  benefit  of  the  firm.  A  disposition  on  his  own  account, 
and  for  his  own  individual  benefit,  is  without  his  authority, 
and,  like  the  unauthorized  act  of  other  agents,  is  not  valid 
against  the  firm.  An  appropriation  of  the  partnership  prop- 
erty to  the  payment  of  his  individual  debt,  whether  it  is  a 
pre-existing  debt,  or  a  debt  contracted  cotemporaneously 
with  the  appropriation,  is  as  inoperative  against  the  firm,  as 
an  executory  contract  by  which  he  may  attempt  to  bind  the 
firm  for  the  payment  of  such  debt. — 1  Amer.  Lead.  Cases, 
557 ;  Parsons  on  Part.  Ill;  Pierce  &  Baldwin  v.  Pass  &  (Jo. 
1  Port.  232  ;  Nail  &  Brooks  v.  Mclntyre,  31  Ala.  532 ;  Bur- 
well  dt  Clarke  v.  Springfield,  15  Ala.  273. 

In  the  present  case,  Clarke  knew  that  the  partnership 
existed  between  Hurt  and  Atkins,  and  that  the  goods  Atkins 
proposed  to  sell  him  in  satisfaction  of  the  debt  due  from  him, 
and  the  debt  it  was  contemplated  he  would  contract  in  the 
future,  were  the  property  of  the  partnership.  The  dealing 
was  with  Atkins  on  his  own  account,  for  his  own  benefit,  and 
to  the  injury  of  the  partnership.  It  may  be  that  neither 
Atkins  nor  Clarke  intended,  or  supposed  it  possible,  that 
eventual  loss  would  result  to  the  partnership.  Indemnity 
against  loss,  it  was  doubtless  believed  that  Atkins  would 
make,  and  be  fully  able  to  make,  on  the  settlement  of  the 
partnership  accounts.  The  risk  of  Atkins's  solvency  was  thus 
transferred,  or  attempted  to  be  transferred,  from  Clarke,  his 
creditor,  to  the  partnership,  without  their  consent.  One 
man  can  not,  and  ought  not  to  be  permitted,  thus  to  dispose 
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of  the  property  of  another,  without  his  consent.  Atkins, 
with  Clarke's  knowledge,  in  the  transaction  we  are  consider- 
ing, exceeded  his  authority,  and  violated  the  duty  of  his 
relation ;  and  the  agreement  of  Atkins  is  not  binding  on 
Hurt,  unless  it  was  ratified  by  him  subsequently. 

The  case  of  White  v.  Toles  it  Diinlap,  7  Ala.  569,  is  wholly 
unlike  the  present  case,  and  rests  on  its  peculiar  facts.  The 
contract,  in  that  case,  was  for  work  and  labor  to  be  done  and 
performed  by  one  of  the  partners,  and  to  be  paid  for  in  board 
furnished  him.  The  contract  was  made,  the  work  done,  and 
the  board  ftirnished,  in  ignorance  of  the  existence  of  a  part- 
nership ;  while,  in  the  case  before  us,  it  is  apparent  Clarke 
knew  of  the  existence  of  the  partnership,  and  that  the  goods 
to  be  sold  him,  and  which  were  subsequently  purchased, 
were  the  property  of  the  partnership.  The  case  is  not  dis- 
tinguishable from  that  of  Pierce  &  Baldwin  v.  Pass  &  Co.y 
supra. 

2.  It  is  insisted,  however,  that  the  proposition  made  by 
Hurt,  when  informed  of  the  agreement  between  Clarke  and 
Atkins,  was  an  assent  to,  and  ratification  of  it.  It  is  cer- 
tainly true,  that  if  Hurt  assented  to  the  agreement,  when 
informed  of  it,  the  assent  has  the  effect  on  it  which  a  previ- 
ous authority  to  Atkins  to  make  it  would  have  had.  It  would 
become  valid  and  binding  on  the  partnership.  But  a  mere 
offer  by  Hurt,  to  take  the  debt  due  from  Atkins  in  part  pay- 
ment, if  Clarke  pay  the  remainder,  until  acted  on  by  Clarke, 
by  acceptance,  and  making  payment  according  to  its  terms, 
would  not  operate  as  an  assent  to,  or  ratification  of  the 
unauthorized  agreement.  Yielding  assent,  or  ratification  of 
the  agreement,  was  a  voluntary,  gratuitous  act  on  the  part 
of  Hurt ;  and  a  proposition  to  assent  or  ratify  is  not  distin- 
guishable from  a  proposition  to  enter  into  a  contract.  Until 
Clarke  accepted  the  proposition,  and  closed  the  transaction 
by  a  compliance  with  its  terms,  Hurt  had  the  right  of  retrac- 
tion ;  and  if  he  did  retract,  the  parties  stood  in  the  same 
condition,  as  if  the  proposition  had  not  been  made. — 1  Chit. 
Con.  16 ;  Strong  v.  Gatlin,  35  Ala.  607. 

The  assignments  of  eiror  are  numerous,  but  it  is  unneces- 
sary to  notice  them  separately.  Several  of  the  rulings  of  the 
Circuit  Court  were  not  consistent  with  the  views  we  have 
expressed,  and  what  has  been  said  will  probably  be  decisive 
of  the  cause  on  another  trial. 

The  judgment  is  reversed,  and  the  cause  is  remanded. 
Vol.  lvl 
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Smith  et  al.  v.  Jackson. 

Bill  in  Equity  by  Ward,  after  Probate  Decree  against  Guardian, 
Execution  against  Sureties,  and  Garnishment,  to  enforce  and 
foreclose  Mortgage  held  by  Surety. 

• 
1,  Probate  decree  on  settlement  of  guardian's  accounts;  conclusiveness  as  to 
sureties,  and  garnishment  thereon.  —  Cm  final  settlement  of  a  guardian's  accounts 
in  the  Probate  Court,  the  decree  should  be  rendered  against  the  guardian 
alone,  and  not  against  him  and  the  sureties  on  his  official  bond;  and  if  im- 
properly rendered  against  the  sureties  also,  it  is  nevertheless  not  conclusive  on 
them;  and  although  the  statute  authorizes  an  execution  on  the  decree,  against 
hiin  and  his  sureties  (Rev.  Code,  §  2460),  it  will  not  support  a  garnishment 
against  the  sureties,  nor  a  judgment  against  a  garnishee  who  admits  an  in- 
debtness  to  them.     (Beickell,  C.  J.,  dissenting.) 

Appeal  from  the  Chancery  Court  of  Greene. 

Heard  before  the  Hon.  A.  W.  Dillard. 

The  facts  of  this  caso  were  thus  stated  in  the  opinion  de- 
livered by  Manning,  J. :  "  This  is  a  preferred  case  under  the 
statute,  being  an  appeal  from  a  decree  overruling  a  demurrer 
to  a  bill  in  chancery.  The  bill,  filed  by  appellee,  against 
Foster  M.  Kirksey,  Frank  P.  Smith,  and  Elam  Smith,  as  de- 
fendants, shows  that  upon  a  settlement  in  the  Probate  Court 
of  Greene  county,  by  one  Thomas  Eatman,  of  his  guardian- 
ship of  appellee,  he  was  found  to  be  indebted  to  her,  April 
17th,  1876,  in  the  sum  of  |4,938.8CU  ;  for  which  a  decree  was 
rendered  in  her  favor,  against  'said  Thomas  Eatman,  and 
Elam  Smith,  E.  H.  Glass,  F.  P.  Smith,  and  Nathan  Eatman, 
securities  on  his  official  bond  as  such  guardian.'  On  this 
judgment,  execution  was  issued;  and  a  summons  in  garnish- 
ment was  sued  out  against  Kirksey,  to  answer  what  he  was 
indebted  to  defendants.  He  answered,  on  the  second  Mon- 
day in  May,  that  he  owed  defendants  Elam  Smith  and  Frank 
P.  Smith  $9,000,  besides  interest,  upon  three  notes  past  due, 
secured  by  a  mortgage  of  land  in  Greene  county,  on  one  of 
which  notes  they  had  obtained  a  judgment  against  him. 
June  12th,  judgment  was  rendered  on  this  answer,  in  favor 
of  appellee,  against  Kirksey  as  garnishee,  for  the  amount  of 
Eatman's  debt  to  her ;  and  on  the  5th  September,  1876,  this 
bill  was  filed,  alleging  the  premises,  and  also  that  Eatman, 
the  guardian,  was  wholly  insolvent,  and  that  neither  of  his 
sureties  nor  Kirksey  had  sufficient  property,  liable  to  exe- 
cution at  law,  for  the  payment  of  the  amount  due  to  ap- 
pellee ;  whereupon  she  prayed  to  be  subrogated  to  the  ben- 
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efit  of  Kirksey's  mortgage  to  the  Smiths,  and  to  a  sale  of  the 
property  it  covered,  to  pay  her  judgment  against  Kirksey  as 
garnishee.  The  Smiths  demurred  to  the  bill,  alleging  want 
of  jurisdiction  in  the  Court  of  Probate  to  render  the  judg- 
ment in  garnishment ;  that  they  were  not  parties  to  the  set- 
tlement in  that  court,  and  there  was  no  decree  against  them  ; 
and  that  the  garnishment  was  not  issued  and  made  return- 
able according  to  law.  The  chancellor  overruled  the  de- 
murrer, and  from  this  the  appeal  is  taken." 

E.  Morgan,  with  Snedicor,  Cockrell  &  Head,  for  the 
appellant. 

Thos.  W.  Coleman,  with  Coleman,  Clark  &  McQueen, 
contra. 

MANNING,  J.  [After  stating  the  facts  as  above.]— The 
Revised  Code  (§  2450)  provides  :  "  All  final  decrees  against 
guardians  have  the  force  and  effect  of  judgments  at  law, 
upon  which  execution  may  issue  against  them  and  the 
sureties  on  their  bonds."  Section  802  says :  "  Courts  of 
Probate  may  issue  process  of  garnishment  upon  decrees 
for  money,  in  favor  of  plaintiffs  in  such  decrees,  return- 
able to  their  regular  terms,  upon  compliance  with  the  laws 
respecting  garnishments  in  the  Circuit  Court  on  judgments, 
and  may  render  judgments  or  decrees  on  the  answers  of 
such  garnishees,  enforce  the  collection  thereof,"  &c.  And 
section  2892  prescribes  the  mode  in  which  garnishment  pro- 
cess may  be  sued  out  upon  the  judgments  of  Circuit  Courts. 
It  is  by  these  enactments,  that  the  suit  must  be  maintained, 
if  it  can  be  maintained  at  all. 

A  proceeding  under  section  803,  against  a  garnishee,  must 
be  founded  on  a  judgment  or  decree  against  the  person  to 
whom  he  is  supposed  to  be  indebted,  and  in  favor  of  the 
plaintiff  in  the  garnishment ;  and  even  when  a  garnishment 
is  served  in  execution  of  a  writ  of  attachment  in  a  pending 
cause,  no  judgment  can  be  rendered  against  the  garnishee, 
until  one  is  rendered  against  the  defendant  in  attachment ; 
notwithstanding  that,  for  his  protection  against  wrong,  the. 
plaintiff  must  have  executed  a  sufficient  indemnifying  bond. 
Gaines  v.  Beirne,  3  Ala.  114;  Leigh  v.  Smith,  5  Ala.  583; 
Case  v.  Moore,  21  Ala.  758  ;  Chambers  v.  Yarnell,  37  Ala.  400. 

Is  the  decree  of  a  Probate  Court,  when  rendered  conform- 
ably to  law,  upon  the  final  settlement  of  a  guardian,  a  decree 
or  judgment  against  his  sureties  also?  The  statute,  it  is 
true,  says  that  on  such  final  decrees  executions  may  issue 
against  the  guardians  "  and  the  sureties  on  their  bonds." 

Vol.  lvi. 
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But  it  speaks  of  them  as  decrees  against  the  guardians  only  ; 
and  such  decrees,  it  says,  "  shall  have  the  force  and  effect  of 
judgments  at  law."  What  is  this  force  and  effect  of  a  judg- 
ment at  law,  all  of  which  the  final  decree  against  a  guardian 
shall  have?  Not  only  may  a  writ  of  execution  be  issued  on 
it,  but  it  conclusively  establishes  the  liability  of  the  defend- 
ant. This  it  does,  because  he  was  a  party  to  the  proceeding, 
and  has  had  his  day  in  court.  But  the  persons  charged  as 
sureties  have  not  had  their  day  in  court,  and  the  decree  does 
not  conclusively  establish  their  liability.  Also,  all  the  acts, 
contracts,  and  transactions,  which  created  the  liability  for 
which  the  decree  was  rendered,  are  merged  in  the  decree ; 
so  that,  while  unreversed,  none  of  those  things  are  required 
to  support,  or  can  be  brought  into  question  to  prevent,  the 
operation  or  execution  of  the  decree.  This  is  not  true  in 
respect  to  the  supposed  sureties.  A  bond  by  which  they  are 
bound,  is  necessary  to  support  the  execution  against  them  ; 
and  they  are  entitled  to  contest  its  validity.  Moreover,  if 
the  defendant  should  have  to  be  sued  again  for  the  same 
matters,  in  another  jurisdiction,  the  decree  alone,  without 
and  in  spite  of  any  extrinsic  evidence,  would  entitle  plaintiff 
to  a  recovery  against  him.  This  fact  is  used,  in  Clarke  v. 
West  (5  Ala.  124),  to  show  how  improper  it  was  to  render  a 
formal  decree  against  the  sureties  in  that  case,  instead  of 
only  awarding  execution  against  them.  Finally,  if  the 
guardian  should  die,  the  final  decree  against  him  would,  by 
itself,  furnish  a  sufficient  cause  of  action  for  a  suit  against 
his  administrator,  but  not  against  the  administrator  of  one 
of  his  sureties,  in  the  event  of  the  death  of  the  latter.  The 
consequences  mentioned  all  result  from  the  very  nature  of  a 
judgment,  because  of  its  conclusiveness;  the  characteristic 
which  induced  Sir  Edward  Coke  to  say  of  it :  '"Judgment — 
judicium,  quasi  juris  dictum,  the  very  voice  of  law  and  right, 
and  therefore,  judicium  semper  pro  veritate  accipitur." — Co. 
Lit.  39  a. 

But,  authority  to  issue  execution  against  a  person  is  not, 
by  itself,  a  judgment  against  him.  In  Philipson  v.  Mangles, 
certain  plaintiffs  had  obtained  a  formal  order  against  per- 
•  sons  who  were  bail  on  a  forfeited  recognizance,  as  follows  : 
"Therefore,  it  is  considered,  that  the  said  plaintiffs  have 
their  execution  thereupon  against  the  bail."  The  Court  of 
King's  Bench  held,  that  this  was  not  a  judgment.  Lord 
Ellenboeough,  C.  J.,  said :  "  It  is  an  award  of  execution, 
and  not  a  judgment,  properly  so  called." — 11  East,  516.  And 
this  court  held,  in  Hoc-gland  v.  Jewett  (30  Ala.  p.  718),  "  that 
the  mere  naked  liability  of  the  sureties  to  an  execution,  re- 
sulting from  the  return  of  nulla  bona,  is  not  such  a  judgment 
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as  that  an  action  of  debt  could  be  maintained  on  it ;"  and 
because  it  was  not  a  judgment,  that  it  was  not  to  be  revived 
by  scire  facias,  as  insisted  on  in  that  case. 

So  far  as  the  question  involved  in  the  cause  before  us  is 
concerned — the  question  whether  there  was  a  judgment  upon 
which  process  of  garnishment  could  be  sued  out  against  ap- 
pellant, Frank  P.  Smith — the  rulings  and  opinion  in  the 
case  last  cited,  and  in  Clarke  v.  West,  supra,  are  directly  in 
point ;  and  they  arose  under  similar  statutes,  that  differ  from 
section  2450,  supra,  in  no  particular  which  affects  their  au- 
thority as  precedents  in  the  present  case.  The  acts  under 
which  those  cases  were  determined — section  2281,  and  an 
old  statute  which  is,  in  effect,  embraced  in  that  section — re- 
lated to  executors  and  administrators,  and  provided  that, 
upon  executions  on  final  decrees  for  money,  of  the  Probate 
or  Orphans'  Court,  against  them,  being  returned  "  no » prop- 
erty found,"  then  executions  might  run  against  the  sureties 
on  their  bonds  also ;  while  the  law  under  which  the  case  now 
before  as  is  to  be  determined — E.  C.  §  2450 — relates  to 
guardians,  and  differs  from  that  above  referred  to,  only  in 
authorizing  the  issuance  of  executions  against  the  sureties, 
on  the  judgment  against  their  principal,  the  guardian,  without 
a  return  of  no  property  of  his  to  be  found.  In  either  case, 
the  execution  against  the  sureties  is  founded  on  the  decree 
against  their  principal,  and  upon  the  bond  they  signed  for 
him,  and  not  at  all  upon  any  judgment  or  decree  against 
them.  This  was  plainly  the  idea  that  inspired  the  vigorous 
reasoning  in  the  opinion  in  Jeivett  v.  Hoogland,  supra;  in 
which,  also,  an  inaccuracy  relating  to  this  matter,  in  the 
opinion  in  Thompson  v.  Bondurant  (15  Ala.  346),  is  pointed 
out  and  corrected.  It  is  to  be  borne  in  mind,  that  the  decree 
to  which  the  part  of  section  2450  quoted  above  relates,  is 
that  which  is  passed  at  the  final  settlement  of  the  guardian's 
accounts.  He  is  a  party,  and  in  court;  and  when,  at  the 
conclusion  of  his  accounting,  it  is  ascertained  how  much  of 
his  ward's  money  he  has  in  hand, — against  him,  very  prop- 
erly, the  law  authorizes  a  decree  that  shall  have  "the  force 
and  effect  of  a  judgment  at  law."  This  decree  it  is  his  duty 
to  pay ;  nor  does  the  law  presume  he  will  not  pay  it,  when- 
required  to  do  so.  If  he  should  not,  a  writ  of  execution  on 
it  can,  of  course,  be  taken  out  against  him ;  and  the  statute 
provides  that  it  may  be  taken  out  against  the  sureties  on  his 
bond,  also — that  is,  against  the  persons  who  appear  thereby, 
but  have  not  been  adjudged,  to  be  such  sureties.  To  see 
who  they  are,  the  bond  must  be  looked  up ;  and  upon  it — 
not  upon  a  decree  that  has  the  force  and  effect  of  a  judgment 
at  law — the  execution  is  issued  against  them. 
Vol.  lvi. 
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It  appears,  however,  that  the  Probate  Court  of  Greene 
county  did  in  fact,  when  it  rendered  a  decree  against  the 
guardian,  Eatman,  go  on,  and  render  it  against  his  sureties 
also.  This  the  statute  conferred  on  it  no  jurisdiction  to  do. 
It  was  a  summary  proceeding,  without  any  notice  to  the  par- 
ties to  be  charged  thereby;  and  the  order  made  in  it  was 
wholly  void  as  a  judgment.  What  Rice,  J.,  says  in  Ktrby's 
Admr  v.  Anders  (26  Ala.  468),  which  arose  under  the  section 
above  (E.  C.  §  2281),  and  came  from  a  court  of  probate, — is 
as  true  in  the  case  before  us,  as  in  that :  "  No  power  is  con- 
ferred on  that  court,  by  this  section,  or  any  other  part  of  our 
law,  to  render  a  judgment  against  the  sureties  of  an  executor 
or  administrator  on  such  return  of  'no  property.'  "  It  had, 
says  Judge  Henry  Goldthwaite  (in  Clarke  v.  West,  supra), 
"no  authority  to  do  so  in  this  summary  manner."  And  A.  J. 
Walker,  J.,  says  (in  Jewett  v.  Hoogland,  supra) :  "  Such  an 
effect  could  not  be  conceded  to  a  proceeding  without  judicial 
action,  and  without  notice." 

But  why,  it  may  be  asked,  should  not  garnishment  process 
be  issued,  and  a  judgment  be  rendered,  against  a  garnishee, 
as  debtor  to  a  surety  for  an  executor  or  guardian,  if  an  exe- 
cution may  be  issued  against  such  surety  ?  To  this  there 
are  more  than  one  sufficient  answers.  First,  unless  the  stat- 
ute had  authorized  it,  no  execution  could  be  had  against  the 
property  of  the  surety ;  and  the  statute  does  not  authorize 
anything  but  an  execution.  A  second  reason  is,  that  a  judg- 
ment, ascertaining  the  fact  of  suretyship,  ought  first  to  be 
obtained  against  the  person  sought  to  be  charged  as  surety ; 
because,  if  not,  then  a  judicial  appropriation,  conclusive  in 
its  nature,  of  moneys  due  to  the  supposed  surety,  is  made  to 
a  third  person,  to  whom  the  supposed  surety  may  really  owe 
nothing  at  all,  and  the  latter  be  thereby  injured  beyond  rem- 
edy. The  process  of  garnishment  is  not  against  him,  and, 
therefore,  it  is  not  required  that  it  be  served  upon  him.  He 
might  reside  at  a  distance,  and  never  hear  anything  of  the 
proceeding.  Without  any  notice  to  him,  a  judgment  might 
thus  be  rendered  against  his  debtor,  the  garnishee,  upon  the 
mere  answer  of  indebtedness  by  the  latter ;  the  payment  of 
which  judgment  by  the  garnishee  to  the  plaintiff,  whether 
under  the  coercion  of  an  execution,  or  made,  as  it  might  be, 
voluntarily  ( Mills  &  Co.  v.  Steivart,  12  Ala.  90 ;  Gunn  v. 
Hoivell,  35  Ala.  144),  would  forever  discharge  the  garnishee, 
and  at  the  same  time  pass  the  money  he  owed  to  the  sup- 
posed surety,  into  the  hands  of  a  person  who  might  not  have 
any  just  title  to  it.  For  it  might  be,  that  the  supposed  surety 
could  show  that  he  had  been  released  from  the  bond,  or  that  it 
had  been  cunningly  altered  to  make  him  liable  for  an  admin- 
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istratiou  or  guardianship  for  which  it  was  not  executed,  or 
that  his  name  to  it  was  a  forgery.  And  yet,  though  he 
should  do  this,  and  to  do  so,  be  allowed  to  go  behind  a  judg- 
ment that  should  be  conclusive  of  all  such  matters,  he  might 
still  be  unable  to  get  his  money  back,  there  being  no  security 
for  it,  if  the  person  receiving  it  proved  to  be  not  responsible. 
Such  a  result  as  this  could  hardly  ever  happen,  if,  upon  the 
decree  against  the  guardian,  only  a  writ  of  execution,  accord- 
ing to  the  statute,  should  go  out  against  those  who  appear 
to  be  the  sureties  upon  his  bond.  For,  by  the  proceedings 
upon  that,  they  would  receive  notice  of  the  claim  against 
them,  and  be  enabled  to  controvert  it,  if  entitled  to  do  so. 
If  the  plaintiff  in  such  a  decree  desired  garnishment  process 
against  a  debtor  to  the  sureties  of  his  guardian,  he  might 
obtain  it  by  bringing  suit  against  his  bondsmen,  and  getting 
a  judgment  therein;  or,  before  getting  judgment,  upon  mak- 
ing the  oath,  and  giving  an  indemnifying  bond,  according  to 
the  law  in  attachment  cases.  But,  without  either  a  valid 
judgment  against  them,  or  such  security  against  an  abuse  of 
this  process  of  the  court,  no  judgment  can  lawfully  be  ren- 
dered against  their  debtor,  as  a  garnishee,  requiring  him  to 
pay  to  another  what  he  owes  to  them. 

The  proceeding  by  garnishment  is  a  summary  and  stat- 
utory remedy  ;  and  the  Probate  Court  is  not  one  of  general 
jurisdiction.  In  such  a  case,  its  acts  and  rulings  are  void,  if 
the  record  does  not  show  existence  of  the  jurisdictional  facts 
upon  which  depends  its  authority  to  proceed  and  render 
judgment.  In  this  instance,  those  jurisdictional  facts  did  not 
exist.  The  supposed  judgment  against  the  garnishee,  in  the 
Probate  Court,  is,  in  law,  no  judgment  at  all.  It  follows, 
that  the  bill  in  this  cause,  founded  upon  it,  is,  for  that  rea- 
son, without  equity,  and  must  fail. 

Let  the  decree  of  the  chancellor,  overruling  the  demurrer, 
be  reversed ;  and  the  bill,  it  not  being  amendable,  be  here 
dismissed.  The  next  friend  of  the  appellee  must  pay  the 
costs  in  this  court,  and  in  the  Chancery  Court. 

Brickell,  C.  J.,  dissenting. 
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Davis  v.  Swearingen. 

Contest  as  to  Eight  to  Grant  of  Letters  of  Administration. 

1.  Grant  of  letters  of  administration,  after  waiver  oj  preferred  rights  ;  presump- 
tion in  favor  of  judgment. — When  the  right  to  letters  of  administration  has  been 
forfeited  by  all  the  persons  to  whom,  in  succession,  a  preference  is  given  by 
the  statute  (Kev.  Code,  §§  1986-7),  the  Probate  Court  is  clothed  with  a  large 
and  liberal  discretion  in  the  matter  of  the  appointment;  and  all  reasonable 
intendments  being  made  in  favor  of  the  regularity  of  the  appointment,  it  is 
not  necessary  that  the  record  shall  affirmatively  show  the  superior  qualifica- 
tions of  the  person  appointed  over  the  contesting  applicant. 

Appeal  from  the  Probate  Court  of  "Wilcox. 

In  the  matter  of  the  estate  of  Martin  Van  Swearingen,  de- 
ceased, on  the  petitions  of  L.  M.  Davis  and  Eli  Swearingen, 
respectively,  for  the  grant  of  letters  of  administration.  The 
decedent  died,  intestate,  in  1870 ;  and  no  letters  of  adminis- 
tration were  ever  granted  on  his  estate  prior  to  the  applica- 
tions of  the  parties  in  this  case.  The  petition  of  L.  M.  Da- 
vis was  filed  on  the  16th  June,  1876,  and  asked  the  grant  of 
letters  to  himself,  on  the  ground  that  he  was  the  largest 
creditor  of  the  estate.  The  petition  of  Eli  Swearingen  was 
filed  on  the  27th  June,  1876,  and  asked  the  grant  of  letters 
to  himself,  on  the  ground  that  he  was  the  only  brother,  heir- 
at-law,  and  next  of  kin  of  the  deceased.  The  two  petitions 
were  heard  together  by  consent.  The  court  overruled  a 
demurrer  to  the  petition  of  Swearingen,  and,  on  the  evidence 
adduced,  granted  letters  of  administration  to  him.  Excep- 
tions were  reserved  by  Davis  to  these  rulings  of  the  court, 
and  also  to  the  refusal  of  the  court  to  grant  letters  to  him, 
and  to  several  rulings  on  questions  of  evidence ;  and  these 
several  matters  are  now  assigned  as  error. 

S.  J.  Cumming,  for  appellant. 

STONE,  J. — More  than  five  years  elapsed  between  the 
death  of  Martin  Van  Swearingen,  in  1870,  and  the  applica- 
tion of  either  of  the  contestants  to  be  appointed  his  admin- 
istrator. This  being  the  case,  no  one  could  claim  the  legal 
right  to  be  preferred  as  the  appointee. — Eev.  Code,  §§  1986, 
1987 ;  Curtis  v.  Burt,  34  Ala.  729 ;  Curtis  v.  Williams^  33  Ala. 
570  ;  Forrester  v.  Forrester,  37  Ala.  398.  Even  if  prior  stat- 
utory rights  could  be  respected  in  this  case,  Swearingen, 
being  next  of  kin  to  decedent,  would  be  preferred  to  Davis, 
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who,  at  most,  was  only  a  creditor. — Bev.  Code,  §  1986.  No 
one  having  the  statutory  right  to  be  preferred  in  the  appoint- 
ment, the  Probate  Court  is  clothed  with  a  large  and  liberal 
discretion  in  the  matter  of  the  appointment.  In  this  service, 
he  exercises  a  general  and  exclusive  jurisdiction ;  and  all 
intendments  are  indulged  in  favor  of  regularity,  which  are 
accorded  to  other  general  jurisdictions.  Petition  for  admin- 
istration, although  certainly  a  desirable  practice,  is  not  a 
necessary  pre-requisite  to  the  validity  of  an  appointment. 
Whenever  administration  is  granted,  this  is  prima  facie  evi- 
dence of  all  precedent  facts  to  give  the  court  jurisdiction. — 
Sims  v.  Boynton,  32  Ala.  353  ;  Ikelheimer  v.  Chapman,  lb.  676; 
Gray  v.  Cruise,  36  Ala.  559 ;  Coltart  v.  Allen,  40  Ala.  155  ; 
Eslava  v.  Elliott,  5  Ala.  264  Under  these  rules,  we  presume 
the  existence  of  everything  necessary  to  give  validity  to  the 
appointment,  which  the  record  does  not  contradict.  There 
is  nothing  in  the  record  which  shows  that  Swearingen,  the 
appointee,  was  wanting  in  any  of  the  qualifications  for  the 
trust ;  and  in  appointing  him  to  the  exclusion  of  Davis,  the 
judge  of  probate,  so  far  as  we  are  informed,  only  exercised 
the  discriminating  discretion,  with  which  the  law  has  clothed 
him. — See  Davis  v.  Swearingen,  at  the  present  December 
term. 

The  decree  of  the  Probate  Court  is  affirmed. 


Ray's  Adm'r  v.  WouiMe. 

Bill  in  Equity  to  vacate  Sale  under  Execution,  and  cancel  Sher- 
iff's Deed. 

1.  Amended  MU. — Repugnancy,  or  inconsistency,  between  the  original  and 
amended  bills,  in  the  ease  made  for  relief,  though  in  the  alternative,  is  a  good 
ground  for  not  allowing  the  amended  bill. 

2.  Vacating  sale  under  execution,  and  cancelling  sheriff's  deed. — A  sale  of  lands 
under  execution  may  be  set  aside  by  the  court  from  which  the  process  issued, 
and  that  court  is  the  proper  forum  in  which  to  have  it  set  aside,  on  account  of 
irrngularities  in  the  conduct  of  the  officer  by  whom  it  was  made  ;  but,  where 
the  sale  was  at  a  price  so  grossly  inadequate  as  to  negative  good  faith  on  the 
part  of  the  officer  and  purchaser,  thereby  creating  the  presumption  of  fraud, 
and  has  been  consummated  by  a  deed  to  the  purchaser,  a  court  of  equity  will 
interfere,  on  the  seasonable  application  of  a  party  to  the  process,  to  set  aside 
the  sale,  and  cancel  the  deed. 

3.  Same.  —  Mere  irregularities  in  a  sale  of  land  under  execution,  such  as  a 
failure  to  give  the  statutory  notice,  do  not  affect  the  title  of  the  purchaser,  and 
do  not  afford  a  sufficient  reason  for  setting  aside  the  sale  ;  but,  if  followed  by 
a  Mile  manifestly  injurious  to  the  parties,  the  court  will  consider  such  irregu- 
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larities  in  determining  whether  or  not  the  sale  shall  be  setaside;  and  although 
inadequacy  of  price,  not  sufficient  to  raise  the  presumption  of  fraud,  will  not 
vitiate  a  judicial  sale,  yet  gross  inadequacy,  as  where  lands  worth  $1,000  are 
sold  for  $10,  attended  with  great  irregularities  in  the  conduct  of  the  sale,  is 
conclusive  against  its  validity. 

4.  Same. — In  the  absence  of  all  unfairness,  oppression,  or  irregularity,  the 
court  might  hesitate  to  set  aside  a  sale  under  execution,  on  account  of  the  in- 
adequacy of  the  price,  when  the  lands  were  worth  $1,800,  were  incumbered 
with  a  mortgage  for  $100,  and  brought  $200  at  the  sale;  but,  where  the  mort- 
gagee himself  becomes  the  purchaser,  although  the  case  is  not  within  the 
strict  rule  as  to  purchases  of  the  equity  of  redemption  by  mortgagees,  the  trans- 
action will  be  jealously  scrutinized,  and  it  must  be  characterized  by  the  utmost 
good  faith,  and  supported  by  an  adequate  consideration;  and  if  it  appears  that 
the  sum  bid  was  about  the  amount  of  the  execution  debt,  and  was  twenty  times 
the  sum  bid  by  him,  a  short  time  before,  at  another  sale  und  er  execution 
against  the  same  defendant,  for  an  adjoining  tract  of  the  same  size,  and  of 
nearly  the  same  value,  which  was  entirely  unincumbered,  the  two  tracts  to- 
gether constituting  the  defendant's  entire  plantation, — in  decreeing  that  the 
first  sale  be  vacated,  on  account  of  the  inadequacy  of  price,  and  irregularities 
in  the  conduct  of  the  sale,  the  court  will  also  set  aside  the  sale  of  the  equi'ty 
of  redemption  of  the  mortgaged  tract. 

5.  Waiver  of  demurrer. — A  demurrer  to  the  bill,  on  which  no  action  has 
been  taken,  is  waived  by  an  answer  subsequently  filed,  in  which  it  is  not 
incorporated. 

6.  Tender,  and  repayment  of  purchase-money,  on  setting  aside  sale. — When  a 
sale  of  lands  under  execution  is  set  aside  in  equity,  at  the  instance  of  the  de- 
fendant, the  purchaser  is  entitled  to  be  refunded  his  money,  with  interest;  and 
if  the  bill  does  not  offer  to  refund  it,  the  court  will  decree  a  resale  for  his  pro- 
tection ;  but  a  tender,  or  offer  to  refund,  is  not  essential  to  the  equity  of  the 
bill. 

Appeal  from  the  Chancery  Court  of  Colbert. 

Heard  before  the  Hon.  H.  C.  Speake. 

The  bill  in  this  case  was  filed  on  the  24th  May,  1860,  by 
Dabney  G.  Bay,  against  D.  C.  Oates,  and  the  sheriff  of  said 
county,  A.  A.  Hughes ;  and  sought  to  set  aside  a  sale  of  the 
complainant's  lands  under  execution,  to  cancel  the  sheriff's 
deed  to  the  purchaser,  and  to  enjoin  an  action  at  law  which 
the  purchaser  had  instituted  for  the  recovery  of  the  lands. 
The  lands  consisted  of  the  north-east  and  south-east  quarters 
of  section  twenty-two  (22),  in  township  three  (3),  range  fif- 
teen (15)  west,  and  together  constituted  the  complainant's 
homestead  and  plantation.  The  north-east  quarter  was  sold 
by  the  sheriff,  on  the  11th  August,  1856,  under  an  execution 
issued  on  a  judgment  rendered  by  the  Circuit  Court  of  said 
county,  on  the  3d  April,  1856,  in  favor  of  A.  C.  Matthews,  for 
$184,  besides  costs.  At  that  sale,  said  D.  C.  Oates  became 
the  purchaser,  at  the  price  of  ten  dollars,  and  received  the 
sheriff 's  deed.  After  this  sale,  but  on  the  same  day,  the 
sheriff  levied  the  same  execution  on  the  other  quarter-section, 
and  sold  it,  under  the  levy,  on  the  13th  October,  1856;  said 
D.  C.  Oates  becoming  the  purchaser,  at  the  price  of  $200, 
and  receiving  the  sheriff's  deed.  This  latter  tract,  at  the 
time  of  the  sale,  was  incumbered  by  a  deed  of  trust  to  one 
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James  P.  Bell  as  trustee,  dated  the  12th  March,  1853,  and 
given  to  secure  the  payment  of  two  promissory  notes,  which 
the  complainant  owed  to  the  said  D.  C.  Oates,  together 
amounting  to  about  $280,  and  due  in  March,  1854.  The  bill 
alleged  that  the  lands  were  worth  at  least  $3,000  at  the  time 
of  the  sales,  and  $4,000  when  the  bill  was  filed ;  that  the 
price  brought  at  the  sale  was  grossly  inadequate,  and  was 
caused  by  the  sheriff's  irregular  and  contradictory  advertise- 
ments of  the  time  and  place  of  sale  ;  that  the  sales  were  not 
legally  advertised,  and  were  made  at  a  place  not  authorized 
by  law.  Copies  of  the  execution,  with  the  indorsements 
thereon,  and  of  the  advertisements,  were  made  exhibits  to  the 
bill ;  and  various  irregularities  in  the  conduct  of  the  sale 
were  specified.  The  complainant  continued  in  the  possession 
of  the  lands  after  the  sale,  and  up  to  the  filing  of  the  bill ; 
but  in  February,  1859,  Oates  recovered  a  judgment  against 
him  for  their  possession,  before  a  justice  of  the  peace ;  and 
the  case  was  removed  by  appeal  into  the  Circuit  Court,  where 
it  was  pending  when  the  bill  was  filed. 

The  defendants  filed  a  joint  demurrer  to  the  bill — 1st,  for 
want  of  equity ;  2d,  because  the  complainant  had  an  ade- 
quate remedy  at  law ;  3d,  because  he  did  not  offer  to  repay 
to  Oates  the  amounts  paid  by  him  under  his  purchases  at 
the  execution  sales ;  and,  4th,  because  there  was  no  foot-note 
to  the  bill,  as  required  by  the  10th  rule  of  chancery  practice, 
adopted  at  the  June  term,  1854.  The  record  does  not  show 
that  the  chancellor  ever  acted  on  the  demurrer.  The  de- 
fendants afterwards  filed  separate  answers,  admitting  the 
material  facts,  but  denying  that  the  lands  sold  at  a  grossly 
inadequate  price,  or  that  any  irregularities  intervened  which 
affected  the  validity  of  the  sale  ;  and  they  insisted  that  the 
inadequacy  of  price,  if  any,  was  caused  by  the  fact  that  the 
lands  were  subject  to  the  statutory  right  of  redemption. 

On  the  4th  May,  1861,  the  complainant  filed  an  amended 
bill,  in  which  he  alleged  that,  during  the  years  1857-8,  he 
delivered  ten  bales  of  cotton  to  said  Oates,  worth  about  $400, 
and  ten  other  bales  in  1859,  worth  $400  or  $500,  to  be  applied 
in  repayment  of  the  money  which  he  had  paid  at  said  exe- 
cution sales ;  and  that  Oates  sold  the  cotton,  and  failed  and 
refused  to  apply  the  proceeds  as  directed.  The  amended 
bill  offered  to  refund  the  money  paid  by  Oates  at  the  exe- 
cution sales,  with  ten  per  cent,  interest,  and  lawful  charges, 
and  to  bring  the  money  into  court ;  and  prayed  that  an  ac- 
count might  be  taken,  that  the  sales  might  be  set  aside,  and 
for  general  relief.  The  defendants  filed  a  joint  demurrer  to 
the  original  and  amended  bills,  on  the  ground  of  multifa- 
riousness, but  the  record  does  not  show  any  action  on  the 
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demurrer.  Oates  answered  the  amended  bill,  under  oath, 
and  denied  all  its  allegations ;  and  an  answer  was  also  filed 
by  Hughes,  denying  them  on  information  and  belief. 

On  the  1st  February,  1869,  a  bill  of  revivor  and  supple- 
ment was  filed,  alleging  that  Oates  had  become  a  discharged 
bankrupt  on  his  own  petition,  and  bringing  in  Charles  Wom- 
ble, his  assignee  in  bankruptcy,  as  a  party ;  and  an  answer 
to  this  bill  was  filed  by  the  said  assignee,  adopting  as  his 
own  the  answers  previously  filed  by  said  Oates.  In  Decem- 
ber, 1870,  the  complainant  having  died,  the  cause  was  revived 
in  the  name  of  his  heirs  and  administrator;  and  in  May, 
1875,  the  cause  was  submitted  for  a  final  decree,  on  the 
pleadings  and  proof.  The  chancellor  held,  that  the  com- 
plainant was  not  entitled  to  relief;  that  he  had  an  adequate 
remedy  at  law,  to  set  aside  the  sales  under  execution,  by 
motion  to  the  court  from  which  the  process  issued ;  and  that 
he  was  not  entitled  to  redeem,  under  the  amended  bill,  be- 
cause it  was  not  filed  within  two  years  after  the  sale,  and  no 
excuse  was  shown  for  the  delay.  He  therefore  dismissed  the 
bill,  and  his  decree  is  now  assigned  as  error. 

J.  B.  Moore,  for  the  appellant. — 1.  The  jurisdiction  of  a 
court  of  equity  to  set  aside  a  sale  of  lands  under  execution, 
issuing  from  a  court  of  law,  is  well  established. — Mobile  Cot- 
ton Press  v.  Moore,  9  Porter,  679 ;  Hoivell  v.  Baker,  4  Johns. 
Ch.  118;  7  Wendell,  88;  51  Illinois,  112;  21  N.  J.  328;  Lee 
v.  Davis,  16  Ala.  522;  21  Ala.  630;  7  Gill  &  J.  494;  40  N.  H. 
173 ;  7  Dana,  388 ;  8  Ala.  866 ;  Borer  on  Judicial  Sales,  §§  855-6. 
If  fraud  was  necessary  to  sustain  the  jurisdiction  of  the  court, 
the  record  makes  out" a  clear  case  of  fraud  in  law,  which  in- 
cludes "  all  acts,  omissions,  or  concealments,  which  involve  a 
breach  of  legal  or  equitable  duty." — Kennedy  v.  Kennedy, 

2  Ala.  572 ;  1  Story's  Equity,  §  197. 

2.  The  sale  cannot  be  sustained.  The  gross  irregularities 
attending  it,  and  the  great  inadequacy  of  price,  are  conclu- 
sive against  its  validity. — Bliss  v.  JVatkins,  16  Ala.  229; 
Lankford  v.  Jackson,  21  Ala.  630 ;  Mastcraft  v.  Van  Antwerp, 

3  Co'wen,  334;  Ally  v.  Carroll,  3  Sneed,  ilO. 

3.  When  a  sale  is  set  aside,  there  is  no  necessity  for  a  ten- 
der of  .the  purchase-money. — 16  Indiana,  114,  433.  If  a 
tender  was  necessary,  the  offer  in  the  amended  bill  is  suf- 
ficient.—17  Ala.  502;  27  Ala.  194. 

4.  The  amended  bill  makes  out  a  clear  case  for  relief.  As 
to  the  right  to  file  a  bill  in  a  double  aspect,  asking  relief  in 
the  alternative,  see  Crawford  v.  Kirksey,  51  Ala.  600.  The 
prayer  for  general  relief  was  sufficient. — May  v.  Lewis, 
26  Ala.  646. 
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Wm.  &  L.  B.  Cooper,  contra. — 1.  The  original  and  the 
amended  bill  together  constitute  but  one  suit,  and  the  grounds 
of  relief  must  be  consistent  throughout  the  whole. —  Winter 
v.  Quarks,  43  Ala.  695.  The  amended  bill,  in  this  case,  was 
a  clear  departure  from  the  original  bill,  and  rendered  it  mul- 
tifarious.— Bean  v.  Bean,  37  Ala.  17  ;  Felder  v.  Davis,  17  Ala. 
422  ;  Halstead  v.  Shepard,  23  Ala.  568  ;  5  Paige,  65,  78 ;  Kin- 
sty  v.  Howard,  47  Ala.  236 ;   Gardner  v.  Pickett,  46  Ala.  194. 

2.  The  irregularities  in  the  advertisement  of  the  sheriff's 
sale  did  not  render  it  invalid,  nor  affect  the  title  of  the  pur- 
chaser.—  Ware  v.  Bradford,  2  Ala.  676 ;  Williams  v.  Poioell,  5 
Ala.  59 ;  Mobile  Cotton  Press  v.  Moore,  9  Porter,  679  ;  6  Humph. 
298;  3Gilm.  477. 

3.  A  sale  under  execution  will  not  be  set  aside  for  mere 
inadequacy  of  price,  when  the  purchaser  is  a  stranger,  unless 
there  is  fraud. — Little  v.  Zants,  2  Ala.  256  ;  Chambers  v.  Stone, 
9  Ala.  260 ;  Wernick  v.  lioss,  2  Carter,  Indiana,  99 ;  Wheaton 
v.  Sexton,  4  Wheaton,  503. 

4.  If  sufficient  grounds  existed  for  setting  aside  the  sale, 
the  complainant  had  an  adequate  remedy  at  law,  by  motion 
to  the  court  from  which  the  process  issued. — Mobile  Cotton 
Press  v.  Moore,  9  Porter,  679  ;  Ware  v.  Bradford,  2  Ala.  683 ; 
Henderson  v.  Sublett,  21  Ala.  626 ;  Lankford  v.  Jackson,  21 
Ala.  650 ;  9  Eich.  Eq.  521 ;  3Iarsh  v.  Lndbun,  3  Sandf.  Ch.  E. 

5.  The  remedy  at  law  being  adequate,  equity  will  not  inter- 
fere.— Bibb  v.  McKinley,  9  Porter,  636  ;  5  Porter,  161  ;  McCul- 
loughv.  Walker,  20  Ala.  389;  Cr others  v.  Lee,  29  Ala.  337; 
Comby  v.  McMichad,  19  Ala.  747  ;  Kimball  v.  Moody,  27  Ala. 
130 ;  Russell  v.  Little,  28  Ala.  160 ;  Machem  v.  Machem,  28 
Ala.  375 ;  Garrett  v.  Lynch,  44  Ala.  685.  Fraud,  no  matter 
how  gross,  is  not  sufficient  to  justify  the  interference  of  equi- 
ty, when  the  party  can  have  full  remedy  and  relief  at  law. — 
Knotts  v.  Tarver,  8  Ala.  744 ;  Sadler  v.  Robinson,  2  Stew.  522 ; 
Vanlier  v.  Kirkman,  7  Ala.  217 ;  Dickson  &  Lewis  v.  Gold- 
thwaite,  34  Ala.  638. 

BEICKELL,  C.  J. — The  amended  bill  presented  a  differ- 
ent case  from  that  stated  in  the  original  bill,  entitling  the 
complainant  to  different  relief ;  and  it  was,  for  that  cause,  if 
not  for  others,  subject  to  the  demurrer  interposed.  In  the 
case  of  Lockett  v.  Hurt,  at  the  present  term,  we  passe'd  on  an 
original  bill,  seeking  relief  on  alternative  statements,  similar 
to  the  statements  found  in  the  original  and  amended  bills 
filed  in  this  cause,  without  an  inquiry  into  the  inconsistency 
and  repugnancy  of  the  case  presented,  because  the  statute 
confines  attention  to  the  causes  of  demurrer  specially  as- 
signed, and  the  assignments  of  demurrer  did  not  embrace 
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such  cause.  An  amendment  is  a  mere  continuation  of  the 
original,  and  with  it  constitutes  but  one  bill.  Its  office,  when 
it  is  not,  under  our  statute,  resorted  to  for  the  purpose  of 
introducing  supplemental  matter,  is  the  curing  of  defects  or 
omissions  in  the  original  bill,  and  not  the  introduction  of 
new  matter,  varying  the  relief  prayed,  or  the  right  in  which 
it  is  claimed. — McKinley  v.  Irvine,  13  Ala.  682 ;  Crabb  v. 
Thomas,  25  Ala.  212 ;  Williams  v.  Barnes,  28  Ala.  613.  Fur- 
ther consideration  of  the  amended  bill  is  unnecessary.  The 
complainant's  case  must  depend  on  the  original  bill  entirely. 

2..  The  Circuit  Court  unquestionably  had  power  to  vacate 
the  sales  of  the  lands.  If  irregularity  in  the  conduct  of  the 
officer  making  them  was  the  only  ground  for  setting  them 
aside,  and  no  cause  for  equitable  interference  existed,  the 
jurisdiction  of  that  court  would  be  exclusive.  Not  only  ir- 
regularity, but  a  sale  for  a  price  so  grossly  inadequate  as  to 
be  inconsistent  with  good  faith  on  the  part  of  the  officer  and 
the  purchaser,  creating  the  presumption  of  fraud,  is  averred. 
The  sale  was  followed  by  the  execution  of  deeds  by  the 
sheriff,  which  are  a  cloud  on  the  title,  the  cancellation  of 
which  is  within  the  exclusive  jurisdiction  of  a  court  of  equity. 
The  power  of  the  court  of  law  would  be  exhausted,  when  the 
sale  was  vacated.  The  deed  would  remain  in  the  possession 
of  the  purchaser,  and  could,  at  any  time,  be  used  as  evidence 
by  him  in  an  action  for  the  recovery  of  the  lands,  compelling 
the  complainant,  or  those  claiming  under  him,  to  introduce 
the  evidence  of  the  vacation  of  the  sale,  to  repel  its  opera- 
tion and  effect  as  evidence  of  title.  The  remedy  at  law  is 
not,  therefore,  adequate,  and  a  court  of  equity  had  jurisdic- 
tion of  the  case  made  by  the  original  bill. — Lockett  v.  Hurt, 
at  the  present  term. 

3.  Mere  irregularities  in  sales  by  the  sheriff,  such  as  a 
failure  to  give  the  statutory  notice  of  the  time  and  place  of 
sale,  will  not  authorize  the  vacating  them,  nor  affect  the  title 
of  the  purchaser.  If,  however,  such  irregularities  are  fol- 
lowed by  a  sale,  manifestly  injurious  to  the  parties  to  the 
process,  or  either  of  them,  they  are  to  be  considered,  in  de- 
termining whether  the  sale  shall  stand  or  be  vacated.  There 
were,  certainly,  inexcusable  irregularities  in  the  advertise- 
ment of  the  first  sale,  of  which  complaint  is  made ;  such  ir- 
regularities as  the  public  would  regard  as  rendering  it 
uncertain  whether  there  would  be  a  sale,  and  would  excite 
suspicion  of  its  fairness.  These  are  followed  by  the  sale  of 
a  quarter-section  of  land,  which  the  evidence  shows  to  have 
been  of  the  value  of  one  thousand  dollars  at  least,  for  the 
sum  of  ten  dollars,  probably  the  only  bid  made.  Inadequacy 
of  price,  not  sufficient  to  create  the  presumption   of  fraud, 
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will  not  vitiate  a  judicial  sale,  as  it  would  not  a  private  sale 
between  individuals,  of  which  mutual  agreement  is  the  con- 
trolling element.  When,  however,  the  sale  is  attended  by 
irregularities  in  the  line  of  conduct  to  be  observed  by  the 
officer  making  it,  and  is,  of  itself,  a  breach  of  official  duty, 
the  inadequacy  of  consideration  is  conclusive  against  its 
validity.  While  it  is  the  policy  of  the  law  to  protect  pur- 
chases at  judicial  sales,  and  to  inspire  confidence  in  their 
validity,  it  is  equally  its  policy  to  prevent  such  sales  from 
being  perverted  into  instrumentalities  of  oppression,  and 
confiscation  of  men's  estates.  It  was  the  clear  duty  of  the 
sheriff,  in  which  he  would  have  been  fully  protected,  to  have 
postponed  the  sale ;  returning  the  execution,  stating  the  facts, 
and  that  the  lands  had  not  been  sold  for  the  want  of  bidders. 
Poicell  v.  Governor,  9  Ala.  36 ;  Lankford  v.  Jackson,  21  Ala. 
650 ;  Henderson  v.  Sublett,  21  Ala  626.  The  sale,  under  the 
facts  appearing  in  the  record,  was  mere  spoliation,  and  not 
the  execution  of  the  process  of  the  court.  There  can  be  no 
hesitancy  in  pronouncing  it  invalid,  and  decreeing  its  vaca- 
tion, and  a  cancellation  of  the  deed  of  the  sheriff.  The  pur- 
chaser was  bound  to  know,  if  he  knew  the  value  of  the  land, 
that  it  was  a  breach  of  the  duty  of  the  sheriff,  and  could  not 
be  sanctioned  by  the  courts.  It  is  presumable  he  had  knowl- 
edge of  the  value  of  the  land,  or,  if  he  did  not,  he  Avas  engag- 
ing in  a  speculation  in  which  gain  might  be  very  large,  while 
the  loss,  if  loss  followed,  would  be  inconsiderable.  In  neither 
attitude,  is  he  entitled  to  the  favorable  consideration  of  the 
court. 

4  A  sale  of  other  property  was,  by  this  sacrifice  of  the 
land  levied  on,  necessary  to  the  satisfaction  of  the  execution; 
and  it  was  immediately,  on  the  day  of  sale,  levied  on  the 
defendant's  equity  of  redemption  in  an  adjoining  quarter- 
section  of  land.  The  two  quarter-sections  composed  the 
farm,  or  plantation,  on  which  the  defendant  resided.  The 
deed  of  trust  incumbering  this  land  was  a  security  for  a  debt 
due  to  Oates,  the  purchaser,  not  exceeding  in  amount  four 
hundred  dollars.  The  value  of  the  land  was  not  less  than 
eighteen  hundred  dollars.  It  is  not  averred  in  the  answer 
that  the  debt  secured  by  the  deed  of  trust  was  not  paid  by 
the  defendant  in  execution,  before  any  steps  were  taken  by 
Oates  to  disturb  him  in  the  possession,  more  than  two  years 
after  the  sale,  and  when  the  period  for  statutory  redemption 
had  expired.  Oates,  the  cestui  que  trust  in  the  deed  of  trust, 
standing  to  the  defendant  in  execution  in  the  relation  of 
mortgagee,  becomes  the  purchaser' of  the  equity  of  redemp- 
tion, for  the  sum  of  two  hundred  dollars,  very  nearly,  if  not 
the  exact  sum  necessary  to  satisfy  the  execution,  and  to 
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silence  any  clamor  by  the  plaintiff  in  that  process.  Thus  he 
becomes  the  purchaser,  for  a  merely  nominal  sum,  of  the 
quarter-section  which  was  not  incumbered,  and  for  the 
quarter-section  which  was  incumbered,  bids  twenty  times 
that  sum,  though  there  is  no  such  disparity  in  their  relative 
value,  nor  is  there  shown  to  have  been  at  the  last  sale  any 
rivalry  in  the  bidding,  which  produced  the  result. 

It  is  not  possible  to  lay  down  any  definite  rule,  by  which 
to  determine  the  cases  in  which  courts  will  intervene  to  va- 
cate judicial  sales,  because  of  the  disparity  between  the  price 
and  the  value  of  the  thing  sold.  When,  as  in  the  first  sale, 
which  we  have  declared  should  be  vacated,  the  price  is  merely 
nominal,  such  as  the  officer  can  not  in  good  faith  accept, 
there  is  no  difficulty.  Other  cases  must  depend,  in  a  great 
degree,  on  their  own  peculiar  facts  and  circumstances.  The 
value  of  the  equity  of  redemption  was,  probably,  fourteen 
hundred  dollars.  In  the  absence  of  all  unfairness,  or  oppres- 
sion, or  irregularity,  we  would  hesitate  to  affirm  that  the 
inadequacy  of  the  sum  bid  would  compel  a  vacation  of  the 
sale.  The  facts  and  circumstances  of  this  case  induce  the 
presumption  of  a  formed  design,  on  the  part  of  the  purchaser, 
to  acquire  the  lands  at  much  less  than  their  real  value,  and 
to  accomplish  that  end  by  taking  advantage  of  the  necessi- 
tous condition  of  the  defendant  in  execution.  This  presump- 
tion is  not  weakened,  or  repelled,  by  any  fact  found  in  the 
pleadings  or  evidence.  The  first  sale,  at  which  he  was  most 
probably  the  only  bidder,  and  the  purchaser  for  a  mere  nom- 
inal sum,  which  was  a  palpable  violation  of  the  duty  of  the 
sheriff,  is  followed  by  an  immediate  levy  on  the  lands  which 
were  incumbered  by  the  deed  of  trust,  in  which  he  was  the 
sole  beneficiary.  At  the  second  sale,  he  purchases  the  in- 
cumbered lands,  bidding  twenty  times  the  sum  bid  for  the 
unincumbered  lands  ;  certainly  not  because  of  the  disparity 
in  value  of  the  two  tracts,  nor,  so  far  as  appears,  because  of 
any  rivalry  in  the  bidding.  The  correspondence  between  the 
sum  bid  and  the  sum  necessary  to  satisfy  the  execution, 
leads  to  the  supposition  that  it  was  to  quiet  the  plaintiff  in 
execution,  and  prevent  any  inquiry  into,  and  controversy  over 
the  sales,  from  that  quarter.  The  necessities  and  embar- 
rassed condition  of  the  debtor,  over  whom  the  deed  of  trust 
was  suspended,  would  keep  him  quiet,  while  he  indulged  the 
hope  of  redeeming  the  lands.  Without  rent,  or  a  claim  of 
rent  for  more  than  two  years,  the  debtor  remains  in  undis- 
turbed possession  of  the  lands,  though  the  law-day  of  the 
deed  of  trust  had  expired ;  and  if  the  sale  under  execution 
was  valid,  Oates's  title  was  perfect,  entitling  him  to  posses- 
sion and  the  rents  and  profits.     The  lapse  of  time  barring 
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the  statutory  right  of  redemption,  and  the  debts  secured  by 
the  deed  of  trust  having  been  paid,  title  to  the  lands  is 
asserted,  and  legal  proceedings  for  the  recovery  of  possession 
commenced.     No  explanation  of  this  delay  is  attempted. 

If  a  mortgagee  had  made  a  direct  purchase,  by  private 
contract,  of  the  equity  of  redemption  from  the  mortgagor, 
who  was  harassed  by  execution,  and  seeking  relief  from 
present  pressure,  at  a  price  so  inadequate  as  that  paid  by 
Oates  at  the  sheriff's  sale,  a  court  of  equity  would  not  hesi- 
tate to  set  aside  the  transaction.  All  such  transactions  are 
watched  with  jealousy,  and  if  not  marked  by  the  utmost 
good  faith,  and  supported  by  an  adequate  consideration,  are 
relieved  against,  if  timely  complaint  is  made. — Holridge  v. 
Gillespie,  2  Johns.  Ch.  30 ;  Henry  v.  Davis,  7  Johns.  Ch.  40. 
The  rule  may  not  be  applicable,  in  all  its  strictness,  to  pur- 
chases by  the  mortgagee,  at  sheriff's  sale,  of  the  equity  of 
redemption  under  an  execution  in  favor  of  a  stranger.  Such 
purchases  must,  however,  be  narrowly  watched,  or  mortgages 
will  become  oppressive,  and  through  their  means,  the  advan- 
tages they  give  the  mortgagee,  and  the  power  they  confer, 
lands  will  be  sacrificed  to  avarice  and  selfishness.  When 
such  a  purchase  is  attended  by  circumstances  like  those 
attending  this  purchase,  indicating  a  formed  design  to  profit 
by  the  embarrassments  of  the  mortgagor,  and  to  acquire  his 
lands  for  a  sum  wholly  inadequate,  when  compared  with  the 
value,  the  sale  should  not  be  permitted  to  stand. 

5.  If  it  should  be  conceded  the  original  bill  is  demurrable, 
because  it  does  not  contain  an  offer  to  pay  the  purchase- 
money,  paid  by  the  purchaser  at  the  sheriff's  sale,,  the  de- 
murrer, no  action  having  been  taken  on  it,  was  waived  by 
the  answer  subsequently  filed,  in  which  it  was  not  incorpor- 
ated.—Story's  Eq.  PL  §  688. 

6.  The  purchaser  is  certainly  entitled  to  a  return  of  the 
purchase-money ;  and  if  it  was  applied  to  the  satisfaction  of 
the  execution,  the  decree  vacating  the  sale  must  secure  it  to 
him,  with  interest.  We  must  not  be  understood  as  intima- 
ting that  it  was  essential  to  the  equity  of  the  bill  that  the 
complainant  should  have  offered  to  refund  the  purchase- 
money.  The  sale  was  compulsory,  and  the  complainant  had 
not  received  money  of  the  purchaser,  on  a  contract  made 
between  them.  This  distinguished  the  case,  from  that  class 
of  cases  in  which  a  complainant,  seeking  a  rescission  of  a 
contract,  because  of  fraud  or  mistake,  must  offer  to  place  the 
paHy  with  whom  he  dealt  in  statu  quo,  before  a  court  of  equity 
will  be  active  for  his  relief.  A  resale  of  the  lands  was  the 
legal  right  of  the  complainant,  though  he  was  unable  to  re- 
pay the  purchaser  the  money  he  had  expended,     The  court, 
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in  decreeing  the  vacation  of  the  first  sale,  and  ordering  a  re- 
sale, if  necessary,  because  of  the  inability  of  the  complainant 
to  refund  the  purchase-money,  would,  of  course,  fully  pro- 
tect the  purchaser.  But  it  could  not  be  tolerated,  that  a 
judicial  sale,  tainted  with  fraud,  and  a  breach  of  official  duty, 
oppressive,  and  grossly  unjust  to  an  unfortunate  debtor — a 
mere  sacrifice  of  valuable  property — should  be  permitted  to 
stand,  because  of  the  debtor's  inability  to  refund  the  purchase- 
money,  insignificant  in  amount  as  it  may  be. 

The  chancellor  dismissed  the  original  bill,  because  the 
complainant's  remedy  was  at  law.  While  we  concur  in  the 
opinion  that  there  was  a  remedy  at  law,  by  motion  to  the 
court  from  which  the  execution  issued,  for  a  vacation  of  the 
sale,  there  is,  also,  a  more  adequate  remedy  in  equity,  in 
which  full  relief,  foreclosing  all  future  litigation,  or  oppor- 
tunity for  it,  can  be  afforded. 

The  decree  of  the  chancellor  is  reversed,  and  the  cause 
remanded,  for  further  proceedings  not  inconsistent  with  this 
opinion. 


Pettus  v.  McKinney. 

Petition  by   Widoiv  for  Allotment  of  Homestead. 

1.  Vendor's  lien,  who  cannot  assert;  Iwmestead  exemption  in  favor  of  widow. — 
When  the  vendor  has  obtained  a  decree  in  chancery,  subjecting  tbe  lands  to 
sale  for  the  payment  of  the  purchase-money;  and  the  purchaser  pays  the  de- 
cree with  money  borrowed  from  a  third  person,  giving  his  note,  with  a  mort- 
gage on  the  land  and  other  property,  to  secure  the  repayment  of  the  money  so 
borrowed;  the  mortgagee,  not  having  taken  an  assignment  of  the  decree,  can- 
not claim  to  be  subrogated  to  the  vendor's  rights  against  the  land,  but  must 
rely  on  his  mortgage:  and  if  the  constitution  of  1868  was  of  force  when  the 
mortgage  was  given,  and  the  mortgagor's  wife  did  not  join  in  its  execution, 
she  is  entitled,  on  the  death  of  her  husband,  to  a  homestead  exemption  in  the 
lands,  as  against  the  mortgagee  or  his  assignee. 

2.  Allotment  of  homestead  to  decedent's  widow;  jurisdiction  of  court— Under 
the  act  approved  February  8,  1872,  "to  exempt  from  administration  property 
of  decedents,"  &c,  the  Probate  Court  could  allot  a  homestead  to  the  widow, 
only  as  an  incident  to  a  pending  administration  on  the  husband's  estate;  and 
that  jurisdiction  is  taken  away  by  the  act  approved  April  23,  1873  (Sess.  Acts 
1872-3,  p.  64),  which  repealed  the  former  act. 

3.  When  appeal  Iks.— A  decree  of  the  Probate  Court,  allotting  a  homestead 
to  a  widow,  under  the  provisions  of  the  act  approved  April  23,  1873,  beibg 
coram  non  judice  and  void,  will  not  support  an  appeal. 

Appeal  from  the  Probate  Court  of  Limestone. 
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McClellan  &  McClellan,  for  aj^pellant. 

Wi.  H.  Walker,  contra. 

MANNING,  J —In  August,  1874,  appellee,  Sarah  McKin- 
ney, filed  her  petition  in  the  Probate  Court  of  Limestone 
county,  praying  for  the  allotment  of  a  homestead  to  her,  out 
of  the  land  of  the  estate  of  her  late  husband,  James  H.  Mc- 
Kinney, deceased.  The  property  out  of  which  she  claimed 
this  homestead  was  a  tract  of  over  four  hundred  acres,  in 
that  county,  which  he  had  bought  in  1861 ;  but  all  the  pur- 
chase-money not  having  been  paid  by  him,  his  vendor,  in 
1867,  obtained  a  decree  of  the  Chancery  Court,  ordering,  if 
the  residue  of  the  price  was  not  paid,  a  sale  of  the  land,  or 
so  much  as  might  be  necessary  for  the  discharge  of  it.  It 
was  advertised  that  such  sale  would  be  made  in  December, 
1868  ;  to  prevent  which,  McKinney  borrowed  money  to  sat- 
isfy the  decree,  from  one  A.  C.  Legg ;  and  on  the  7th  of  that 
month,  to  secure  the  repayment  of  this  money  at  a  future 
day,  executed  a  trust  deed  of  the  land,  and  some  personal 
property,  to  a  trustee.  Legg  transferred  McKinnej^'s  note 
for  the  borrowed  money  secured  by  this  trust  deed,  to  H.  L. 
Cartwright ;  and  upon  his  death,  in  1871,  the  note  and  trust 
deed  passed  to  his  administrator,  Pettus,  the  appellant  in 
this  cause.  On  the  6th  of  January,  1873,  the  land  was  sold 
under  the  trust  deed,  and  was  purchased  by  one  Thomas 
Cartwright,  who  soon  after  conveyed  it  to  appellant ;  and  on 
the  18th  of  the  same  month  (January,  1873),  McKinney  died, 
leaving  a  widow,  appellee,  and  a  minor  son,  surviving  him. 
Upon  the  land  was  the  homestead  of  McKinney ;  and  his 
wife,  the  appellee,  not  having  signed  the  trust  deed,  in 
August,  1874,  filed  the  petition  before  mentioned  to  have  the 
homestead  set  apart  to  her.  Administration  of  McKinney's 
estate  had  not  then  been  granted  to  any  person.  There  are 
other  facts  in  the  case,  which  we  need  not  here  refer  to. 
The  Probate  Court  made  a  decree  in  favor  of  the  petitioner, 
allowing  the  homestead  to  her ;  from  which  decree  this  ap- 
peal was  taken,  and  it  is  here  assigned  as  error. 

1.  Legg,  the  lender  of  the  money,  not  having  taken  an  as- 
signment or  transfer  to  him  of  the  decree  in  chancery  sub- 
jecting the  land,  under  the  original  vendor's  lien,  to  sale  for 
the  payment  of  the  purchase-money,  and  having  accepted  as 
security  the  trust  deed  of  the  land  and  personal  property, 
his  transferree  of  the  note  is  not  entitled  to  the  benefit  of 
the  vendor's  lien  of  the  date  of  1861,  and  the  decree  estab- 
lishing it.  His  security,  that  of  the  trust  deed,  dates  from 
the  7th  of  December,  1868  ;  and  the  debt  it  secures  was  only 
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then  created.  Prior  to  that  time,  the  constitution  of  1868 
had  been  put  in  force.  It  provides,  that  the  homestead  of  a 
married  man  resident  in  this  State,  not  exceeding  eighty 
acres,  or  in  value  $2,000,  should  not  be  mortgaged  or  alien- 
ated, except  by  an  instrument  signed  and  assented  to  by  his 
wife.  And  this  court  has  decided,  that  any  such  instrument, 
not  signed  by  her,  though  valid  as  to  the  rest  of  the  prop- 
erty embraced  in  it,  to  convey  the  husband's  interest  therein, 
is  wholly  void  in  respect  to  the  homestead  property. — Miller 
v.  Marx,  at  this  term ;  Mc  Guire  v.  Van  Pelt,  at  this  term.  It 
follows,  that  the  purchaser  of  the  land,  at  the  sale  under  the 
trust  deed,  did  not  obtain  any  title  to  the  homestead  of 
McKinney. 

2.  But  there  is  no  act  of  the  legislature,  or  law  of  the  land, 
which  confers  on  the  Probate  Court  jurisdiction  of  a  case 
like  the  present.  Administration  of  the  estate  of  McKinney 
had  not  been  granted  by  it  to  any  one,  when  this  petition 
was  filed ;  and  it  would  have  been  only  as  incident  to  such 
an  administration,  or  because  of  it,  that  under  the  act  "  to 
exempt  from  administration  property  of  decedents,  and  vest 
titles  in  the  widow  or  child,  or  children,"  approved  February 
8th,  1872,  the  Probate  Court  could  have  intervened  in  any 
manner,  to  set  apart  the  homestead.  That  statute  was  re- 
pealed by  the  "act  to  regulate  property  exempted  from  sale 
for  the  payment  of  debts,"  approved  April  23d,  1873 ;  and 
according  to  the  ruling  in  Sanders  v.  David,  at  this  term,  the 
latter  statute  does  not  confer  jurisdiction  of  the  matter  in 
controversy  in  this  cause  on  the  Probate  Court.  The  pro- 
ceeding before  it  was,  consequently,  coram  non  judice  ;  and 
from  its  decree  or  order  made  in  such  a  case,  no  appeal  lies 
to  this  court. 

The  appeal  in  this  cause  is,  consequently,  dismissed. 


Wright  v.  Rice. 

Motion  for   Sale  of    Wifes   Statutory  Separate  Estate,  after 
Unsatisfied  Judginent  against  Husband. 

1.  Liability  of  wife's  statutory  estate  for  necessaries;  character  of  debt,  and 
primary  judgment  against  husband.— The  liability  of  the  wife's  statutory  sepa- 
rate estate  "for  articles  of  comfort  and  support  of  the  household,  suitable  to 
the  degree  and  condition  in  life  of  the  family  "  (Rev.  Code,  §§  2376-7),  is  not 
affected  by  the  fact,  that  the  husband  contracted  the  debt  in  his  own  name, 
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and  gave  his  note  for  it,  with  sureties,  including  therein  the  price  of  other  ar- 
ticles bought  at  the  same  time;  nor  by  the  further  fact,  that  the  creditor  re- 
covered judgment  on  the  note  against  him  and  the  sureties. 

2.  Description  of  plaintiff  in  complaint. — When  an  administrator  sues  on  a 
note  taken  payable  to  himself,  adding  to  his  name  the  words  "who  sues  by  the 
name  and  description  of  administrator  of  H.  P.,"  ifcc. ,  the  superadded  words 
are  mere  descripiio  per  s  once,  and  the  action  is  his  individual  suit. 

Appeal  from  the  Circuit  Court  of  Greene. 

Tried  before  the  Hon.  Luther  E.  Smith. 

This  was  a  summary  proceeding,  by  notice  and  motion,  at 
the  suit  of  John  P.  Eice,  "plaintiff,  who  sues  by  the  name 
and  description  of  administrator  of  Hixey  Pippen,  deceased," 
against  Mrs.  Georgia  H.  Wright,  the  wife  of  John  V.  Wright, 
asking  a  sale  of  certain  lands,  which  were  particularly  de- 
scribed, and  alleged  to  be  held  by  Mrs.  Wright  as  her  stat- 
utory separate  estate,  for  the  satisfaction  of  a  judgment 
which  the  plaintiff  had  recovered  against  said  John  V. 
Wright,  as  hereinafter  more  particularly  stated.  The  motion 
was  filed  on  the  docket  on  the  27th  September,  1872.  The 
judgment,  for  the  satisfaction  of  which  a  sale  of  the  lands 
was  sought,  was  rendered  by  said  court  on  the  2d  Novem- 
ber, 1871,  in  favor  of  said  John  P.  Eice,  against  John  Y. 
Wright,  Charles  Hays,  and  Thomas  Eoberts ;  and  was 
founded  on  a  promissory  note  for  $623.80,  dated  March  3d, 
1864,  and  payable  twelve  months  after  date,  to  the  order  of 
"John  P.  Eice,  administrator  of  Hixey  Pippen,  deceased ;" 
which  was  given  by  said  Wright,  with  said  Hays  and  Eob- 
erts as  his  sureties,  for  the  price  of  various  articles  of  per- 
sonal property,  purchased  by  him  at  a  sale  made  by  said 
administrator,  consisting  of  articles  of  household  and  kitchen 
furniture,  plantation  implements,  &c.  The  judgment  was 
for  $623.80,  and  was  rendered  by  default,  with  a  writ  of  in- 
quiry. The  summons  and  complaint  were  in  the  name  of 
John  P.  Eice,  "who  sues  by  the  name  and  description  of  ad- 
ministrator of  H.  Pippen,  deceased."  An  execution  on  this 
judgment  was  issued  on  the  5th  December,  1871,  which  was 
returned  on  the  9th  May,  1872,  "No  property  found."  The 
motion  alleged  that  this  judgment  was  founded  "on  a  con- 
tract and  note  given  to  said  Eice,  administrator  as  aforesaid, 
by  said  John  V.  Wright,  for  sundry  articles  of  goods,  wares, 
and  merchandise,  for  the  comfort  and  support  of  his  house- 
hold, suitable  to  the  rank  and  condition  of  the  family,  and 
for  which  the  husband  would  be  responsible  at  common 
law ;"  that  these  articles  were  bought  while  said  John  V. 
Wright  and  Georgia  H.  Wright  were  husband  and  wife,  and 
that  the  lands  sought  to  be  subjected  to  sale  belonged  to 
Mrs.  Wright  at  that  time,  and  also  at  the  time  the  motion 
was  made.     The  defendant  demurred  to  the  motion,  assign- 
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ing  as  grounds  of  demurrer — 1st,  that  the  judgment  was  not 
against  John  Y.  Wright  alone,  but  against  him  and  his  two 
sureties  jointly ;  and,  2d,  that  the  motion  was  in  the  plaintiffs 
individual  name,  while  the  judgment  was  in  his  favor  as  ad- 
ministrator. The  court  overruled  the  demurrer,  and  the 
defendant  then  pleaded  "  the  general  issue,  in  short  by  con- 
sent, with  leave  to  give  any  special  matter  of  defense  in  evi- 
dence." 

On  the  trial,  as  the  bill  of  exceptions  shows,  the  plaintiff 
read  in  evidence  his  judgment  against  John  V.  Wright, 
Charles  Hays,  and  Thomas  Roberts,  with  the  execution 
thereon,  and  its  return ;  and  proved  the  consideration  of  the 
note  on  which  it  was  founded,  and  the  character  and  value 
of  the  articles  bought  by  said  John  V.  Wright  at  the  admin- 
istrator's sale.  It  was  admitted  that  all  the  articles,  except 
the  plantation  implements,  were  articles  for  the  comfort  and 
support  of  the  defendant's  family,  suitable  to  their  condi- 
tion in  life ;  and  that  she  and  said  John  V.  Wright  were 
husband  and  wife  at  the  time  of  ihe  purchase  ;  and  that  the 
lands  belonged  to  her  statutory  separate  estate,  and  were 
owned  by  her  at  the  time  the  articles  were  purchased.  The 
court  charged  the  jury,  on  these  facts,  that  the  lands  were 
subject  to  sale  "for  so  much  of  the  articles  purchased  at  said 
sale,  and  included  in  said  judgment  on  the  note,  as  are  shown 
by  the  evidence  to  hava  been  for  the  comfort  and  support  of 
the  household,  and  suitable  to  the  degree  and  condition  in 
life  of  the  family,  and  for  which  the  husband  would  be  liable 
at  common  law."  The  defendant  excepted  to  this  charge, 
and  she  here  assigns  it  as  error,  together  with  the  refusal  of 
several  charges  asked,  which  require  no  particular  notice, 
and  the  overruling  of  the  demurrer  to  the  motion. 

W.  Coleman,  and  E.  Moegan,  for  appellent. 

W.  P.  Webb,  contra. 

STONE,  J.— In  the  case  of  JVru/Jd  v.  Preston  et  al,  at  the 
piesent  term,  we  decided  most  of  the  questions  presented  by 
this  record  adversely  to  the  present  appellant.  It  is  con- 
tended in  this  case  that,  inasmuch  as  the  articles,  for  the 
purchase  of  which  the  estate  of  Mrs.  Wright  is  sought  to  be 
made  subject  in  this  proceeding,  were  purchased  by  her  hus- 
band, John  V.  Wright,  in  his  own  name ;  that  he  gave  his 
note  with  two  sureties  for  the  purchase-money,  and  that  suit 
on  the  note  was  brought  against  the  three,  and  judgment  re- 
covered therein,  that  this  is  a  complete  answer  to  the  pres- 
ent motion,  and  no  judgment  can  be  rendered,  condemning 
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Mrs.  Wright's  property  to  sale  for  its  payment.  In  Sharp 
v.  Burns,  35  Ala,  664,  we  said:  "The  right  to  subject  the 
wife's  separate  estate  to  payment  for  the  articles  described 
in  section  (1987)  2376  of  the  Code,  is  not  affected  by  the  sol- 
vency and  ability  of  the  husband  to  pay,  nor  by  the  fact  that 
the  husband  has  been  recognized  as  a  debtor,  or  has  given  a 
mortgage  to  secure  the  payment.  Whenever  the  combina- 
tion of  circumstances  described  in  section  (1987)  2376  exists, 
the  wife's  separate  estate  is  liable."  In  the  present  record, 
it  is  shown  that,  to  the  extent  of  the  liability  declared,  the 
combination  of  circumstances  described  in  section  2376  of 
the  Eevised  Code  did  and  does  exist. 

2.  There  is  nothing>in  the  objection,  that  the  primary  suit 
and  this  motion  are  brought  in  different  rights.  John  P. 
Rice  is  the  plaintiff  in  each.  All  else  is  mere  descriptio  per- 
sons. -  Agee  v.  Williams,  27  Ala.  644. 

Judgment  affirmed. 


Jones  v.  Calloway's  Adm'r. 

Motion  by  Sheriff  for  Instructions  as  to  Application  of  Money 
on  Executions. 

1.  Who  may  appeal. — Wheii  a  sheriff  asks  tbe  instructions  of  the  court,  as 
to  the  application  of  money  in  his  bauds,  collected  under  two  or  more  exe- 
cutions; and  th«  several  plaintiffs  in  execution  appear,  and  submit  their  re- 
spective claims  to  the  decision  of  tbe  court;  an  appeal  lies,  by  the  established 
practice  of  this  court,  in  favor  of  a  party  injured  by  the  decision. 

2.  Execution  from,  justice's  court ;  by  whom  levied.  — Prior  to  the  passage  of  th« 
net  approved  February  26,  1875  (Sess.  Acts  1874-5,  p.  180),  an  execution  issued 
by  a  justice  of  the  peace,  or  by  a  notary  public  acting  as  a  justice,  though  im- 
properly directed  to  the  sheriff,  could  only  be  levied  by  a  constable  (Kev. 
Code,  §§  3231,  3242),  and  a  levy  by  the  sheriff  was  void. 

3.  Order  for  sale  of  lands,  under  execution  from  justice's  court. — An  order  for 
the  sale  of  lands,  grauted  by  the  Circuit  Court,  uuder  the  levy  of  an  execution 
issued  by  a  justice  of  the  peace,  is  void,  when  either  the  execution  or  the  levy 
is  void. 

Appeal  from  the  Circuit  Court  of  Hale. 

The  record  does  not  show  the  name  of  the  presiding  judge. 

In  this  case,  the  sheriff  of  the  county  made  application  to 
the  court,  by  motion  entered  on  the  docket,  at  the  April 
term,  1875,  for  instructions  as  to  the  appropriation  of  moneys 
in  his  hands,  arising  from  the  sale  of  lands  belonging  to 
Mrs.  Maria  S.  Poe,  under  executions  against  her.  At  the 
time  of  the  sale,  there  was  in  the  hands  of  the  sheriff  an  exe 
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cution  in  favor  of  Madison  Jones,  issued  on  the  28th  Octo- 
ber, 1874,  on  a  judgment  which  he  had  recovered  in  said 
court,  against  said  Maria  S.  Poe,  on  the  27th  March,  1874  ; 
and  also  a  venditioni  exponas,  issued  on  an  order  of  sale 
granted  by  said  court  on  the  31st  October,  1874,  in  a  case  in 
which  D.  M.  Calloway,  as  administrator  of  Mrs.  Z.  Calloway, 
deceased,  had  recovered  a  judgment  against  the  said  Maria 
S.  Poe,  on  the  11th  March,  1874,  before  a  notary  public  act- 
ing as  a  justice  of  the  peace,  and  an  execution  thereon  had 
been  levied  on  the  same  lands,  in  default  of  personal  prop- 
erty. The  execution  on  Calloway's  judgment  was  directed 
to  the  sheriff  of  the  county,  and  was  levied  by  him  on  the 
28th  April,  1874 ;  and  the  papers  were  thereupon  returned 
to  the  court  by  the  said  notary,  for  an  order  of  sale.  The 
motion  stated  these  facts,  and  asked  the  instructions  of  the 
court  as  to  the  application  of  the  money.  The  judgment 
entry  recites,  that  the  said  Jones  and  Calloway  appeared, 
and  propounded  their  respective  claims,  and  asked  the  de- 
cision of  the  court  thereon ;  and  the  facts  being  admitted  as 
stated  in  the  motion,  the  court  decided  that  the  execution  in 
favor  of  said  Jones  was  entitled  to  priority,  and  must  be 
paid  in  full ;  to  which  decision  and  judgment  the  said  Callo- 
way excepted.  There  is  no  bill  of  exceptions  in  the  record. 
The  appeal  is  sued  out  by  Calloway,  and  the  judgment  of 
the  court  below  is  assigned  as  error.  There  seems  to  have 
been  a  motion  to  dismiss  the  appeal,  but  it  is  not  entered  on 
the  motion  docket. 

J.  J.  Gakeett,  for  the  appellant. 
Thos.  J.  Seay,  contra. 

BKICKELL,  C.  J. — It  has  long  been  the  established  prac- 
tice of  the  courts  of  this  State,  for  a  sheriff,  or  other  minis- 
terial officer,  receiving  money  under  process  in  favor  of 
different  plaintiffs,  each  claiming  priority  of  satisfaction,  to 
seek  the  advice  and  direction  of  the  court  to  which  the  pro- 
cess is  returnable,  as  to  its  application.  Notice  is  given  to 
the  parties,  who  come  in,  and  submit  their  respective  claims 
to  the  decision  of  the  court.  The  proceeding  then  becomes 
a  suit  between  these  parties,  and  appeals  or  writs  of  error, 
at  the  instance  of  the  party  feeling  aggrieved  by  the  judg- 
ment rendered,  have  been  uniformly  sustained. — Henderson 
v  Richardson,  5  Ala.  349 ;  Turner  v.  Lawrence,  11  Ala.  426 ; 
Langdon  v,  Raiford,  20  Ala.  532 ;  Br.  Bank  at  Decatur  v.  Mc- 
Collum,  20  Ala.  280.     This  was  the  practice  pursued  in  the 
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present  case  ;  and  the  motion  to  dismiss  the  appeal  must  be 
overruled. 

2.  The  venditioni  exponas,  under  which  the  appellee  claimed 
and  obtained  priority  over  the  execution  of  the  appellant, 
was  void,  not  merely  irregular.  The  original  process,  on 
which  it  is  founded,  was  an  execution  issued  by  a  justice  of 
the  peace,  or  rather  a  notary  public  exercising  the  jurisdic- 
tion of  a  justice,  founded  on  a  judgment  by  him  rendered, 
returnable  before  him  of  necessity.  All  executions  issued  by 
a  justice  of  the  peace,  or  a  notary  acting  as  justice,  the  stat- 
ute requires  shall  be  directed  "  to  any  constable  of  the 
county." — R.  C.  §  3231.  This  execution,  addressed  to  the 
sheriff,  in  violation  of  the  statute,  would  not  have  afforded  a 
justification  to  the  sheriff;  nor  would  he  have  been  guilty  of 
official  default,  if  he  had  failed  in  obeying  its  mandate. —  Gov- 
ernor v.  Lindsay,  14  Ala.  658 ;  Pope  dt  Hickman  v.  Stout, 
1  Stew.  375 ;  Gresham  v.  Leverett,  10  Ala.  384. 

Prior  to  the  statute  approved  February  26,  1875  (Pamph. 
Acts  1874-5,  p.  180),  there  was  no  general  statute,  which  au- 
thorized sheriffs,  except  in  proceedings  for  forcible  or  un- 
lawful entry  or  detainer,  to  execute  civil  process,  issued  by 
and  returnable  to  a  justice  of  the  peace.  All  such  process 
was  issued  "to  any  constable  of  the  county,"  who  alone  had 
authority  to  execute  and  return  it.  The  legislative  intent, 
that  only  constables  should  execute  and  return  such  process, 
is  no  where  in  the  statutes  more  plainly  indicated,  than  in 
the  provisions  authorizing  the  levy  of  a  justice's  execution 
on  lands.  The  mandate  of  such  an  execution  is,  in  terms, 
confined  to  goods  and  chattels.  Without  the  aid  of  a  stat- 
ute, a  levy  of  such  an  execution  on  lands  would  be  unwar- 
ranted. The  statute  authorizes  such  levy,  only  when  the  de- 
fendant has  no  personal  'property  knoivn  to  the  constable,  or  it  is 
insufficient  to  satisfy  the  execution,  and  he  indorses  the  fact  on  the 
execution.  Having  made  the  levy,  the  execution  is  by  him 
returnable  to  the  justice,  who  transmits  all  the  papers  to  the 
Circuit  Court.  If  the  proceedings  are  regular,  the  Circuit 
Court  has  jurisdiction  to  direct  a  sale  of  the  lands,  for  the 
satisfaction  of  the  judgment.  The  order  of  sale  being  granted, 
the  clerk  is  required  to  record  all  the  proceedings  before  the 
justice,  together  with  the  return  of  the  constable. — R.  C. 
§§  3242-45.  'It  is  manifest  the  statute  contemplates  a  levy  of 
the  execution  by  a  constable  only,  and  that  such  levy  is  in- 
dispensable to  the  validity  of  the  subsequent  proceedings  in 
the  Circuit  Court.  The  execution  was  issued  and  levied 
prior  to  the  statute  of  February  26,  1875,  to  which  we  have 
referred,  and,  of  course,  is  governed  by  the  pre-existing  stat- 
utes.    The  levy  by  the  sheriff  was  without  authority  of  law. 
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3.  The  order  of  sale,  granted  by  the  Circuit  Court,  cannot 
impart  any  vitality  to  the  execution,  or  the  levy.  Whatever 
may  be  the  effect  of  such  an  order,  in  curing  mere  irregu- 
larities, when  collaterally  assailed,  jurisdiction  in  the  Circuit 
Court  is  essential  to  its  validity.  If  it  is  apparent  from  the 
record  that  the  court  was  without  jurisdiction,  the  order  is 
not  merely  voidable,  but  void.  The  jurisdiction  is  purely 
statutory,  and  it  could  be  called  into  exercise,  under  the 
statutes  existing  when  this  order  was  made,  only  by  the  levy 
of  a  constable.  That  was  the  primary  fact  on  which  its  ex- 
istence depended.  The  record  not  merely  failing  to  affirm, 
but  negativing  the  existence  of  this  fact,  the  order  is  coram 
nonjudice.- — Foster  v.  Glazener,%7  Ala.  391 ;  Gunn  v.  Hoioell, 
27  Ala.  663.  Consequently,  the  Circuit  Court  erred,  in 
awarding  tnat  any  part  of  the  moneys  in  the  hands  of  the 
sheriff  should  be  paid«to  the  appellee. 

The  judgment  is  reversed,  and  the  cause  is  remanded. 


David's  Adm'r  v.  David. 

Petition  by   Widow  for  Allotment  of  Exempt  Property. 

1.  Homestead  exemption ;  constitutional  provision  as  to  extent  of.— The  consti- 
tutional provision  which  exempts  "every  homestead,  not  exceeding  eighty 
acres,"  &c,  is  a  limitation  upon  the  power  of  the  legislature  to  reduce  the  ex- 
emption below  that  quantity,  but  not  upon  the  power  to  increase  it. 

2.  Same;  occupancy.—  Neither  the  constitution,  nor  the  act  approved  April 
23,  1873,  in  reference  to  the  allotment  of  homesteads  to  the  widows  or  families 
of  decedents,  authorizes  the  selection,  as  a  homestead,  of  lands  which  are  not 
in  fact  occupied  as  such,  nor  adjacent  to  the  lands  so  occupied,  nor  used  as  a 
part  thereof.  .  , 

3.  Allotment  of  exempt  property  to  decedent's  widow  or  children  ;  jurisdiction  oj 
Probate  Court;  when  appeal  lies.— Under  the  act  approved  April  23,  1873  (bess. 
Acts  1872-3,  p.  64),  the  power  to  appoint  commissioners  to  select  exempt  prop- 
erty, conferred  by  the  13th  section  of  said  act,  is  given  to  the  judge  of  probate, 
and  not  to  the  Probate  Court;  and  the  action  of  the  court  confirming  the  re- 
port of  the  commissioners,  and  overruling  objections  to  it  filed  by  the  adminis- 
trator, being  coram  nonjudice  and  void,  will  not  support  an  appeal.  (Man- 
ning, J.,  disaentincj,  held  that  said  court,  in  the  exercise  of  its  jurisdiction  over 
the  decedent's  estate  and  the  administration  thereof,  should  take  cognizance 
of  the  rights  of  the  widow  and  children,  as  preferred  distributees,  in  respect  to 
the  exempt  personal  property  to  be  selected  for  their  benefit) 

ArPEAL  from  the  Probate  Court  of  Limestone. 

In  the  matter  of  the  estate  of  Eobert  C.  David,  deceased, 
on  the  petition  of  his  widow,  Mrs.'  Sallie  C.  David,  for  the 
appointment  of  commissioners  to  set  apart  and  allot  the 
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exempt  property  to  which  she  might  be  entitled.  When  the 
commissioners  made  their  report  to  the  court,  the  adminis- 
trator filed  several  objections  to  it,  and  moved  to  set  it  aside ; 
but  the  court  overruled  his  objections,  and  refused  his 
motion.  From  this  decree  or  decision  the  administrator  ap- 
peals, and  here  assigns  it  as  error.  The  material  facts  are 
stated  in  the  opinion  of  the  court. 

K.  A.  McClellan,  and  Geo.  S.  Houston,  for  appellant. 

Wm.  H.  Walker,  and  Luke  Pryor,  contra. 

MANNING,  J. — The  property  involved  in  this  controversy 
was  of  the  estate  of  the  Robert  C.  David,  of#  Limestone 
county.  He  died  in  May,  1873 ;  and  appellant,  Sanders, 
was,  on  the  9th  of  June,  appointed  administrator  of  his  es- 
tate, and  on  the  23d  of  that  month  returned  an  inventory 
and  appraisement  thereof  into  the  Probate  Court.  On  the 
25th,  upon  petition  of  appellee,  widow  of  the  said  Robert, 
to  the  judge  of  probate,  that  officer,  by  an  order  entered  on 
the  minutes  of  the  court,  appointed  three  persons  (the  same 
who  had,  under  a  prior  appointment  of  the  court,  made  the 
appraisement  returned  by  the  administrator),  "  to  allot,  set 
apart,  and  appraise,  to  and  for  the  use  of  the  said  Sarah 
David,  widow  as  aforesaid,  all  the  property,  both  real  and 
personal,  exempt  to  her  under  the  constitution  and  laws  of  this 
State,  and  to  make  due  return  in  writing  of  their  action  in  the 
premises  to  the  court."  The  order  mentions  that  the  widow 
failed  to  nominate  any  one  to  perform  this  service.  These 
three  persons,  called  in  the  proceedings  "commissioners,"  on 
the  27th  of  August,  made  their  report  of  the  property,  real 
and  personal,  which  was  selected  for  the  widow,  and  of  the 
values  thereof.  It  consisted  of  one  hundred  and  sixty  acres 
of  land,  of  furniture,  and  other  chattels  personal,  appraised 
at  $509,  and  of  $491  to  be  paid  by  the  administrator,  to 
make  the  personalty  taken  by  her  worth  $1,000.  To  this 
action  of  the  commissioners,  the  administrator,  Sanders, 
filed  a  number  of  objections ;  which  being  dismissed,  he  ap- 
pealed to  this  court. 

1.  The  proposition  most  earnestly  insisted  on  for  appel- 
lant is,  that  so  much  of  the  act  of  April  23d,  1873,  "  to  regu- 
late property  exempted  from  sale  for  the  payment  of  debts," 
as  undertakes  to  secure  for  the  benefit  of  a  family,  or  resi- 
dent of  the  State,  a  homestead  of  one  hundred  and  sixty 
acres,  violates  the  constitution.  The  argument  made  in  sup- 
port of  this  interprets  the  words  "not  exceeding  eighty 
acres,"  in  the  section  of  the  constitution  supposed  to  be  in- 
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fringed,  as  a  limitation  on  the  power  of  the  general  assembly, 
that  inhibits  it  from  allowing  to  the  protected  homestead  a 
larger  area  than  that  thus  defined.  "We  have  decided  other- 
wise, in  Miller  v.  Marx,  at  this  term.  According  to  our  view, 
it  was  the  object  of  that  section  to  secure  a  homestead  prop- 
erty to  every  resident  of  the  State,  or  person  who  should 
become  such,  and  should  acquire  one,  against  any  action  or 
non-action  of  the  legislature,  by  which  it  might  be  defeated ; 
and  in  order  to  make  the  provision  on  the  subject  as  com- 
plete as  was  consistent  with  the  forms  and  requirements  of 
the  organic  law,  and  to  inform  all  persons  of  the  extent  of 
the  homestead,  in  which  its  occupants  would  be  thus  pro- 
tected, the  words  referred  to  were  written  in  and  made  a 
part  of  th%  fundamental  law.  Thus  understood,  they  ope- 
rate as  a  limitation  on  the  power  of  the  general  assembly  to 
reduce  the  homestead  within,  but  not  on  its  power  to  enlarge 
it  beyond,  the  quantity  and  value  over  which  the  constitution 
is  extended  as  a  shield. 

The  words,  "not  exceeding  eighty  acres,"  are  contained  in 
only  one  section  of  the  constitution.  That,  so  far  as  it  con- 
cerns the  proposition  under  consideration,  runs  as  follows  : 
"  Every  homestead,  not  exceeding  eighty  acres  of  land,  and 
the  dwelling  and  appurtenances  thereon,  to  be  selected  by 
the  owner  thereof,  and  not  in  any  town,  city,  or  village,  * 
*  *  *  owned  and  occupied  by  any  resident  of  this 
State,  and  not  exceeding  the  value  of  two  thousand  dollars, 
shall  be  exempted  from  sale  on  execution,  or  any  other  final 
process  from  a  court,  for  any  debt  contracted  after  the 
adoption  of  this  constitution.  Such  exemption,  however, 
shall  not  extend  to  any  mortgage  lawfully  obtained,"  &c.  In 
toto  corpore,  and  in  every  feature,  this  presents  the  aspect  of 
guardianship  over  the  homestead,  within  the  limits  specified, 
against  everything  except  the  solemn  deed  of  the  owner,  and 
especially  against  any  action  of  the  legislature.  It  provides 
that  not  the  general  assembly  itself  shall  lessen  the  homestead 
property  which  a  resident  of  the  State  may  acquire,  below 
those  limits.  But  there  is  not  a  word  therein,  which  restrains 
that  body  from  exerting  the  great  powers  which  naturally  and 
necessarily  belong  to  it,  as  the  law-making  department  of  the 
government,  in  an  opposite,  or  any  other  direction.  Whatever 
sovereign  legislative  authority  is  not  denied  to  it  by  the  State 
or  Federal  constitution,  it  may  exercise.  We  know  of  no 
restriction  upon  its  competency  even  to  re-establish  the 
rules  of  the  common  law,  which  were  changed  only  by  stat- 
utes, and  which  exempted  in  former  times  all  land  from  sale 
under  execution  for  the  payment  of  debts.  Certainly,  there 
is  no  express  prohibition,  and  we  think  nothing  from  which 
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a  prohibition  can  be  inferred,  that  hinders  the  legislature 
from  increasing  the  quantity  or  value  of  the  property  which 
may  constitute  the  homestead  that  shall  not  be  sold  or  taken 
away  under  process  of  the  courts,  in  favor  of  subsequent 
general  creditors,  from  those  for  whom  it  was  provided.  The 
consideration  of  this,  as  of  other  policies,  comes  within  the 
province  of  those  who  are  elected  by  the  people  to  deliberate 
upon  and  adopt  such  administrative  measures,  not  forbidden 
to  them,  as  will  best  promote  the  general  welfare. 

2.  But  neither  the  constitution,  nor  the  act  of  April,  1873, 
allows  the  widow  of  a  deceased  person  to  take,  as  homestead, 
land  which  has  never  been  occupied  as  such,  or  was  not  ad- 
jacent to,  and  used  as  a  part  of  the  same,  but  was  distant 
and  distinct  therefrom.  Some  of  the  objections  filed  by  the 
administrator  import  that  this  was  the  situation  of  the  prop- 
erty allotted  by  the  commissioners  to  the  appellee,  in  this 
cause. 

3.  If  so,  however,  a  majority  of  the  court  have  decided, 
that  correction  of  the  wrong  that  may  have  been  thus  done, 
cannot  be  made  in  this  proceeding.  They  are  of  opinion, 
that  the  authority  to  appoint  commissioners  to  select  the 
exempt  property,  conferred  by  section  13  of  the  act  of  April, 
1873,  is  conferred  on  the  judge,  as  such,  and  not  on  the  Pro- 
bate Court ;  that  the  court  had  no  jurisdiction  to  consider 
the  objections  filed  to  their  report,  and  that  any  action  by  it 
thereupon  would  have  been  coram  non  judice,  and  not  the 
subject  of  an  appeal  to  this  court ;  and  that  this  appeal  must, 
consequently,  be  dismissed. 

In  my  own  opinion,  the  widow  and  minor  children  of  a 
deceased  person  ought  to  be  regarded,  in  respect  to  personal 
chattels  of  his  estate,  not  specifically  designated  in  the  statute, 
but  to  be  selected,  as  exempt  for  their  benefit,  as  preferred 
distributees  thereof ;  of  whose  rights  and  interests,  as  such 
distributees,  the  Probate  Court  of  the  proper  county  must 
take  cognizance  in  the  exercise  of  its  jurisdiction  over  the 
estate,  and  over  the  administration  thereof. 

According  to  the  ruling  of  my  brothers,  the  appeal  must 
be  dismissed. 
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Stewart's  Heirs  v.  Lee  et  al. 

Bill  in  Equity  by  Heirs,  to  enforce  Vendor's  Lien  on  Lands  sold 
by  Administrator  under  Probate  Decree. 

1.  Receipt  of  Confederate  treasury-notes  by  administrator,  in  payment  for  land. 
The  receipt  by  an  administrator,  in  good  faith,  in  1862-3,  of  Confederate 
treasury-notes,  in  payment  of  the  purchase-money  for  lands  sold  by  him  under 
a  probate  decree  in  1858,  extinguishes  the  debt,  in  the  absence  of  all  fraud 
and  collusion,  and  with  it  the  vendor's  lien. 

Appeal  from  the  Chancery  Court  of  Sumter. 
Heard  before  the  Hon.  A.  W.  Dillard. 

E.  H.  Smith,  and  Thos.  Cobbs,  for  appellants. 

Snedicoe  &  Cockeell,  with  Thos.  B.  Wetmore,  contra. 

STONE,  J. — Bill  by  heirs-at-law  to  enforce  vendor's  lien. 
Sale  for  division  made  by  administrator,  in  1858,  under  an 
order  of  the  Probate  Court;  and  purchase-money  paid  to 
him  in  Confederate  currency,  during  the  years  1862  and  1863. 
Collection  coerced  by  the  administrator,  and  no  charge  of 
fraud,  collusion,  or  bad  faith  against  any  one.  Sole  ground 
taken  for  relief  is,  that  complainants  were  infants,  and  ad- 
ministrator, by  the  voluntary  receipt  of  Confederate  currency, 
did  not  extinguish  the  debt  due  the  estate. 

In  Waring  v.  Lewis,  at  December  term,  1875,  this  court 
decided,  that  "  The  receipt  by  an  administrator  de  bonis  non 
of  Confederate  treasury-notes,  in  1862,  in  satisfaction  of  a 
decree  rendered  in  his  favor  against  an  outgoing  administra- 
tor on  final  settlement,  extinguishes  the  debt,  and  discharges 
the  outgoing  administrator  from  further  liability,  if  the  pay- 
ment was  made  and  received  bona  fide,  and  without  any  fraud 
or  collusion."  That  decision  has  been  followed,  and  re- 
affirmed, in  many  cases  since  that  time. —  Vanhoose  v.  Bush, 
at  December  term,  1875. 

The  bill  in  the  present  case  contains  no  equity,  and  the 
decree  of  the  chancellor  is  affirmed. 


54  SUPREME  COURT  [Dec]  Term, 

[Boardinan  v.  Parrish.  ] 


Boardinan  v.  Parrish. 

Action  on  Promissory  Note,  by  Payee  against  Maker. 

1.  Branch  summons ;  variance.— A  brauch  summons,  issued  against  a  de- 
fendant who  does  not  reside  in  the  county  in  which  the  action  is  brought 
(Rev.  Code,  §  2561),  should  be  a  counterpart  of  the  original,  and  each  should 
contain  the  names  of  both  of  tbe  defendants;  but  a  variance  between  them  in 
this  particular  is  only  available  by  plea  in  abatement,  and  is  not  a  ground  for 
a  motion  to  strike  from  the  files.    ' 

2.  Same;  amendment. — When  the  original  and  branch  summons  each  con- 
tains only  the  name  of  the  defendant  upon  whom  it  is  served,  the  defect  is 
formal  merely,  and  amendable  under  the  statute  (Rev.  Code,  §§  2807-1J),  even 
if  pleaded  in  abatement. 

Appeal  from  the  Circuit  Court  of  Hale. 

The  record  does  not  show  the  name  of  the  presiding  judge. 

This  action  was  brought  by  John  H.  Parrish,  against  Vol- 
ney  Boardman  and  Margaret  E.  Boardman ;  was  commenced 
on  the  10th  March,  1873,  and  was  founded  on  a  promissory- 
note,  executed  by  the  defendants,  and  payable  to  the  plain- 
tiff. The  original  summons  was  against  Volney  Boardman 
only,  and  was  executed  on  him  by  the  sheriff  of  Hale  county, 
in  which  county  the  action  was  instituted ;  and  a  branch 
summons,  against  Margaret  E.  Boardman  only,  was  served 
on  her  by  the  sheriff  of  Perry  county.  The  complaint 
attached  to  each  summons  was  against  both  of  the  defend- 
ants ;  and  the  branch  summons  contained  an  indorsement 
by  the  circuit  clerk  of  Hale,  in  these  words :  "  This  is  a 
branch  of  the  original  suit,  and  all  the  summonses  constitute 
one  suit,  and  are  for  one  and  the  same  cause  of  action."  At 
the  trial  term,  in  March,  1874,  the  following  judgment  was 
rendered  :  "  Comes  the  plaintiff,  by  his  attorney,  and  the 
defendants,  being  solemnly  called,  came  not,  except  that 
Margaret  E.  Boardman,  one  of  said  defendants,  made  the 
following  motion  :  Margaret  E.  Boardman,  appearing  only 
for  the  purpose  of  this  motion,  moves  the  court  to  strike  the 
complaint  from  the  files,  because  it  is  not  authorized  or  sup- 
ported by  the  summons,  and  because  no  writ  or  summons 
has  ever  issued  according  to  law  against  the  said  Margaret 
Boardman,  and  because  there  is  no  suit  pending  in  this  court 
against  her.  Said  motion  being  overruled  by  the  court ;  and 
at  the  suggestion  (and  by  leave)  of  the  court,  on  plaintiff's 
motion,  the  summons  issued  from  this  court,  having  juris- 
diction of  Volney  Boardman,  having  been  amended  by  insert- 
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ing  the  name  of  Margaret  E.  Boardman  also,  and  the  branch 
summons  by  inserting  the  name  of  Yolney  Boardman ;  and 
the  said  defendants  still  wholly  making  default,  it  is  consid- 
ered by  the  court  that  the  plaintiff  recover  of  the  defend- 
ants," &c.  The  appeal  is  sued  out  by  Margaret  E.  Board- 
man  alone,  who  assigns  as  error — 1st,  the  overruling  of  her 
motion ;  2d,  the  allowance  of  the  amendment ;  and,  3d,  the 
judgment  of  the  court. 

Garrett  &  Walker,  for  appellant, 

A.  Benners,  with  Thos.  J.  Seay,  contra. 

BRICKELL,  C.  J.— The  present  statute  (E.  C.  §  2561),  in 
reference  to  branch  summons  against  a  joint  defendant,  resid- 
ing in  another  county  than  that  in  which  suit  is  instituted, 
is  a  substantial  re-enactment  of  the  former  statute,  as  found 
in  Clay's  Digest,  322,  §  59.  We  do  not  doubt  the  correct 
practice,  under  the  present,  as  it  was  settled  under  the  former 
statute,  is  to  make  each  summons  a  counterpart  of  the  other. 
Mayo  v.  Stonum,  2  Ala.  390.  A  variance  between  them  is 
available,  however,  only  by  plea  in  abatement,  filed  at  the 
return  term  of  the  process,  as  required  by  the  rules  of  prac- 
tice ;  not  by  a  motion  to  strike  from  the  files,  made  at  a  sub- 
sequent term,  when  the  cause  is  called  for  trial. — Mayo  v. 
Stonum,  supra ;  Johnson  v.  King,  20  Ala.  270. 

2.  The  present  statute  of  amendments  (R.  C.  §§  2807-10) 
is  broad  and  liberal,  and  was  intended  to  cure  all  mere  de- 
fects of  form  which  the  record  furnishes  the  means  of  amend- 
ing, and  which  do  not  reach  or  touch  the  substantial  merits 
of  the  cause,  and  are  incapable  of  working  injury.  The 
omission  of  the  name  of  each  defendant,  in  the  original  and 
branch  summons,  was  a  mere  formal  defect,  incapable  of 
misleading  as  to  the  real  character  of  the  suit,  or  the  cause 
of  action  on  which  it  was  founded.  If  the  variance  between 
the  two  summonses  had  been  pleaded  in  abatement,  the 
court  should  have  allowed  its  correction  by  amendment. 

We  find  no  error  in  the  record,  and  the  judgment  is 
affirmed. 
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Masterson  v.  Gibson. 

Action  on  Judgment 

1.  Who  may  sue  on  judgment. — A  judgment  not  being  a  V  contract,  express 
or  implied,  for  the  payment  of  money"  (Rev.  Code,  §  2523),  an  action  on  it 
can  not  be  brought  in  the  name  of  the  assignee,  or  party  really  interested,  but 
must  be  brought  in  the  name  of  the  original  plaintiff,  or,  alter  his  death,  in 
the  name  of  his  personal  representative. 

2.  Discontinuance,  in  action  against  several  defendants. — In  an  action  against 
several  defendants,  founded  on  a  joint  or  joint  and  several  contract  or  cause 
of  action,  a  discontinuance  as  to  a  defendant  who  has  been  served  with  process, 
without  the  consent  of  the  others,  would  be  a  discontinuance  as  to  all,  and  a 
judgment  against  the  others  would  be  reversed  on  error  or  appeal  ;  yet  such  a 
judgment  is  not  void,  and  can  not  be  collaterally  impeached. 

3.  Amendment  of  complaint,  by  striking  out  name  of  one  or  more  defendants. — 
Since  the  statute  expressly  authorizes  an  amendment  of  the  complaint  by  strik- 
ing out  the  name  of  a  defendant  improperly  joined  (Rev.  Code,  §  2809),  it  can 
not  be  assumed  that  au  action  against  several  defendants  was  discontinued, 
merely  because  the  name  of  one  of  them,  who  was  served  with  process,  was 
struok  out  by  leave  of  the  court. 

4.  Demurrer;  specification  of  causes.  —This  court  will  not  reverse  on  account 
of  the  overruling  of  a  demurrer  to  a  defective  pleading,  when  the  record  does 
not  show  that  the  causes  or  grounds  of  demurrer  were  specified,  as  required 
by  the  statute  (Rev.  Code,  §  2656). 

5.  Immateiial  issue. — When  issue  is  joined  on  a  defective  plea,  or  a  plea 
tendering  an  immaterial  issue,  relevant  evidence  can  not  be  excluded  from  the 
jury;  but  the  court  may,  after  verdict,  award  a  repleader,  or  render  judgment 
non  obstante  veredicto,  as  justice  may  require. 

Appeal  from  the  Circuit  Court  of  Lawrence. 

Tried  before  the  Hon.  W.  B.  Wood. 

This  action  was  brought  by  Thomas  Masterson,  against 
Orson  D.  Gibson ;  was  commenced  on  the  31st  January,  1871, 
and  was  founded  on  a  judgment  for  $643.42,  besides  damages 
and  costs,  which  was  alleged  to  have  been  rendered  by  said 
court,  at  its  March  term,  1862,  in  favor  of  B.  F.  Milam, 
against  said  Gibson  and  one  Warren  (not  sued  in  this  action), 
and  to  be  the  property  of  the  plaintiff.  There  was  no  demur- 
rer, or  other  objection,  to  the  complaint ;  but  the  defendant 
pleaded,  "  in  short  by  consent,  that  the  judgment  described 
and  set  forth  in  said  complaint  is  void,  because  James  M. 
Warren,  S.  Brock,  and  O.  D.  Gibson,  this  defendant,  were 
all  sued  in  a  joint  action,  and  process  served  on  all  of  them ; 
and  that  the  plaintiff  sought  to  amend  his  complaint,  by 
striking  out  the  name  of  S.  Brock,  whereby  the  whole  action 
was  discontinued  and  out  of  court ;  all  of  which  appears  by 
the  record,  and  no  rights  accrue  to  plaintiff  under  said  judg- 
ment."    The  plaintiff  demurred  to  this  plea,  "in  short  by 
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consent ;"  but  the  record  no  where  shows  what  causes  of 
demurrer,  if  any,  were  specially  assigned.  The  court  over- 
ruled the  demurrer,  and  issue  was  then  joined  on  said  plea. 
On  the  trial,  as  the  bill  of  exceptions  shows,  the  plaintiff 
offered  in  evidence  the  judgment  on  which  his  action  was 
founded ;  which  the  court  held  void,  on  objection  of  the  de- 
fendant, and  excluded  from  the  jury,  and  also  instructed  the 
jury  that  it  was  void.  To  these  rulings  of  the  court  the 
plaintiff  excepted,  and  he  now  assigns  them  as  error,  together 
with  the  overruling  of  his  demurrer  to  the  plea. 

Claek  &  Haebis,  with  whom  was  W.  Coopee,  for  appellant. 
The  judgment  sued  on  was  not  void  on  its  face,  and  there  is 
nothing  in  the  pleadings  which  shows  that  it  was  void  in 
fact.  The  statute  authorizing  amendments,  by  striking  out  or 
adding  parties,  is  very  broad,  and  covers  the  amendment 
which  was  allowed. — Kev.  Code,  §  2809.  Since  the  record 
does  not  show  on  what  ground  it  was  allowed,  it  will  be  pre- 
sumed to  have  been  properly  allowed ;  and  even  if  it  was 
improperly  allowed,  its  allowance  does  not  render  the  judg- 
ment void,  though  it  might  be  good  cause  of  reversal  on  error 
or  appeal. — Block  v.  Walker,  42  Ala.  669 ;  Laird  v.  Moore,  27 
Ala.  326 ;  McElhaney  v.  Gilleland,  30  Ala.  183  ;  Ivey  v.  Gam- 
ble, 7  Porter,  545  ;  Shorter  v.  Urquhart,  28  Ala.  360  ;  Stewart 
v.  Goode  &  TJlrick,  29  Ala.  476 ;  Jarman  v.  McMahans  Adm'r, 
37  Ala.  431. 

W.  P.  Chitwood,  contra. — The  statute  expressly  provides 
that  the  plaintiff,  in  a  joint  action  against  several  defendants, 
"  may  discontinue  as  to  those  on  whom  the  summons  is  not 
served,  and  proceed  to  judgment  against  those  on  whom  it 
has  been  executed." — Eev.  Code,  §  2545.  But  there  is  no 
statutory  provision,  which  authorizes  a  discontinuance,  in 
such  action,  as  to  a  defendant  who  has  been  served  with 
process ;  and  numerous  decisions  of  this  court  hold,  that 
such  dismissal  as  to  one  is  a  discontinuance  of  the  entire 
action. —  Goss  v.  Davis,  21  Ala.  479;  IV hi  taker  v.  Van  Norn, 
43  Ala.  255 ;  Fennell  v.  Masterson,  43  Ala.  268;  Huff  v.  Davi- 
son, 44  Ala.  273 ;  Bachus  v.  Mickle,  45  Ala.  445 ;  Curtis  v. 
Gaines,  46  Ala.  451. 

MANNING,  J.— The  complaint  in  this  cause  was  filed  by 
appellant,  to  recover  the  amount  of  a  judgment  obtained 
against  appellee  and  another,  by  one  Milam  as  plaintiff,  and 
alleged  to  be  now  the  property  of  the  present  plaintiff,  But 
his  being  the  "  party  really  interested,"  did  not  entitle  him 
to  sue  thereon  in  his  own  name.     In  Smith  v.  Harrison,   33 
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Ala.  706,  it  was  decided,  that  a  judgment  is  not  a  "  contract, 
express  or  implied,  for  the  payment  of  money,"  according  to 
section  2129  of  the  Code  of  1852  (2523  of  the  Revised  Code) ; 
from  which  it  follows  that,  if  necessary  that  suit  be  brought 
upon  it,  it  must  be  sued  on  in  the  name  of  the  original  plain- 
tiff, or,  if  he  be  dead,  of  his  executor  or  administrator.  The 
first  count  in  the  complaint,  therefore,  was  demurrable.  But, 
since  a  demurrer  to  it  was  not  filed,  it  stands  as  a  part  of  the 
declaration  of  the  appellant's  cause  of  action. 

2.  There  is  no  doubt,  also,  that  the  first  plea  of  defendant, 
to  this  count  in  the  declaration,  was  as  a  pleading  bad. 
Nothing  is  alleged  in  it,  to  show  that  the  judgment  set  forth 
in  the  complaint  was  void,  as  it  is  therein  averred  to  be.  It 
was  the  judgment  of  a  Circuit  Court  of  this  State,  a  court 
of  general  jurisdiction,  and  had  not  been  set  aside  or  reversed. 
Although,  if  the  suit  in  which  it  was  rendered  were  brought 
against  several  defendants,  "upon  a  joint,  or  joint  and  sev- 
eral contract,  or  upon  any  joint  or  joint  and  several  cause  of 
action,"  and  the  summons  therein  had  been  served  on  all 
the  defendants,  a  discontinuance  of  the  action  against  one, 
without  the  consent  of  the  others,  would  be  held,  on  appeal, 
to  be  a  discontinuance  as  to  all ;  yet,  a  judgment  rendered 
in  such  a  case  is  not,  therefore,  void.  It  can  not  be  treated 
as  a  nullity,  and  collaterally  impeached  as  such,  as  it  is  sought 
to  be  in  this  cause.  The  proper  way  of  vacating  such  a 
judgment,  after  the  adjournment  of  the  court  which  rendered 
it,  would  be  by  having  it  reversed  on  appeal  to  this  court. 
If  this  be  not  done,  it  stands  good,  and  in  full  force. 

3.  Again,  it  is  by  no  means  true,  as  the  plea  assumes,  that 
in  every  instance  the  amendment  of  a  complaint,  by  striking 
out  of  it,  with  the  leave  of  the  court,  the  name  of  one  of  sev- 
eral defendants  who  had  been  summoned  to  answer  it,  would 
be  held  to  work  a  discontinuance  of  the  action  against  the 
others,  even  on  appeaL  An  amendment,  "  by  striking  out  or 
adding  parties  defendant,"  is  expressly  authorized  by  section 
2809  of  the  Revised  Code ;  whence  it  is  clear,  that  there  are 
cases,  in  which  a  discontinuance  as  to  one  only  of  several 
defendants  is  permissible.  Of  this  sort,  we  apprehend, 
would  be  a  case  in  which  a  person  should  be  improperly 
joined  with  others,  in  a  suit  upon  a  joint  or  joint  and  several 
contract,  entered  into  by  these  others,  but  not  by  him.  Here 
would  be  a  misjoinder;  and  the  complaint  might  be  properly 
amended,  by  striking  out  the  name  of  the  person  so  mis- 
joined.  Such  was  the  opinion  of  Goldthwaite,  J.,  in  Laird 
v.  Moore,  27  Ala.  328.  And  it  has  been  held,  that  a  like 
amendment  is  allowable,  when  one  of  several  defendants 
pleads  infancy,  bankruptcy,  or  some  other  ground  of  exemp- 
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tion  or  discharge,  entirely  personal  to  himself. — Mode  v. 
Walker,  42  Ala.  069 ;  Ivey  v.  Gamble,  7  Porter,  545.  Now, 
there  is  nothing  in  the  first  plea,  the  plea  relied  on  for  the 
defense,  to  show  that  the  amendment  specified  in  the  entry 
of  the  judgment  sued  on  in  this  cause,  was  not  allowed  for 
one  of  the  foregoing  reasons,  or  some  other  valid  reason.  It 
is  assumed  that  the  judgment  must  be  void,  because  it  ap- 
pears, by  the  recitals  in  it,  that  after  an  amendment  of  the 
complaint,  by  striking  out  the  name  of  one  of  the  defendants, 
with  the  leave  of  the  court,  the  judgment  was  rendered  only 
against  the  other  two. 

4.  But  the  demurrer  to  this  plea  was  itself  defective.  It 
did  not  specify,  as  the  statutes  requires,  the  particular  defect 
in,  or  any  ground  of  objection  to  the  plea,  on  account  of  which 
it  was  supposed  to  be  an  insufficient  answer  to  the  complaint. 
"No  objection,"  says  the  law,  "can  be  taken  or  allowed, 
which  is  not  distictly  stated  in  the  demurrer;"  and  this  court 
has  very  often  decided,  that  it  will  not  reverse  a  judgment  of 
the  circuit  judge,  overruling  a  demurrer,  which  does  not 
specify  the  objection  to  the  pleading  to  which  it  is  filed. 
The  demurrer  to  the  plea  was  overruled  in  this  cause  by  the 
circuit  judge. 

5.  An  issue  was  thus  formed,  in  consequence  of  defects  in 
the  demurrer,  upon  a  plea  that  was  bad.  But  the  issue  made 
by  the  parties  was  that  which  the  jury  must  try.  However 
faulty  it  might  be,  they  could  not  try  any  other.  It  is  held 
that,  when  issue  is  taken  on  a  plea  tendering  only  an  imma- 
terial issue,  the  court  can  not  instruct  the  jury  to  find  against 
the  evidence  supporting  it ;  and  of  course  evidence,  relevant 
to  the  issue,  must,  when  offered,  be  submitted  to  them.  The 
court  might,  after  verdict,  if  justice  should  require  it,  either 
award  a  repleader,  or  render  judgment  non  obstante  veredicto, 
according  to  the  case  presented. —  Watson  v.  Bi  azeal,  7  Ala. 
451 ;  Mudge  v.  Treat,  at  the  present  term. 

The  plaintiff  offered  in  evidence  a  transcript  of  the  judg- 
ment sued  on,  as  described  in  the  complaint ;  and  the  bill 
of  exceptions,  containing  a  copy  of  the  judgment  entry,  sets 
forth  the  action  thereupon,  as  follows :  "  To  the  introduc- 
tion of  said  judgment  record,  the  defendant  objected ;  and 
the  court  sustained  the  objection,  and  held  that  said  judg- 
ment was  void ;  to  which  ruling  of  the  court  the  plaintiff 
excepted."  And  the  court  afterwards,  in  its  charge  to  the 
jury,  said  :  "  The  court  decides  that  the  judgment  which  was 
rendered  in  1862,  upon  which  the  plaintiff  claims  in  the  first 
count  of  his  complaint,  is  void,  and  of  no  effect ;  and  the 
plaintiff  can  not  recover  on  that  as  a  valid  and  subsisting 
judgment,  against  this  defendant.    To  which  charge  the  plain- 


60  SUPREME   COUBT  [Dec.  Term, 

[Alexander  v.  Taylor  et  al.] 

tiff  excepted."  In  these  rulings,  the  Circuit  Court  fell  into 
error.  The  judgment  was  not  void,  as  is  hereinabove  shown, 
because  of  the  amendment  of  the  complaint  by  striking  out 
the  name  of  one  of  the  defendants,  or  for  any  other  reason 
appearing  upon  the  face  of  the  judgment,  or  shown  by  the 
bill  of  ^  exceptions ;  and  as  it  tended  to  support  the  aver- 
ments in  the  first  count  of  the  complaint,  it  was  relevant  evi- 
dence, and  ought  to  have  been  allowed  to  go  to  the  jury. 

For  the  error  in  excluding  this  evidence,  the  judgment 
must  be  reversed,  and  the  cause  remanded. 


Alexander  v.  Taylor  et  al. 

Bill  in  Equity  by   Widow,  for  Quarantine  and  Dower. 

1.  Variance. — Neither  allegations  without  proof,  nor  proof  without  allega- 
tions, nor  allegations  and  proof  which  do  not  substantially  correspond,  will 
entitle  the  complainant  to  relief,  unless  the  defect  be  remedied  by  an  amend- 
ment. 

2.  Amendment  of  biU. — Although  the  statute  requires  the  allowance  of 
amendments  to  bills,  at  any  time  before  final  decree,  "to  meet  any  state  of  evi- 
dence which  will  authorize  relief"  (Rev.  Code,  §  8356);  it  is  not  error  to  refuse 
an  amendment,  after  the  cause  has  been  submitted  for  final  decree,  which  pre- 
sents a  case  for  relief  resting  on  the  unsupported  testimony  of  the  complainant 
alone,  when  his  testimony  also  shows  that  his  claim  rests  on  a  paper  title, 
which  he  does  not  produce,  nor  account  for  its  non-production. 

Appeal  from  the  Chancery  Court  of  Greene. 

Heard  before  the  Hon.  A.  W.  Dillard. 

The  bill  in  this  case  was  filed  on  the  12th  March,  1872,  by 
Mrs.  Henrietta  C.  Alexander,  the  widow  of  Abraham  F.  Al- 
exander, deceased,  against  Christopher  H.  Taylor  and  others ; 
and  sought  an  allotment  of  dower  in  the  lands  of  which  the 
said  A.  F.  Alexander  died  seized  and  possessed,  and  stat- 
utory quarantine,  or  rents  and  profits  up  to  the  allotment  of 
dower.  The  said  A.  F.  Alexander  died  on  the  6th  April, 
1866,  intestate  ;  and  his  estate  was  declared  insolvent,  on  the 
report  of  the  administrator,  in  1870.  Several  judgments 
were  rendered  against  him  during  the  war;  executions  on 
these  judgments  were  levied  on  the  lands  in  March,  1866; 
the  lands  were  sold  under  these  executions  in  October,  1866, 
and  the  purchasers  went  into  possession  under  the  sheriff's 
deeds.  The  administrator  and  heirs-at-law  of  the  said  de- 
cedent, and  the  several  persons  who  were  in  possession  of 
the  lands  in  which  dower  was  claimed,  were  made  defend- 
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ants  to  the  bill.  The  chancellor  refused  to  allow  an  amend- 
ment of  the  bill,  under  the  facts  stated  in  the  opinion  of  the 
court ;  and  on  final  hearing,  on  pleadings  and  proof,  held 
that  the  complainant  was  not  entitled  to  relief,  because  she 
did  not  file  her  bill  within  three  years  after  the  death  of  her 
husband,  and  because  the  proof  showed  that  her  statutory 
separate  estate  was  at  least  equal  in  value  to  her  dower  in- 
terest and  distributive  share  of  her  husband's  estate.  The 
final  decree,  and  the  refusal  to  allow  the  proposed  amend- 
ment, are  now  assigned  as  error. 

Crawford  &  Mobley,  with  Snedicor  &  Cockrell,  for  the 
appellant,  contended  that  the  amended  bill  should  have  been 
allowed,  and  that  it  made  a  clear  case  for  relief ;  citing,  on 
this  point,  Rev.  Code,  §  3356;  King  v.  Avery,  37  Ala.  173; 
Magruder  v.  Campbell,  40  Ala.  611. 

W.  &  J.  Webb,  and  W.  Coleman,  contra,  contended  that 
the  statute  neither  required  nor  authorized  the  allowance  of 
the  proposed  amendment. 

STONE,  J. — It  is  unnecessary  in  this  case  to  consider  any 
other  question  than  that  of  the  refusal  of  the  chancellor  to 
allow  the  proposed  amendment  to  the  bill ;  for,  if  the  plead- 
ings are  permitted  to  remain  as  they  are,  the  complainant  is 
not  entitled  to  dower  in  her  deceased  husband's  lands. — Rev. 
Code,  §  2380. 

The  law,  under  which  it  is  claimed  the  amendment  should 
have  been  allowed,  is  as  follows :  "  Amendments  to  bills 
must  be  allowed,  at  any  time  before  final  decree,  *  *  to 
meet  any  state  of  evidence  which  will  authorize  relief. 
If  an  amendment  be  allowed  at  the  hearing,  to  bill  or  an- 
swer, the  party  against  whom  the  amendment  is  allowed 
shall  be  entitled  to  a  continuance,  as  a  matter  of  right ;  and 
if  the  cause  is  continued,  both  parties  shall  have  the  right 
to  take  additional  testimony." — Rev.  Code,  §  3356. 

The  purpose  of  the  present  bill  is  to  recover  dower  and 
quarantine.  The  original  bill,  as  filed,  contains  an  admis- 
sion that  complainant  is  "seized  and  possessed  in  fee  sim- 
ple, as  her  separate  estate  under  the  Code  of  Alabama,  of 

*  *       one  house  and  lot  in  the  city  of  Mobile,  Alabama, 

*  *  worth  three  thousand  dollars."  Two  amendments 
were  made  to  the  bill,  while  the  case  was  undergoing  prepa- 
ration ;  but  neither  of  them  affects  the  clause  above  copied. 
Sworn  answers  were  required  of  defendants,  and  the  adult 
parties  so  answered.  They  admitted  that  Mrs.  Alexander 
owned  said  property,  and  averred  it  was  worth  much  more 
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than  she  had  admitted.  Most  of  them  fixed  the  value  at  five 
thousand  dollars.  They  also  set  up  in  defense  that  she 
owned  other  property,  her  statutory  separate  estate,  and 
they  set  forth  in  what  it  consisted.  There  was  proof  taken 
on  each  side,  bearing  on  the  value  of  Mrs.  Alexander's  stat- 
utory separate  estate ;  and  the  cause  was  submitted  for  final 
decree,  with  consent  that  it  be  rendered  in  vacation.  Sev- 
eral months  after  the  submission,  notice  was  served  by  com- 
plainant, that  motion  would  be  made  on  a  named  day,  before 
the  chancellor  in  vacation,  for  leave  to  amend  the  bill,  by 
striking  out  the  clause  above  copied,  in  which  she  admitted 
she  owned  a  statutory  separate  estate.  When  the  day  ar- 
rived, on  which  the  notice  informed  the  defendants  the 
motion  would  be  made,  the  file  of  papers  had  not  reached 
the  chancellor,  and  no  motion  was  in  fact  made  on  that,  or 
any  other  day.  The  chancellor  refused  to  entertain  the 
motion,  and  refused  to  allow  the  amendment. 

The  testimony  of  Mrs.  Alexander,  complainant,  furnishes 
the  only  ground  on  which  the  motion  can  be  based.  The 
first  interrogatory  propounded  to  her  contains  the  following 
language  :  "  State  whether  or  not  you  were  the  owner,  at 
the  time  of  your  marriage,  of  a  house  and  lot,  furnished  with 
household  and  kitchen  furniture  ?"  In  her  answer  she  said, 
"I  was  the  owner  of  house  and  lot  in  Mobile,  Alabama,  and 
also  eight  or  ten  shares  in  two  insurance  offices,  three  ser- 
vants, and  also  a  house  and  lot  on  State  street,  in  Mobile, 
Alabama,  which  I  held  as  property  of  my  children,  the  same 
having  been  purchased  with  money  which  was  deeded  to  me 
and  my  heirs,  which  money  really  belonged  to  my  children." 
In  answer  to  a  cross-interrogatory  she  said,  "At  the  death  of 
my  husband,  my  separate  estate  consisted  of  nothing  but 
the  few  articles  of  furniture,  which  I  have  repeatedly  de- 
scribed and  enumerated  in  my  answers  to  the  interrogatories 
in  chief,  and  which  I  value  at  about  three  hundred  and  fifty 
dollars.  I  also  had  subject  to  my  control  the  house  and  lot 
on  State  street,  in  Mobile,  which  belonged  to  me  and  my 
children.  This  house  and  lot  was  purchased  with  money  in- 
herited by  my  former  husband,  Capt.  Adams,  and  which  was 
given  to  me  and  my  children  by  him,  by  deed  of  gift." 
Neither  tne  deed  of  gift  referred  to,  nor  any  paper  title  to  the 
house  and  lot  on  State  street,  is  attached  to  Mrs.  Alexander's 
deposition,  or  brought  to  the  notice  of  the  court. 

On  consideration  of  the  evidence,  the  chancellor  decided, 
that  the  statutory  separate  estate  of  Mrs.  Alexander,  includ- 
ing the  dwelling  on  State  street,  was  equal  in  value  to  her 
dower  interest  in  the  lands  of  Dr.  Alexander.  There  is  not 
enough  in  this  record  to  convince  us  he  erred  in  this  con- 
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elusion.  The  question  presented,  then,  is,  whether  this 
record  presents  such  a  state  of  evidence,  as  to  show  that  the 
chancellor  erred  in  disallowing  the  amendment. 

It  is  a  cardinal  rule  of  chancery  law,  that  the  allegata  and 
probata  must  correspond  in  every  substantial  element  of  com- 
plainant's cause  of  action.  A  case  for  equitable  relief  must 
be  shown  by  the  bill,  and  substantially  the  same  case  must 
be  shown  in  the  proof,  or  in  the  admissions  of  the  pleadings ; 
and,  as  averments  without  proof,  or  proof  without  averments, 
will,  neither  of  them,  entitle  a  party  to  relief;  so,  if  the  bill 
show  one  cause  of  action,  and  the  proof  another,  though 
each  disclose  a  ground  for  equitable  relief,  yet,  for  the  va- 
riance, the  bill  must  be  dismissed,  unless  the  variance  be 
healed  by  an  amendment.  The  best  practitioners,  through 
imperfect  or  erroneous  information,  will  sometimes  encounter 
a  variance  between  their  allegations  and  proof,  which,  with- 
out the  statute  (Eev.  Code,  §  3356),  will  be  fatal  to  their 
bills.  To  prevent  such  result,  the  statute  in  question  was 
enacted.  Properly  applied,  the  statute  is  eminently  con- 
servative, and  can  work  no  wrong  or  surprise  to  any  one. 

In  King  v.  Avery,  37  Ala.  169,  speaking  of  this  statute,  we 
said :  "  If  the  state  of  the  proof  authorizes  relief,  the  chan- 
cellor has  no  discretion  in  the  matter  of  allowing  the  amend- 
ment. *  *  In  the  present  case,  the  amendment  should 
have  been  allowed,  if  the  state  of  the  proof  authorizes  relief." 
In  the  present  record,  the  testimony  is  very  vague  and  un- 
satisfactory. The  deed  of  gift  from  Capt.  Adams,  and  the 
title  to  the  house  and  lot  on  State  street,  should  have  been 
put  in  evidence.  They  were  the  highest,  and,  in  the  absence 
of  a  sufficient  excuse,  the  only  legal  evidence  of  their  terms. 
Any  attempt  to  interpret  them,  without  having  them  before 
the  court,  would  be  hazardous.  Failure  to  produce  them 
must  work  some  distrust  of  complainant's  claim,  so  imper- 
fectly presented.  We  cannot,  on  such  uncertain  testimony, 
affirm  that  the  amendment  should  have  been  allowed.  Com- 
ing as  the  offer  in  this  case  did,  we  are  by  no  means  con- 
vinced that,  if  allowed,  there  exists,  in  fact,  a  case  which 
authorizes  relief  in  favor  of  complainant.  There  are  other 
reasons,  not  necessary  to  be  noticed,  why  the  amendment  in 
this  case  should  not,  probably,  have  been  entertained  or 
allowed. 

Decree  affirmed. 
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Simpson  v.  Lauderdale  County. 

Action  against    County,   on   Promissory   Note  for  Borrowed 

Money. 

1 .  Loan  of  Confederate  treasury-notes,  as  consideration  of  note.  — A  loan  of  Con- 
federate States  treasury-notes  in  1862,  when  they  were  the  principal  circulating 
medium  here,  is  a  sufficient  consideration  to  support  a  promissory  note. 

2.  Error  without  injury,  in  charge  to  jury. — When  the  record  shows  that  the 
plaintiff  was  not  entitled  to  recover  in  any  event,  the  appellate  court  will  not, 
at  his  instance,  reverse  the  judgment  on  account  of  any  erroneous  instructions 
to  the  jury,  since  error  without  injury  is  no  ground  for  a  reversal. 

3.  County;  poicer  to  borrow  money. — A  county,  though  made  a  corporation 
by  statute  (Rev.  Code,  §  897),  and  clothed  with  certain  governmental  powers, 
has  no  power  to  borrow  money  for  the  purpose  of  erecting  necessary  bridges, 
unless  that  power  is  conferred  by  special  legislation. 

Appeal  from  the  Circuit  Court  of  Lauderdale. 

Tried  before  the  Hon.  James  S.  Clark. 

This  action  was  brought  by  "William  Simpson,  as  the  sur- 
viying  partner  of  the  late  firm  of  Tate,  Simpson  &  Co., 
against  Lauderdale  county  as  a  corporation ;  was  commenced 
on  the  7th  August,  1869,  and  was  founded  on  two  promissory 
notes,  or  instruments  in  writing,  in  the  following  words : 
"$500.  Florence,  Ala.,  May  12,  1862.  By  authority  of  the 
Commissioners'  Court  of  Lauderdale  county,  Alabama,  I  have 
this  day  borrowed  of  Tate,  Simpson  &  Co.  five  hundred  dol- 
lars, which  amount  is  to  bear  interest,  at  the  rate  of  ei  ght 
per  cent,  per  annum,  until  paid  by  said  county;"  signed,  "  W. 
J.  Hawkins,  J.  Probate."  The  other  note  was  in  the  same 
words,  except  that  it  was  for  $300,  and  was  dated  May  26, 
1862.  The  complaint  averred,  that  these  instruments  were 
executed  by  authority  of  the  Commissioners'  Court  of  said 
county,  for  money  loaned  to  the  county  to  pay  for  building 
a  bridge  across  a  stream  within  the  county ;  that  they  had 
been  duly  presented  to  the  Commissioners'  Court,  as  claims 
against  the  county,  and  were  by  said  court  disallowed  and 
rejected.  There  was  a  demurrer  to  the  complaint,  which 
was  overruled.  The  defendant  then  pleaded — 1st,  non  as- 
sumpsit; 2d,  want  of  consideration;  3d,  illegality  of  consid- 
eration ;  4th,  that  the  notes  were  given  for  a  loan  of  Confed- 
erate money  ;  and,  5th,  that  the  money  was  borrowed  by  a 
court  "  deriving  its  powers  from  the  insurrectionary  govern- 
ment of  Alabama."  These  pleas  were  all  pleaded  "in  short 
by  consent,"  and  issue  was  joined  on  them  all.  "On  the 
trial,"  as  the  bill  of  exceptions  states,   "proof  was  intro- 
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duced,  tending  to  show  that  the  notes  sued  on  were  given 
for  Confederate  money ;  and  upon  this  evidence,  the  court 
charged  the  jury,  that  if  they  were  satisfied,  from  the  evi- 
dence, that  the  notes  sued  on  were  executed  upon  a  loan  of 
Confederate  money,  the  plaintiff  could  not  recover  in  this 
action,  and  they  must  find  for  the  defendant."  The  plaintiff 
excepted  to  this  charge,  and  he  now  assigns  it  as  error. 

O'Neal  &  O'Neal,  E.  O.  Pickett,  and  R  T.  Simpson,  for 
the  appellant. — 1.  This  court  has  expressly  overruled  the 
several  decisions  of  their  predecessors,  on  which  the  charge 
of  the  court  below  was  founded. —  Wijatt  v.  Evins,  52  Ala.  285 ; 
Whitfield  v.  Riddle,  52  Ala.  467. 

2.  It  can  not  be  assumed  that  the  error  in  the  charge 
worked  no  injury  to  the  appellant.  A  county  is  a  body  cor- 
porate, and  has  power  to  erect  and  maintain  necessary 
bridges.— Rev.  Code,  §§  897,  831-2, 1310.  A  corporation  has 
power  to  make  any  contract,  and  evidence  it  by  any  instru- 
ment, that  may  be  necessary  to  advance  the  objects  for  which 
it  was  created. — Strauss  v.  Eagle  Insurance  Company,  5  Ohio 
St.  59  ;  Muir  v.  Louisville  &  Portland  Canal  Co.,  8  Dana,  161 ; 
Dunnington  v.  Turnpike  Co.,  6  Grattan,  160 ;  Allen  v.  Mont- 
gomery Railroad  Co.,  11  Ala.  437 ;  15  Ala.  472,  491.  When 
not  specially  restricted,  it  has  incidental  power  to  borrow 
money  for  any  lawful  purpose. — 14  Barb.  358  ;  25  Barb.  146 ; 
21  N.  Y.  296 ;  11  Wisconsin,  470 ;  7  Ohio,  354 ;  37  Barb.  522. 

BRICKELL,  C.  J. — It  is  apparent  that  the  Circuit  Court, 
in  the  charge  to  the  jury,  intended  to  assert  the  invalidity  of 
executory  contracts,  of  which  Confederate  treasury-notes 
were  the  consideration.  Such  was  the  decision  of  this  court 
on  that  question,  at  the  time  of  the  trial  of  this  cause  in  the 
court  below.  But  there  has  been  a  change  of  decision  since 
that  time ;  and  the  rule  now  prevailing  is,  that  such  notes 
are  a  sufficient  consideration  to  support  a  contract,  made 
while  they  were  the  circulating  medium. —  Whitfield  v.  Rid- 
dle, 52  Ala.  467 ;   Wyait  v.  Evins,  52  Ala.  285. 

2.  Conceding  that  the  charge  proceeds  upon  an  erroneous 
view  of  the  law,  does  not  necessitate  a  reversal.  It  is  too 
well  settled,  by  repeated  decisions  of  this  court,  to  need  a 
citation  of  authority,  that  a  mere  abstraction  will  not  pro- 
duce a  reversal.  A  party  complaining  of  error  in  this  court 
stands  as  every  party  must  stand,  who  resorts  to  legal  rem- 
edies— he  is  bound  to  show  a  legal  right,  and  injury  to,  or 
invasion  of  that  right.  He  must  show,  not  only  error  in  the 
proceedings  of  the  primary  court,  but  that  the  immediate 
tendency  of  the  error  was  to  his  injury.     It  would  only  pro- 
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tract  litigation,  if  this  court  should  reverse  judgments,  be- 
cause of  errors  committed  by  the  primary  court,  which  are 
harmless  to  the  party  complaining ;  which,  if  not  committed, 
could  not,  and  ought  not  to  have  altered  the  judgment  ren- 
dered. If  the  evidence  is  undisputed,  and  all  appears  of  re- 
cord, and  it  is  clear  the  plaintiff  has  no  right  of  recovery,  a 
judgment  against  him  should  not  be  reversed.  It  is  the 
judgment  the  law  would  pronounce  on  another  trial.  So,  if 
every  fact  averred  in  his  complaint  is  admitted,  and  it  is 
manifest  no  recovery  of  the  defendant  can  be  had,  the  judg- 
ment should  stand,  though  rendered  by  the  court  for  a  reason 
not  well  founded  in  law.  No  presumption  of  injury,  in  such 
case,  can  arise  from  any  erroneous  ruling.  The  record  repels 
such  presumption. 

3.  Admitting  every  allegation  of  the  complaint,  we  think 
it  clear  the  appellant  is  not,  in  any  event,  entitled  to  recover. 
It  is  not  averred  that  the  county  was  by  special  statute 
clothed  with  the  power  to  borrow  money ;  nor  that,  in  this 
respect,  the  powers  of  the  appellee  were  greater,  or  other, 
than  those  conferred  on  all  the  counties  of  the  State,  by  the 
general  statutory  provisions.  The  direct,  immediate  inquiry 
arises,  can  a  county,  in  the  absence  of  express  legislative 
authority,  borrow  money,  to  aid  in  the  exercise  of  its  ordi- 
nary powers  ?  Each  county  is  charged  with  the  duty  of  con- 
structing the  necessary  bridges  within  its  territorial  limits, 
as  it  is  with  the  duty  of  establishing  and  keeping  in  repair 
the  necessary  highways.  The  authority  and  duty  is  not  cor- 
porate, but  is  strictly  governmental  in  its  character,  conferred 
and  imposed  by  statute  on  the  county,  as  a  subordinate 
department  of  the  government  of  the  State.  That  the  author- 
ity may  be  exercised,  and  the  duty  performed,  the  county  is 
clothed  with  the  power  of  local  taxation.  A  power  to  bor- 
row money  is  not  conferred  ;  and  whenever  a  necessity  has 
been  supposed  to  exist  that  such  power  should  by  the  county 
be  exercised,  it  has  been  conferred  by  special  legislative  en- 
actment. Counties  are  clothed  with  corporate  capacity,  only 
for  the  purpose  of  enabling  them  to  exercise  their  powers 
and  duties.  Clothing  them  with  that  capacity,  does  not 
enlarge  their  power,  nor  change  the  character  of  their  duty. 
They  remain  mere  statutory  creations,  with  a  statutory  defin- 
ition of  their  powers,  duties,  and  liabilities.  They  are  not 
strictly  corporations,  but  "involuntary  political  or  civil  divi- 
sions of  the  State,  created  by  general  statute  to  aid  in  the 
administration  of  government. — Loper  v.  Henry  County,  26 
Iowa,  264 ;  Hamilton  County  v.  Mighle,  7  Ohio  St.  109 ;  Dil- 
lon's Mun.  Cor.  §  10.  It  is  for  the  legislature,  in  their  crea- 
tion, to  determine  and  declare  the  extent  of  their  power  and 
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duty,  and  the  mode  in  which  the  one  shall  be  exercised,  and 
the  other  performed.  When  they  prescribe  a  particular 
mode,  any  other  is  excluded. 

Counties,  in  the  exercise  of  their  powers,  and  in  discharg- 
ing their  duties,  must  necessarily  incur  debts.  It  would  be 
impossible  to  construct  a  jail,  a  court-house,  or  a  bridge, 
without  incurring  a  debt.  The  obligation  to  pay  will,  of 
necessity,  at  some  time  rest  on  the  county.  This  is  contem- 
plated by  the  statutes ;  and  it  is  further  contemplated  that 
the  Commissioners'  Court,  the  instrumentality  through  which 
the  county  acts,  shall,  by  its  order  on  the  county  treasurer, 
directing  payment,  furnish  evidence  of  the  indebtedness. 
When  the  court  makes  the  order,  the  duty  of  payment  rests 
on  the  treasurer.  He  is  bound  to  pay  such  orders,  in  the 
order  of  their  registration  with  him.  Under  the  general 
statutes,  in  no  other  way  can  county  claims  be  paid,  and 
neither  the  Commissioners'  Court,  nor  any  other  tribunal, 
has  power  to  disturb  this  order  of  payment.  The  treasurer 
is  to  be  supplied  with  funds  for  the  payment,  by  taxation 
levied  by  the  Commissioners'  Court.  Taxation,  so  far  as 
authorized,  is  the  mode,  and  the  only  lawful  mode,  of  raising 
funds  for  the  payment  of  county  debts.  The  statutes  having 
prescribed  it  as  the  mode  of  supplying  the  county  treasury, 
and  having  carefully  prescribed  the  order  of  its  disburse- 
ment, any  other  mode,  either  by  borrowing  or  otherwise,  is 
excluded.  If  the  county  could,  as  in  the  case  before  us,  bor- 
row money  to  pay  one  debt,  to  the  exclusion  of  other  debts, 
what  prevents  it  from  disturbing  and  disappointing  the  order 
of  payment  of  county  claims  which  the  statutes  prescribe  ? 
Can  the  lender  take  priority  of  those  whose  claims  were  reg- 
istered with  the  treasurer  before  his  was  created,  or  before 
his  shall  have  been  registered  ?  Whoever  contracts  with  a 
county,  enters  into  the  contract  with  a  full  knowledge  that 
taxation  is  the  only  means  the  county  has  of  payment,  and 
that  when  it  is  collected,  it  can  be  paid  out  only  in  the  order 
prescribed  by  the  statutes ;  an,d  to  that  source  he  must  look 
and  rely  for  payment. 

We  adopt,  in  reference  to  counties,  what  has  been  so  forci- 
bly said  by  Justice  Bradley  in  reference  to  municipal  cor- 
porations :  "A  municipal  corporation  is  a  subordinate  branch 
of  the  domestic  government  of  a  State.  It  is  instituted  for 
public  purposes  only ;  and  has  none  of  the  peculiar  qualities 
and  characteristics  of  a  trading  corporation,  instituted  for 
the  purposes  of  private  gain,  except  that  of  acting  in  a  cor- 
porate capacity.  Its  objects,  its  responsibilities,  and  its 
powers,  are  different.  As  a  local  governmental  institution,  it 
exists  for  the  benefit  of  the  people  within  its  corporate  limits. 


68  SUPREME  COURT  [Dec  Term, 

[Simpson  v.  Lawrence  County.] 

The  legislature  invests  it  with  such  powers  as  it  deems  ade- 
quate to  the  ends  to  be  accomplished.  The  power  of  taxa- 
tion is  usually  conferred,  for  the  purpose  of  enabling  it  to 
raise  the  funds  necessary  to  carry  on  the  city  government, 
and  to  make  such  public  improvements  as  it  is  authorized 
to  make.  As  this  is  a  power  which  immediately  affects  the 
entire  constituency  of  the  municipal  body,  which  exercises  it, 
no  evil  consequences  are  likely  to  ensue  from  its  being  con- 
ferred ;  although  it  is  not  unusual  to  affix  limits  to  its  exer- 
cise for  any  single  year.  The  power  to  borrow  money  is 
different.  "When  this  is  exercised,  the  citizens  are  immedi- 
ately affected  only  by  the  benefit  arising  from  the  loan ;  its 
burden  is  not  felt  until  afterwards.  Such  a  power  does  not 
belong  to  a  municipal  corporation,  as  an  incident  of  its  crea- 
tion. To  be  possessed,  it  must  be  conferred  by  legislation, 
either  express  or  implied.  It  does  not  belong,  as  a  mere 
matter  of  course,  to  local  governments,  to  raise  loans.  Such 
governments  are  not  created  for  any  such  purpose.  Their 
powers  are  prescribed  by  their  charters,  and  those  charters 
provide  the  means  for  exercising  its  powers ;  and  the  crea- 
tion of  specific  means  excludes  others.  Indebtedness  may 
be  incurred,  to  a  limited  extent,  in  carrying  out  the  objects 
of  the  corporation.  Evidences  of  such  indebtedness  may  be 
given  to  the  public  creditors.  But  they  must  look  to  and 
rely  on  the  legitimate  mode  of  raising  funds  for  its  payment. 
That  mode  is  taxation." — Mayor  v.  Bay,  19  Wall.  475. 

It  would  be  a  departure  from  the  statutes  which  clearly 
define  the  powers  of  counties,  and  prescribe  their  duties  and 
liabilities,  to  imply  a  power  of  borrowing  money.  No  neces- 
sity exists  for  the  implication,  and  the  legislative  history  of 
the  State,  which  abounds  with  special  enactments  confer- 
ring the  power  whenever  it  has  been  deemed  necessary,  for- 
bids it. 

The  charge  of  the  court  below,  to  which  an  exception  was 
reserved,  asserting  the  appellant  was  not  entitled  to  recover, 
whatever  may  have  been  the  reason  inducing  it,  was  correct ; 
and  the  judgment  is  affirmed. 
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Wright  v.  Phillips  et  al. 

Bill  in  Equity  for  Injunction  of  Chancery  Decree,  and  Settle- 
ment of  Decedent's  Estate. 

1.  Injunction  of  decree  in  equity. — As  a  general  rule,  a  court  of  equity  will 
not  enjoin  tbe  execution  of  one  of  its  own  decrees,  at  the  instance  of  a  party 
or  privy,  but  will  leave  him  to  seek  redress  by  bill  of  review  under  the  statute 
(Bev.  Code,  §  3404),  or  by  petition  under  the  rules  of  chancery  practice. 

2.  Equitable  relief  against  execution  of  decree. — When  a  person  seeks  to  pre- 
vent the  execution  of  a  decree  in  chancery,  to  which  he  is  not  a  party,  on  ac- 
count of  matters  outside  of  the  issues  in  the  cause,  though  germane  to  it,  the 
proper  practice,  ordinarily,  is  to  obtain  from  the  court  or  chancellor  a  restrain- 
ing order,  or  an  order  to  suspend  proceedings  under  the  decree,  upon  proper 
securit3T  being  given. 

3.  Decedent's  estate;  when  distributee  may  maintain  bill  against  administrator. 
As  to  the  right  of  one  of  several  distributees  of  an  intestate's  estate  to  maintain 
a  bill  in  equity  against  the  administrator,  to  recover  his  portion  of  a  specific 
fund  not  needed  for  the  purposes  ot  administration,  without  making  the  other 
distributees  parties,  and  without  asking  a  final  settlement  and  distribution  of 
the  estate,  the  case  of  Chambers  v.  Wright,  52  Ala.  444-52,  is  not  to  be  "re- 
garded as  an  authoritative  precedent  in  all  similar  cases,''  though  it  may  be 
justified  by  its  own  peculiar  circumstances. 

4.  Same;  administrations  in  different  jurisdictions. — The  estate  of  a  deceased 
person  is  substantially  but  one  estate,  and  the  respective  distributees  are  inter- 
ested in  it  as  a  whole,  although  portions  of  the  property  may  be  situated  in 
different  jurisdictions  ;  and  hence,  if  one  of  the  distributees  obtains  posses- 
sion of  more  than  his  share  of  the  assets  outside  of  the  domestic  jurisdiction, 
and  the  fact  is  brought  to  the  knowledge  of  the  proper  court  at  the  place  of  the 
intestate's  domicile,  that  court  will,  on  a  proper  showing,  charge  the  excess 
against  his  distributive  share  of  the  assets  within  its  jurisdiction.  Yet,  in  the 
absence  of  special  equitable  circumstances,  each  administration  must  be  set- 
tled in  the  jurisdiction  by  which  it  was  granted;  and  when  any  surplus  remains 
in  the  hands  of  a  foreign  or  ancillary  administrator,  after  paying  all  debts  and 
charges  of  administration  in  that  jurisdiction,  the  foreign  court  will,  in  a 
spirit  of  comity,  and  as  matter  of  judicial  discretion,  not  as  matter  of  right, 
order  it  to  be  paid  over  to  the  domiciliary  administrator. 

5.  Conclusiveness  of  cfumcery  decree,  as  between  distributees  and  administrator. 
A  decree  in  chancery  against  an  administrator,  in  favor  of  one  of  the  distribu- 
tees of  his  intestate's  estate,  for  his  distributive  share  of  a  specific  fund,  which 
the  administrator  had  collected,  and  which,  not  being  needed  for  the  purposes 
of  administration,  he  had  distributed  among  all  the  other  parties  entitled  to  it, 
retaining  said  distributee's  share  on  account  of  unsettled  transactions  between 
him  and  the  foreign  administrators  of  the  estate,  —  does  not  conclude  or  bar 
the  other  distributees,  who  were  not  parties  to  the  suit,  from  asking  equitable 
relief  against  the  decree,  on  the  ground  that  said  distributee  has  received  more 
than  his  proper  share  of  the  estate,  including'the  assets  in  the  foreign  juris- 
diction, and  is  insolvent ;  but,  as  to  any  set-off,  or  claim  for  damages,  on  ac- 
count of  said  distributee's  conversion  or  appropriation  of  assets,  which  might 
have  been  available  to  the  administrator  in  defense  of  that  suit,  and  which 
was  in  fact  then  presented  and  adjudicated,  the  decree  is  conclusive. 

6.  Settlement  of  decedent's  estate  in  equity ;  conclusiveness  of  chancery  decree, 
and  suspension  of  execution  thereof.- — The  intestate  died  in  Alabama,  where  he 
resided.     Letters  of  administration  on  his  estate  were  granted  in  New  York, 
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where  most  of  the  distributees  resided.  The  administrators  seized,  in  New 
York,  a  large  quantity  of  cotton,  assets  of  the  estate,  which  one  of  the  distrib- 
utees in  Alabama  had  sold  without  authority,  the  purchaser  agreeing  to  ship 
it  to  New  York,  and  there  sell  it  on  their  joint  account;  and  the  purchaser 
threatening  litigation,  they  compromised  the  matter  with  him,  and  paid  him  a 
sum  of  money,  on  the  written  request  of  said  distributee  that  they  would  do  so, 
'and  charge  to  him  in  their  administration  account  the  amount  so  paid.'  Af- 
terwards, letters  of  administration  on  the  estate  were  granted  in  Alabama,  and 
the  Alabama  administrator  collected  a  large  sum  of  money,  assets  of  the  estate, 
which  was  on  deposit  in  England,  and  which,  not  being  needed  for  the  pay- 
ment of  debts,  or  the  charges  of  administration,  was  distributed  by  him  among 
the  several  persons  interested  in  the  estate  ;  but  he  retained  the  share  of  said 
distributee,  on  account  of  said  cotton  transaction.  Thereupon,  said  distribu- 
tee filed  a  bill  in  equity  against  the  Alabama  administrator,  not  making  the 
other  distributees  parties,  and  obtained  a  decree  for  his  distributive  share  of 
said  fund,  which  decree  was  affirmed  by  this  court  on  appeal.  The  other  dis- 
tributees afterwards  filed  the  bill  in  this  case,  to  restrain  the  execution  of  that 
decree,  and  to  remove  the  administration  and  settlement  of  the  estate  into 
equity;  alleging  that  the  complainant  in  said  decree  was  insolvent,  that  the 
amount  of  that  decree  was  greater  than  his  entire  distributive  share  of  the 
estate,  after  deducting  the  amount  paid  on  his  account  by  the  New  York  admin- 
istrators, and  that  all  the  assets  received  by  the  New  York  administrators  had 
been  expended  in  the  regular  course  of  administration,  though  their  adminis- 
tration was  not  finally  settled.  Held,  that  the  bill  was  not  wanting  in  equity — 
that  the  complainants  were  entitled  to  have  the  execution  of  the  decree  sus- 
pended until  the  final  settlement  of  the  estate,  and  were  not  concluded  by  the 
former  decree. 

Appeal  from  the  Chancery  Court  of  Russell. 

Heard  before  the  Hon.  N.  S.  Graham. 

The  bill  in  this  case  was  filed  on  the  19th  October,  1875, 
by  Orville  Phillips  and  others,  residents  of  New  York,  Ohio, 
and  Kansas,  and  distributees  of  the  estate  of  James  Wright, 
deceased,  against  W.  H.  Chambers,  as  the  administrator  of 
said  decedent,  William  H.  Wright,  James  Wright,  and  James 
W.  Phillips  ;  the  three  persons  last  named  being  also  distrib- 
utees of  said  estate.  It  sought  to  remove  the  administra- 
tion and  settlement  of  said  estate  from  the  Probate  Court  of 
Chambers  county,  which  had  granted  the  letters  of  adminis- 
tration to  Chambers,  into  the  said  Chancery  Court,  and  to 
enjoin  the  execution  of  a  decree,  rendered  by  said  Chancery 
Court,  in  favor  of  said  James  Wright,  one  of  the  defendants, 
against  said  Chambers  as  administrator;  which  decree  was 
affirmed  by  this  court  on  appeal,  at  its  June  term,  1875,  as 
shown  by  the  report  of  the  case,  Chambers  v.  Wright,  52  Ala. 
Ml  52.     The  material  facts  of  the  case  were  thus  stated  by 

Manning,  J. — "James*  Wright,  senior,  of  Russell  county, 
Alabama,  died  intestate,  in  1864,  during  the  late  war,  leaving 
a  large  estate  in  land,  slaves,  cotton  (more  than  six  hundred 
bales),  and  money  in  the  hands  of  English  factors.  This 
money  amounted  to  over  $100,000,  and  is  called  in  this  cause 
the  •  Liverpool  fund.'     He  left  surviving  him  between  twelve 

YQL.   LVt. 


1876.]  OF  ALABAMA.  71 

[Wright  v.  Phillips  et  al.] 

and  twenty  collateral  relations,  none  nearer  than  nephews 
and  nieces,  entitled  by  law  as  heirs  and  distributees  to  his 
estate.  He  left  also  surviving  him  a  natural  son,  who,  to- 
gether with  appellant,  James  Wright,  Jr.,  one  of  the  nephews, 
lived  with  intestate  several  years  before  and  at  the  time  of 
his  death ;  and  the  two  seem  to  have  regarded  themselves  as 
destined  and  entitled  to  succeed  at  his  death  to  his  property. 
All  the  other  persons,  next  of  kin  as  aforesaid,  resided  in 
New  York,  Ohio,  and  other  northern  and  north-western  States. 
War  was  flagrant  when  intestate  died,  and  his  natural  son 
and  James  Wright,  Jr.,  remained  on  the  premises  of  the 
deceased,  kept  possession  of  the  property  there  of  his  estate 
as  owners  of  it,  and  having  divided  the  six  hundred  and  odd 
bales  of  cotton  between  them,  severally  disposed  of  the  lots 
thus  taken  by  them,  respectively,  so  that  a  short  time  after 
the  war  ceased,  in  1865,  they  were  shipped  to  and  arrived  in 
New  York  for  market.  Of  the  cotton  thus  taken  by  appel- 
lant, James  Wright,  Jr.,  one  McAllister  shipped  304  bales  to 
New  York,  under  an  agreement  with  Wright,  by  which  he 
was  to  have  a  share  of  the  proceeds.  This  cotton,  however, 
was  claimed  in  that  city  by  James  W.  Phillips  and  Wm.  H. 
Wright,  who  had  become  administrators  of  the  intestate's 
estate  in  New  York,  and  were  his  nephews ;  and  after  suit 
brought,  and  conferences  between  the  parties,  and  counsel 
taken  of  lawyers,  the  cotton  was  delivered  up  to  them  as 
administrators,  upon  their  paying  to  McAllister,  on  account 
of  appellant  James  Wright,  $6,000,  and  $750  to  some  other 
persons,  on  account  of  the  cotton,  and  $100  fee  to  an  attor- 
ney of  whom  he  had  taken  counsel.  Concerning  these  pay- 
ments James  Wright  signed  an  instrument,  dated  Septem- 
ber 1st,  1865,  requesting  the  administrator  to  settle  with 
McAllister  (in  the  language  of  the  writing)  '  his  claim  against 
me  for  damages  in  consequence  of  my  failure  to  make  the 
title  of  three  hundred  and  twenty-three  bales  of  cotton  sold 
by  me  to  him.  I  leave  you  to  make  the  best  terms  you  can 
with  him,  and  charge  to  me  in  your  administration  account 
the  amount  allowed  or  paid  in  the  settlement.'  The  admin- 
istrators thus  got  three  hundred  and  four  bales  of  cotton  of 
James  Wright,  and  with  his  assistance  got  three  hundred 
and  odd  bales  more  of  the  natural  son,  upon  a  compromise 
with  him ;  all  of  which  they  received  and  sold  as  property 
of  the  estate.  They  also  took  possession  of  the  property  in 
Alabama,  and  undertook  to  carry  on  the  plantation  business 
there,  continuing  to  do  so  nearly  two  years. 

"In  March,  1867,  John  Gill  Shorter,  now  deceased,  and 
defendant  Chambers,  became  administrators  in  Alabama  of 
the  estate  of  James  Wright,  deceased,  and  took  possession 
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as  such  of  the  property  in  this  State.  They  also,  some  time 
afterwards,  obtained  the  'Liverpool  fund'  from  England, 
the  net  amount  of  which  they  promptly  divided  among  the 
several  distributees,  each  receiving  his  portion,  except  appel- 
lant James  Wright ;  his  share  ($6,830  50-100)  being  retained 
'  to  meet  his  deficiency,  in  whole  or  in  part,  growing  out  of 
the  cotton  transactions.'  In  1874,  administrator  Shorter 
being  dead,  James  Wright,  Jr.,  sued  Chambers,  the  surviv- 
ing administrator,  in  the  Chancery  Court  of  Eussell  county, 
and  obtained  a  decree  of  that  court  for  his  (Wright's)  share 
of  the  Liverpool  fund,  amounting  then,  August  14th,  1874, 
with  interest,  to  $10,185  02-100,  which  decree  was  affirmed  in 
this  court. — See  52  Ala.  445.  The  bill  in  the  cause  now 
before  us  was  filed  to  prevent  execution  of  that  decree,  a 
decree  of  the  same  court  in  which  this  suit  was  brought,  and 
to  have  the  administration  removed  from  the  Probate  Court 
into  the  Chancery  Court  of  Eussell  county,  and  there  con- 
tinued, and  distribution  of  the  estate  made. 

"  The  complainants  below  in  the  present  cause  were  Or- 
ville  Phillips,  and  other  heirs-at-law  and  distributees  of  the 
deceased,  James  Wright ;  and  the  bill  was  filed  against  James 
Wright,  Jr.,  Chambers,  administrator  in  Alabama,  and  James 
W.  Phillips  and  William  H.  Wright,  heirs-at-law  and  dis- 
tributees, who  are  also,  according  to  allegations  in  the  bill, 
the  administrators  of  the  estate  in  New  York,  but  are  not 
here  sued  as  such.  All  the  heirs  and  distributees  are  parties 
to  the  cause,  and  are  alleged  to  be  of  full  age.  The  bill,  in 
addition  to  the  premises,  avers  that  appellant  James  Wright 
is  insolvent ;  that  the  estate  received  by  the  administrators 
in  New  York  was  all  expended,  as  an  account  exhibited  with, 
the  bill  shows,  in  paying  debts  of  the  deceased,  and  in  car- 
rying on  his  plantation  in  Alabama,  under  the  direction  of 
the  New  York  administrators,  by  authority  of  nearly  all  of 
the  heirs  and  distributees,  until  the  appointment  of  admin- 
istrators in  Alabama ;  that  said  James  Wright's  distributive 
share  of  the  entire  estate  of  the  deceased  will  not  be  equiva- 
lent to  the  sum  paid  out  for  him,  at  his  request  as  aforesaid, 
by  the  New  York  administrators  ;  and  that  upon  a  full  and 
fair  settlement  of  the  estate,  nothing  would  be  due  from  it 
to  him  upon  the  decree  against  Chambers,  whose  conduct  in 
refusing  to  pay  any  sum  to  James  Wright  they  all  approve. 

"Upon  this  bill,  an  injunction  was  ordered  by  the  chan- 
cellor, and  issued  by  the  register,  to  restrain  James  Wright,  Jr., 
from  enforcing  the  execution  of  the  decree  against  Chambers. 
In  his  answer,  James  Wright,  Jr.,  among  other  things,  insists : 
that  the  writing  referred  to,  and  signed  by  him,  was  pro- 
cured upon  an  agreement  between  him  and  the  New  York 
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administrators,  by  which  he  was  to  be  charged  with  only 
one-half  of  the  sum  that  should  be  paid  to  McAllister,  and 
they  were  to  pay  the  other  half  (of  which  mention  is  made 
in  the  bill  also) ;  that  this  was  expressly  agreed  to  by  them, 
and  they  assured  him  that  the  writing  should  be  so  under- 
stood and  executed  ;  that  one  reason  for  making  this  agree- 
ment was  his  promise  that  he  would,  as  he  did,  render  them 
assistance  in  making  a  settlement  with  intestate's  natural 
son,  who  had  taken  possession  of  one-half  of  the  cotton ; 
that  the  half  of  the  sum  aforesaid  with  which  he  was  to  be 
charged,  was  to  be  charged,  not  against  his  distributive  share 
of  the  estate  generally,  but  against  his  share  of  the  portion 
in  their  hands  in  New  York  to  be  administered,  which  share 
would  be  more  than  sufficient  to  discharge  the  sum  with 
which  he  was  to  be  charged  as  aforesaid ;  that  their  admin- 
istration had  not  been  settled  in  New  York ;  and  that  the 
account  thereof  filed  as  an  exhibit  to  the  bill  is  not  correct ; 
though  in  what  respect  it  is  not,  he  does  not  say.  With  the 
answer  a  demurrer  was  also  filed. 

"  The  case  is  here  on  appeal  from  an  order  of  the  chancel- 
lor, refusing  to  dissolve  the  injunction  for  want  of  equity  in 
the  bill,  or  upon  the  denials  and  averments  in  the  answer ; 
and  his  decree  is  now  assigned  as  error." 

Thos.  H.  Watts,  and  Henry  K.  Shorter,  for  the  appel- 
lant.— 1.  The  bill  is  wanting  in  equity,  because  the  com- 
plainants show  no  right  in  themselves  to  maintain  the  suit. 
They  allege  no  fraud  on  the  part  of  the  Alabama  adminis- 
trator, nor  any  fraudulent  collusion  between  him  and  James 
Wright,  nor  any  collusion  between  either  or  both  of  them 
and  the  New  York  administrators ;  nor  is  any  refusal  to  sue, 
or  other  misconduct,  charged  against  the  Alabama  adminis- 
trator. There  is  no  allegation  of  the  discovery  of  any  new 
fact,  since  the  decision  of  the  case  between  James  Wright 
and  the  Alabama  administrator.  If  the  administrator  can 
not  maintain  the  suit,  no  reason  is  shown  for  allowing  the 
distributees  to  maintain  it.  The  universal  rule  at  law,  and 
the  general  rule  in  equity  (always  applicable  in  the  absence 
of  special  circumstances),  is,  that  the  personal  representa- 
tive has  the  exclusive  right  as  to  all  the  personal  assets  of 
the  estate. — Kelly  v.  Kelly,  9  Ala.  912  ;  Miller  v.  Eatrnan,  11 
Ala.  609 ;  Phillips  v.  McGreio,  13  Ala.  255  ;  Vanderver  v.  Al- 
ston, 16  Ala.  494  ;  Beattie  v.  Abercrombie,  18  Ala.  9  ;  Mahorner 
v.  Harrison,  14  Ala.  829 ;  Vaughn  v.  Northrup,  15  Peters,  1 ; 
Kane  v.  Paul,  14  Peters,  33 ;  1  Wms.  Ex.  508-9,  556,  and 
notes. 

2.  The  three  hundred  bales  of  cotton  converted  bv  James 
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Wright  were  in  Alabama,  and  the  domestic  administrator 
only  could  maintain  any  action  on  account  of  it.  His  title 
was  exclusive. — Authorities  above  cited.  The  contract  be- 
tween James  Wright  and  the  New  York  administrators,  as  to 
this  cotton,  was  void,  and  no  right  of  action  can  grow  out  of 
it.  If  any  set-off,  or  recoupment,  could  be  allowed  on  account 
of  this  cotton,  it  could  only  be  allowed  in  favor  of  the  person 
who  has  the  exclusive  right  to  sue.  The  rule  in  equity  and 
at  law  is  the  same. — 2  Brickell's  Digest,  433,  §  163  ;  Pearson 
v.  Darrington,  32  Ala.  227;   Godivin  v.  MeGehee,  15  Ala. 

3.  These  matters,  however,  were  available  to  Chambers, 
the  Alabama  administrator,  in  the  former  suit  with  James 
Wright ;  and  whether  they  were  actually  litigated  or  not,  the 
decree  in  that  suit  is  conclusive  as  to  them. —  Waring  v.  Lewis, 
at  the  last  term ;  Bell  v.  T hompson,  34  Ala.  633 ;  Nelson  v. 
Pruitt,  37  Ala.  389.  If  the  administrator  is  concluded,  the 
distributees  also  are  bound  by  that  decree. 

4  The  claim  for  the  conversion  of  the  ten  bales  of  cotton 
in  1865,  even  if  unliquidated  damages  for  a  tort  are  available 
as  a  set-off  in  equity,  is  barred  by  the  statute  of  limitations ; 
and  the  benefit  of  the  statute  can  be  claimed  on  demurrer 
for  want  of  equity,  without  being  specially  pleaded.  —  Nimmo 
v.Sfeivart,2lA\&.682;  Byrd  v.  McDaniel,  33  Ala.  18;  Blood- 
good  v.  Kane,  7  Johns.  Ch.  90 ;  Johnson  v.  Johnson,  5  Ala.  90. 

5.  Whenever  a  trustee  is  barred  by  the  statute  of  limita- 
tions, or  other  cause,  the  cestuis  que  trust  are  also  barred. — 2 
Brickell's  Digest,  219,  §23 ;  Waring  v.  Lewis,  at  the  last  term ; 
Brasher  v.  Wdliams,  10  Ala.  630. 

6.  The  advances  made  by  the  New  York  administrators 
can  not  be  made  the  subject  of  a  set-off  in  this  suit.  By  the 
very  terms  of  the  contract,  these  advances  were  to  be  taken 
out  of  James  Wright's  share  of  the  New  York  assets.  The 
administration  there  has  not  been  settled ;  and  until  that 
has  been  done,  it  can  not  be  known  whether  or  not  the  assets 
there  are  sufficient  for  the  purpose.  There  being  no  charge 
of  fraud  or  collusion  against  the  New  York  administrators, 
the  distributees  can  not  maintain  any  action. —  Gardner  v. 
Gannt,  19  Ala.  666,  and  authorities  above  cited.  If  this  suit 
had  been  brought  by  the  Alabama  administrator,  or  by  the 
New  Yprk  administrators,  and  the  distributees  had  been 
joined  with  them,  there  would  have  been  a  misjoinder  of 
parties. 

•  7.  The  courts  in  Alabama  have  no  jurisdiction  over  the 
administration  in  New  York,  and  have  no  power  to  compel  a 
settlement  of  that  administration ;  nor  can  the  foreign  admin- 
istrators be  made  parties  defendant  to  a  suit  here.— Scruggs 
v.  Driver,  31  Ala.  274 ;  Lyon  v.  Worthy,  18  Ala.  784 ;  Story's 

Vol.  lvi. 


1870.]  OF  ALABAMA.  75* 

[  Wright  v.  Phillips  et  al.] 

Conflict  of  Laws,  §  513.  Although  the  New  York  adminis- 
tration is  ancillary  merely,  yet  it  is  independent ;  and  until 
it  has  been  settled,  no  court  in  Alabama  can  interfere  with 
it. — Mahorner  v.  Harrison,  14  Ala.  829 ;  Bradley  v.  Broughton, 
34  Ala.  794. 

8.  The  account  for  settlement  filed  by  the  New  York  ad- 
ministrators, as  shown  by  the  exhibit  to  the  bill,  claims  a 
credit  for  the  advances  made  to  or  on  account  of  James 
Wright ;  and  it  shows  that,  on  a  legal  settlement  there,  there 
will  be  in  their  hands  assets  amounting  to  nearly  $50,000. 

9.  The  bill  can  not  be  maintained  solely  on  the  ground  of 
a  necessity  for  removing  the  administration  and  settlement 
of  the  estate  into  equity,  since  it  does  not  aver  that  proceed- 
ings for  a  settlement  have  not  been  commenced  in  the  Pro- 
bate Court. —  Overall  v.  Reel,  39  Ala.  138 ;  Chambers  v.  Wright, 
52  Ala.  445 ;  McNeill,  v.  McNeill,  36  Ala.  109.  When  the 
equity  of  a  bill  rests  on  the  existence  of  a  particular  fact, 
though  of  a  negative  character,  that  fact  must  be  distinctly 
alleged. — Carroll  v.  Malone,  28  Ala.  521 ;  Brickell's  Digest, 
702,  §  907. 

10.  If  the  bill  makes  out  a  case  for  equitable  relief,  it  is 
destroyed  by  the  denials  of  the  answer,  as  to  the  circum- 
stances under  which  the  agreement  was  made,  and  the  con- 
struction and  meaning  of  it. 

D.  Clopton,  contra. — 1.  The  Chancery  Court  retains  its 
original  jurisdiction  over  the  subject  of  administrations,  and 
its  powers  may  be  invoked  by  the  distributees,  at  any  time 
before  the  concurrent  jurisdiction  of  the  Probate  Court  has 
attached,  without  the  assignment  of  any  special  reason. — Mc- 
Neill v.  McNeill,  36  Ala.  109-15;  Stewart  v.  Stewart,  31  Ala. 
207-13. 

2.  But  the  bill  shows  special  reasons  for  the  interposition 
of  a  court  of  equity.  The  fundamental  idea  of  the  bill,  and 
the  theory  on  which  its  equity  rests,  is,  that  the  estate  of  a 
deceased  person,  though  situated  in  different  jurisdictions,  is 
a  unit — one  estate,  entire  and  indivisible.  The  authorities 
clearly  establish,  that  the  administration  of  the  domicile  is 
the  primary  administration,  and  all  others  are  subsidiary ; 
that  the  primary  administrator  is  accountable  to  the  court 
by  which  he  was  appointed,  not  only  for  assets  received 
within  its  jurisdiction,  but  also  for  assets  received  by  him 
in  another  country  ;  that  his  title  to  the  personal  property, 
wherever  situated,  is  perfect,  subject  to  the  rights  of  credit- 
ors and  distributees,  though,  where  there  is  an  ancillary  ad- 
ministrator, the  primary  administrator  is  not  entitled  to  the 
possession  until  the  property  is  transmitted,  either  by  the 
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ancillary  administrator,  or  by  the  court  having  jurisdiction 
thereof ;  and  that  for  the  purposes  of  distribution,  and  so 
far  as  the  rights  of  distributees  are  concerned,  the  estate  is 
entire  and  indivisible,  and  is  to  be  accounted  for  and  finally 
administered  by  the  law  of  the  domicile. — Dawes  v.  Boyleston, 
9  Mass.  337-54;  Wilkins  v.  EM,  9  Wallace,  740;  Parsons  v. 
Lyman,  20  N.  Y.  103  ;  Jemison  v.  Hay  good,  10  Pick.  77 ;  Har- 
vey v.  Richards,  1  Mason,  380 ;  Stevens  v.  Gaylord,  11  Mass. 
256 ;  Childress  v.  Bennett,  10  Ala.  751. 

3.  The  logical  sequence  from  the  foregoing  propositions  is, 
that  the  agreement  between  James  Wright  and  the  New  York 
administrators  was,  in  legal  effect,  an  agreement  between 
him  and  the  estate — an  agreement  that  the  amounts  paid 
for  him  were  to  be  charged  against  his  distributive  share  in 
the  estate ;  and,  indeed,  there  can  be  no  pretense  that  they 
were  to  be  charged  on  any  other  account  than  his  distribu- 
tive share.  Now,  his  distributive  share  is  one-fifteenth  part 
of  the  estate ;  and  he  is  not  entitled  to  receive  more  than 
this,  whether  he  receives  it  at  all  in  New  York,  or  all  in  Ala- 
bama, or  part  in  each.  Under  the  agreement  with  the  New 
York  administrators,  he  has  already  received  more  than  six 
thousand  dollars ;  and  the  aim  and  object  of  this  suit  is  to 
make  him  account  for  this  on  the  final  settlement  of  the  es- 
tate. If  the  New  York  administrators,  instead  of  paying  out 
this  money,  had  retained  it,  and  the  New  York  court  had 
remitted  it  here  for  distribution,  there  could  be  no  doubt  as 
to  its  final  disposition ;  and  it  is  equally  the  duty  of  the  court 
here,  on  the  final  distribution,  to  take  into  consideration 
what  has  been  done  in  both  administrations. 

4.  The  cotton  having  been  wrongfully  removed  to  New 
York,  and  there  being  no  administrator  in  Alabama,  the 
New  York  administrators  had  a  right,  and  it  was  their  duty, 
to  prevent  its  destruction,  and  preserve  it  for  tho  estate. — 
Robinson  v.  Robinson,  11  Ala.  943  ;  Miller  v.  Jones,  26  Ala.  247. 
A  court  of  equity,  at  the  instance  of  any  proper  party,  would 
have  done  what  they  did.  Besides,  the  appellant  was  the 
person  who  had  the  cotton  wrongfully  carried  off ;  he  was  a 
party  to  the  compromise  and  settlement ;  he  made  the  agree- 
ment with  the  New  York  administrators,  and  received  the 
benefits  of  it ;  he  is  therefore  estopped  from  denying  their 
right,  and  can  not  be  heard  to  take  advantage  of  his  own 
wrong.  The  complainants  might  have  objected  to  it;  but 
they  elect  to  ratify  what  was  done,  and  only  ask  to  have  the 
benefit  of  it.  When  the  New  York  administrators  received 
the  cotton,  the\  became  trustees  in  respect  to  it ;  and  they 
disposed  of  it  with  the  concurrence  of  the  appellant,  one  of 
the  cestuis  que  tritst.     This  disposition  was  either  legal  or  un- 
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authorized  ;  if  legal,  the  agreement  as  to  the  use  of  a  part  of 
the  proceeds  enures  to  the  benefit  of  the  other  cestuis  que 
trust ;  if  unauthorized,  the  appellant  became  a  trustee  in  in- 
vitum  for  them,  at  least  as  to  that  portion  which  was  used 
for  his  benefit. 

5.  The  complainants  are  not  concluded  by  the  decree  in 
favor  of  James  Wright  against  Chambers ;  for  they  were 
neither  parties  nor  privies  to  that  suit,  though  this  court 
said  that  they  ought  to  have  been  made  parties,  A  decree 
does  not  prejudice  the  rights  of  those  who  ought  to  have 
been,  but  were  not  made  parties. — Hunt  &  Froivner  v.  Acre 
dc  Johnson,  28  Ala.  580.  Nor  is  that  decree  conclusive  against 
Chambers,  as  to  the  matters  now  in  controversy ;  for  they 
were  not  actually  determined  in  that  suit,  and,  as  this  court 
then  decided,  were  not  within  the  issues. — Hutchinson  v.  Bear- 
ing, 20 Ala.  798 ;  Rakes  Adm'r  v.  Pope,  7  Ala.  161 ;  Chamber- 
lain  v.  Gaillard,  26  Ala.  504.  That  the  distributees  who  are 
the  complainants  in  this  suit  are  not  concluded  by  the  de- 
cree in  the  former  suit  between  Chambers  and  the  appellant, 
to  which  they  were  not  parties,  see  McClernard  v.  liidgivay, 
12  Ala.  482;  McGuire  v.  Shelby,  20  Ala.  456;  Rogers  v.  Gran- 
nis  &  Co.,  20  Ala.  247 ;  Bond's  Heirs  v.  Smith,  2  Ala.  662 ; 
Givynn  v.  Hamilton,  29  Ala.  233;  Hopper  v.  Steele,  18  Ala.  828; 
Lawson  v.  Lay,  24  Ala.  184 ;  Williams  v.  Gibbes,  17  Howard, 
239. 

MANNING,  J.— A  main  object  of  the  bill  in  this  cause  is, 
to  restrain  by  injunction  the  execution  of  a  decree  of  a  court 
of  chancery.  Is  this  allowable,  according  to  the  practice  of 
that  court  ?  High,  in  his  work  on  Injunctions  (§161),  says  : 
"  It  may  be  stated,  as  a  general  rule,  that  equity  will  not  en- 
join its  own  proceedings,  and  that  a  decree  of  a  court  of 
equity  will  not  be  restrained.  The  rule  is  based  on  the  ob- 
vious reason,  that,  by  enjoining  its  own  decrees,  the  court 
would  thereby  declare  that  to  be  improper  and  wrong,  which 
it  had  previously  declared  to  be  proper  and  right."  The  au- 
thor ought,  perhaps,  to  have  said  further :  "  The  principle 
upon  which  injunctions  are  granted,  to  stay  proceedings  in 
other  courts,  is,  that  from  their  organization  they  cannot  take 
effectual  notice  of  the  circumstances  which  render  their  pro- 
ceedings wrongful ;  but  such  is  not  the  case  of  a  court  of 
equity."  Its  decisions  are  made  in  view  of  all  the  equitable, 
as  well  as  the  legal  rights,  of  the  parties  concerned.  In 
Greenlee  v.  McDowell  (4  Ired.  Eq.  481),  referred  to  as  the  au- 
thority for  section  161  (supra),  the  court  further  say  :  "  We 
are  not  apprised  of  any  precedent  for  such  a  bill,"  and  that 
it  is  "  certainly  a  novelty."     But  they  add,  speaking  of  pro- 
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cess  issued  for  the  execution  of  a  decree  of  an  equity  court, 
a  party  grieved  thereby  "  is  not  without  redress.  The  court 
can,  and,  upon  a  proper  case  made,  supported  by  affidavits, 
will  withdraw  the  process  itself,  or  stay  an  execution  by 
granting  a  supersedeas. — 2  Madd.  375." 

In  Dyckrnan  v.  Kernochan  (2  Paige,  26),  Walworth,  Ch., 
said :  "  It  is  not  the  practice  of  this  court,  to  permit  an  in- 
junction bill  to  be  filed,  either  by  parties  or  privies  to  the 
proceedings  in  a  former  suit,  to  restrain  proceedings  un- 
der the  decree.  The  court  can  control  its  own  process, 
and  the  proceedings  of  its  own  officers,  without  an  original 
bill   being  filed   for   that  purpose."      He    said    further : — 

The  master  went  beyond  his  authority,  in  allowing  an 
injunction  to  restrain  the  defendants  from  carrying  into 
effect  a  decree  of  this  court.  If  any  order  was  proper,  the 
present  complainants  should  have  applied  by  a  petition  to  the 
chancellor."  See,  also,  Dedericlc  v.  Hoysradt  (4  Howard's 
Practice  Rep  350),  and  the  observations  of  Gaston,  J.,  in 
McReynolds  v.  Harshaw,  2  Iredell's  Eq.  196-7.  We  find 
nothing  on  the  subject  in  Story's  works  on  equity,  nor  any- 
thing opposed  to  the  foregoing  quotations,  in  any  of  the 
works  on  equity  pleading  or  practice.  In  this  State,  the 
correct  practice,  in  most  cases,  would  probably  be  that  indi- 
cated in  section  3404  of  the  Revised  Code — an  order  directing 
proceedings  to  be  suspended,  on  security  being  given. 

In  New  York,  since  the  adoption  of  its  code  under  the 
constitution  of  1846,  the  different  forms  of  action  previously 
in  use  have  been  abolished,  and  one  common  form  is  pre- 
scribed, to  be  used  in  all  civil  causes  between  parties,  with 
such  variations  only  as  the  facts  to  be  presented  require  ; 
and  it  is  made  the  duty  of  the  courts,  as  courts  of  both  law 
and  equity,  to  hear  and  determine  any  such  cause,  whether 
of  a  kind  previously  regarded  as  of  a  legal  or  equitable 
character,  according  to  the  principles  and  rules  applicable  to 
the  case  made. 

In  reference  to  these  courts,  Judge  Willard,  in  his  work  on 
Equity  Jurisprudence  (350-1),  remarks:  "As  an  injunction, 
to  restrain  proceedings  at  law,  is  directed  only  to  the  parties, 
and  assumes  no  superiority  over  the  court  in  which  the  ac- 
tion is  pending,  but  is  granted  solely  on  the  ground  that 
some  equitable  circumstances  exist,  which  render  the  prose- 
cution at  law  against  conscience,  there  is  no  reason  why  an 
injunction  should  not  be  granted  by  the  court  in  which  the 
action  is  pending,  if  the  court  has  jurisdiction  both  at  law 
and  in  equity."  These  observations  of  Judge  Willard,  which 
relate  to  actions  at  law  only,  and  while  they  are  pending,  do 
not  reach  the  question  in  hand.     But  they  suggest  a  good 
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reason  why,  in  some  instances,  perhaps,  a  chancellor  should 
not,  from  a  too  sensitive  idea  of  unfitness,  refuse  to  perpetu- 
ally enjoin  a  party  from  carrying  into  effect  a  decree  he  had 
rendered  in  favor  of  such  party. 

A  court  of  equity,  upon  its  being  properly  shown  that  it 
had,  by  fraud  or  imposition,  been  led  into  making  an  unjust 
decree,  would  not  hesitate  to  annul  it.  See  Manaton  v. 
Molesivorth,  1  Eden,  18  ;  Kennedy  v.  Daly,  1  Sch.  &  Lefroy, 
355 ;  Gijford  v.  Hort,  lb.  399.  And  if  the  same  effect  can 
be  produced  by  perpetually  enjoining  the  execution  of  a  de- 
cree, it  may  sometimes  be  allowable  for  the  court  which  ren- 
dered it  to  do  so.  Questions  of  this  sort  are  most  likely  to 
arise  in  cases  upon  bills  of  review,  or  bills  in  the  nature  of 
bills  of  review.  And  we  find,  in  a  case  of  that  kind,  some 
judicious  observations  on  the  subject,  in  an  opinion  of  Mar- 
shall, J.  in  the  Court  of  Appeals  of  Kentucky ;  a  case  like 
the  one  before  us,  in  the  circumstance  that  the  decree  com- 
plained of,  in  the  Chancery  Court  that  rendered  it,  had  been 
affirmed  in  the  Court  of  Appeals.  Judge  Marshall  says  : 
"  Although,  in  strictness,  it  may  be  proper  that  the  first  de- 
cree should  be  formally  set  aside,  where  relief  inconsistent 
with  it  is  to  be  granted,  it  must  still  be  within  the  power  of 
the  court  to  determine,  according  to  the  nature  of  the  case, 
and  the  attitude  of  the  parties,  whether  the  ultimate  relief 
to  which  the  party  may  be  entitled  shall  be  granted  on  the 
bill  of  review,  or  in  the  original  suit,  by  reversing  the  former 
decree,  and  making  a  new  one.  *  *  *  A  perpetual  in- 
junction, against  a  decree  for  money,  is  equivalent  to  a  re- 
versal of  the  first  decree,  and  a  dismissal  of  the  bill  on 
which  it  is  founded ;  or,  if  the  money  has  been  paid,  a  direct 
decree  for  its  repayment  is  equivalent  to  a  reversal  of  the 
original  demand,  and  a  decree  in  that  suit  for  a  restoration 
of  the  money." — Basye  v.  Beard's  Ex'rs,  12  B.  Monr.  587-8. 
Indeed,  a  perpetual  injunction  against  the  execution  of  a  de- 
cree, if  the  defendant  in  it  is  entitled  to  relief,  might  be  a 
better  practice,  in  a  case  like  the  present,  than  the  reversal, 
or  setting  aside  by  an  inferior  court,  of  a  decree  which  had 
been  affirmed  by,  and  so  had  become  the  judgment  of  an  ap- 
pellate court.  If  one  or  the  other  of  the  two  orders  had  to 
be  made,  it  would  appear  less  unseemly  and  irregular,  in  the 
lower  court,  to  render  its  decree  in  the  new  suit,  than  to  set 
aside  the  affirmed  decree  in  the  original  cause.  Injunctions 
are  granted,  though  the  practice  was  hesitatingly  adopted  in 
England,  in  interpleader  cases,  to  restrain  a  claimant  of  the 
fund  in  dispute  from  prosecuting  a  pending  suit  in  equity,  as 
well  as  an  action  at  law. — Crawford  v.  Fisher,  10  Sim.  479 ; 
Warington  v.    Wheaistone,   Jac.  202 ;   Prudential  Ass.  Co.  v. 
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Thomas,  Law  E.  3  Ch.  App.  74.     And  see   The  Erie  Railivay 
Co.  v.  Ramsey,  45  N.  Y.  637. 

2.  But  the  bill,  in  the  present  cause,  is  not  a  bill  of  re- 
view, nor  a  bill  in  the  nature  of  a  bill  of  review.  Nor  is  it  a 
bill  to  impeach  a  decree  for  fraud  in  the  procuring  of  it.  It 
does  not  propose  to  bring  up  the  original  case  for  revision, 
nor  to  have  the  decree  in  it  set  aside  or  altered.  Its  chief 
object  is,  rather,  to  prevent  the  execution  of  the  decree,  for 
matters  outside  of,  though  related  to  the  case  in  which  it  was 
rendered  ;  and  this,  at  the  instance  of  persons  who  were  not 
parties  to  that  suit.  Ordinarily,  the  proper  mode  of  effecting 
that  object  would  be  by  obtaining  from  the  court,  or  chan- 
cellor, a  restraining  order,  or  an  order  to  suspend  proceed- 
ings, upon  proper  and  sufficient  security  therefor  being  given. 
It  would  lead  to  very  embarrassing  mischiefs,  if  a  circuit  or 
city  judge,  or  chancellor  of  another  division,  each  of  whom 
has  full  power  to  issue  preliminary  injunctions  generally, 
could  be  allowed  to  interfere  by  that  writ,  and  arrest  the  ex- 
ecution of  a  decree  rendered  by  the  chancellor  of  a  different 
division,  in  his  own  court,  after  thorough  consideration  ;  and 
the  only  means  of  preventing  such  consequences  is  by  a 
strict  adherence  to  the  established  practice,  according  to 
which  a  court  of  equity  keeps  control  over  all  process  from 
itself,  and  rejects  the  instrumentality  of  a  writ  of  injunction 
to  stay  execution  of  a  decree  in  chancery. 

3.  But,  as  in  the  present  instance,  there  was  connected  with 
the  main  object  the  further  one,  necessary  thereto,  of  bring- 
ing other  parties,  defendants  as  well  as  plaintiffs,  before  the 
court ;  and  also,  that  of  having  the  administration  of  the 
estate  out  of  which  the  questions  in  this  case  arise,  trans- 
ferred from  the  Probate  Court  of  Eussell  county,  into  the 
Chancery  Court,  and  for  these  purposes  a  bill  was  necessary, 
we  proceed  to  a  consideration  of  the  cause  on  its  merits. 

The  decree  of  James  Wright,  Jun.,  against  Chambers,  the 
administrator  in  Alabama,  which  the  present  bill  seeks  to 
have  enjoined,  was  obtained  in  a  suit  brought  by  Wright,  in 
1874,  for  his  share  of  certain  money  of  the  estate  of  James 
Wright,  deceased,  known  as  the  "  Liverpool  fund,"  which, 
not  being  needed  for  administration,  was  set  apart,  when  re- 
ceived by  the  Alabama  administrators,  several  years  before, 
for  division  among  all  the  distributees.  The  bill  before  us 
says,  that  Chambers  and  Shorter,  the  administrators  in  Ala- 
bama, "  distributed  this  fund  according  to  the  several  inter- 
ests of  the  several  distributees,  next  of  kin  of  said  James 
Wright,  and  there  fell  and  was  allotted  to  said  James  Wright, 
the  nephew,  the  sum  of  $6,830  50  ;  that  all  of  said  distribu- 
tive interests  in  said  Liverpool  fund  were  paid  over  to  the  re- 
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spective  distributees,  except  the  said  sum  of  $6,830  50,  allotted 
to  said  James  Wright ;  that  this  sum  was  not  paid  to  him, 
but  was  withheld  by  the  Alabama  administrators,  and  placed 
to  the  credit  of  the  said  James  Wright,  to  meet  his  defi- 
ciency, in  whole  or  in  part,  growing  out  of  said  cotton  trans- 
actions." The  cotton  transactions  here  referred  to  were  had 
in  1865,  not  with  Chambers  or  Shorter,  but  with  other  ad- 
ministrators in  New  York,  where  a  large  part  of  the  estate 
of  the  intestate  was  received  and  administered  by  them. 

3.  We  are  not  inclined  to  have  the  decision  of  this  court, 
affirming  that  of  the  chancellor,  in  Chambers  v.  Wright  (52 
Ala.  445),  regarded  as  an  authoritative  precedent  in  all  simi- 
lar cases.  Probably,  very  few  will  arise,  having  all  the  pe- 
culiar features  by  which  that  was  distinguished.  The  sepa- 
ration of  the  Liverpool  fund,  in  its  entirety,  for  distribution, 
as  a  part  of  the  estate  not  needed  for  administration  other- 
wise, and  the  division  of  it  into  aliquot  shares  of  ascertained 
amounts,  and  the  allotment  of  these  to  the  several  distribu- 
tees, respectively,  and  the  payment  to  all  of  them  except  to 
James  Wright,  jun.,  made  his  position  not  much  unlike  that 
of  a  legatee  of  a  specific  sum  of  money,  who  is  also  made  by 
the  testator  one  of  the  several  residuary  legatees.  Such  a 
legatee  would  be  entitled  to  maintain  his  separate  suit,  not 
for  his  share  as  residuary  legatee,  but  for  the  particular  be- 
quest, against  the  executor  alone  ;  because,  "  in  ordinary 
cases,  the  executor  represents  the  whole  estate,  and  no  lega- 
tee need  be  made  a  party  with  him." — Court  v.  Jeffrey,  1 
Sim.  &  Stu.  105-6 ;  Attorney  General  v.  Ryder,  2  Chan.  Ca. 
178  ;  West  v.  Randall,  2  Mason,  192  ;  Pritchard  v.  Hicks,  1 
Paige,  273 ;  Brown  v.  Ricketts,  3  Johns.  Ch.  R.  555 ;  Story's 
Eq.  PI.  §  203.  See,  also,  Smith  v.  West,  3  Madd.  10.  How 
far  the  principle  recognized  in  these  case  would  be  applica- 
ble to  that  of  James  Wright  against  Chambers,  we  need  not 
pause  to  consider.  The  question  is  not,  whether  the  decree 
in  it  was  or  was  not  conclusive  between  the  parties  to  it,  but 
whether  the  present  complainants,  who  were  not  parties 
thereto,  and  who  have,  as  co-distributees  with  Wright,  an 
interest  in  common  with  him  in  the  estate  out  of  which  that 
decree,  if  paid,  must  be  satisfied,  are  concluded  by  it  from 
showing  that,  by  reason  of  excessive  payments  made  on  his 
account,  under  another  jurisdiction,  and  his  insolvency, 
James  Wright  ought  not  to  have  execution  of  the  decree 
here. 

4.  It  is  certainly  true,  that  the  estate  of  a  deceased  per- 
son is  substantially  but  one  estate,  wherever  the  various 
portions  of  it  may  be.  The  interests  of  distributees  in  it  are 
interests  in  it  as  a  whole,  of  which  each  is  entitled  to  his  due 

(6) 


82  SUPKEME    COUKT  [Dec.  Term, 

[Wright  v.  Phillips  et  al.  ] 

proportion,  and  none  to  more.  As  to  them,  it  is  a  common 
trust  fund,  in  the  hands  of  persons  who  severally  bear  to 
them  the  relation  of  trustees.  Hence,  if  such  an  estate  be 
composed  of  parts  that  are  situated  and  under  administra- 
tion in  different  States,  and  one  of  the  distributees  possesses 
himself  of  more  than  his  due  share  of  the  assets  in  one  of 
those  States,  and  this  be  duly  ascertained,  and  made  known 
to  the  proper  court  in  the  State  of  decedent's  domicile,  so 
that  it  may  take  cognizance  thereof,  such  court  will  endeavor 
to  effect  an  adjustment,  whereby  he  shall  be  charged  with 
the  excess  he  has  thus  received,  against  his  share  of  the 
assets  within  its  jurisdiction.  But  this  will  not  be  done, 
when  the  excess  thus  received  was  paid  to  him  on  account 
of  his  proper  share,  by  the  administrator  in  another  State, 
unless  there  be  special  circumstances  in  the  case,  creating 
an  equity  to  justify  the  court  here  in  taking  cognizance  of 
matters  transacted  by  a  foreign  administrator.  For,  although 
there  is  unity  of  the  estate  thus  separated,  there  is  not  unity 
of  administration  also.  Each  administration  must  be  settled 
in  the  State  in  which  it  was  granted,  and  not  elsewhere.  The 
administrator  abroad  is  not  the  mere  agent  of  him  of  the 
domicile.  The  former,  as  well  as  the  latter,  collects  and  re- 
ceives the  assets  in  his  capacity  of  administrator  generally  ; 
and  so  far  as  they  may  be  wanted  for  the  payment  of  the 
debts  and  legacies,  "  he  holds  them  in  trust  for  the  creditors 
and  legatees  ;  and  as  to  the  residuum,  he  holds  it  in  trust  for 
the  next  of  kin" — (Fretioell  v.  McLemore,  52  Ala.  134 ;  Har- 
vey v.  Richards,  1  Mason,  381) ;  and  although,  as  in  Childress 
v.  Bennett,  10  Ala.  751,  if  there  are  no  debts  or  legacies  re- 
maining unpaid,  no  creditors,  legatees,  or  next  of  kin,  in  the 
State  other  than  that  of  decedent's  domicile,  and  there  are 
creditors,  without  the  means  of  paying  them,  in  the  State  of 
the  domicile,  a  court  of  the  former  State  will,  in  a  spirit  of 
comity,  order  the  administrator  there  to  deliver  the  assets 
left  in  his  hands  to  the  home  administrator  ;  yet,  this  "  is  a 
matter,  not  of  jurisdiction,  but  of  judicial  discretion." — Fret- 
well  v.  McLemore,  and  Harvey  v.  Richards,  supra ;  Parsons 
v.  Lyman,  20  N.  Y.  103 ;  Carmichael  v.  Ray,  5  Ired.  Eq.  365 ; 
Whart.  ConfL  of  Laws,  §§  625,  629,  634-5-6.  Hence,  the  ad- 
ministrations in  different  States  may  be  quite  independent  of 
one  another,  especially  when,  as  in  the  present  instance,  the 
distributees  do  not  reside  in  that  of  the  domicile  of  the  de- 
ceased, but  in  another,  where  a  portion  of  his  estate  was  sit- 
uated, and  is  under  administration,  or  in  other  States  con- 
venient of  access  thereto.  Not  only  may  such  separate 
administrations  be  independent  of  each  other,  but,  where 
there  is  no  insolvency,  and  no  will  with  provisions  that  might 
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operate  contrarily,  they  should  be  kept  so,  and  be  severally 
settled,  as  completely  as  if  they  concerned  different  estates, 
instead  of  different  portions  of  the  same  estate.  For,  when, 
upon  such  separate  settlements,  the  residue  of  assets  in  each 
administrator's  hands  is  divided  equally  among  all  the  next 
of  kin,  according  to  their  respective  rights,  then  the  entire 
estate  is  so  divided  among  them.  Each  gets  his  due  share 
of  the  whole,  by  getting  his  due  share  of  the  several  parts. 
One  administration,  moreover,  is,  then,  not  complicated 
with,  or  its  settlement  delayed  by  the  proceedings  in  an- 
other ;  and  excuses  for  deferring  settlements  for  that  reason 
are  not  afforded  to  reluctant  administrators,  or  influential  or 
favored  distributees.  The  next  of  kin  have  it,  also,  more 
completely  in  their  power  to  require,  as  they  ought,  each  of 
the  separate  administrators  to  perform  faithfully  his  par- 
ticular duties,  and  to  hold  him  responsible  himself  for  his 
mismanagement,  instead  of  embarrassing  another  adminis- 
tration by  seeking  to  have  his  errors  corrected  through  liti- 
gation introduced  into  it.  This,  we  say,  ought  not  to  be 
allowed,  except  in  cases  where  peculiar  circumstances  cre- 
ate a  special  equity. 

5.  The  complainants  in  the  present  cause  do  allege  special 
circumstances,  as  creating  such  an  equity.  James  Wright, 
the  intestate,  died  during  the  late  war.  His  nephew,  James 
Wright,  and  a  natural  son  of  decedent,  who  were  living  with 
him  at  the  time  of  his  death,  assumed  ownership  of  the 
whole  of  his  estate  in  Alabama,  and  divided  the  large 
amount  of  cotton,  over  600  bales,  between  themselves.  Ap- 
pellant James  Wright,  one  of  numerous  distributees,  en- 
titled as  such  to  only  one-fifteenth  part  of  the  residue  upon 
division  of  the  estate,  thus  took  to  himself  over  300  bales, 
one-half  of  this  valuable  lot  of  cotton  ;  and  having  disposed 
of  them  as  his,  they  were  sent  to  New  York,  in  1865,  to  be 
there  sold.  The  consequence  was,  that  the  New  York  ad- 
ministrators were  compelled  to  resort  to  legal  proceedings 
to  get  possession  of  this  cotton,  assets  of  decedent's  estate, 
from  the  persons  into  whose  hands  it  thereby  had  passed. 
One  of  these,  McAllister,  had  bought  it  from  James  Wright, 
and,  if  deprived  of  it,  would  have  a  large  claim  against  him 
for  damages.  Litigation  to  recover  the  cotton  would  cer- 
tainly be  expensive,  and  the  result  might  be  doubtful. 
Under  these  circumstances,  and  with  authority  from  nearly 
all  of  the  next  of  kin,  and  the  subsequent  approval  of  all  of 
complainants,  the  New  York  administrators,  in  order  at  the 
same  time  to  get  possession  of  the  cotton  and  to  discharge 
McAllister's  claims  against  James  Wright,  which  the  former 
threatened  to  enforce,  if  necessary,  against  the  interest  of 
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the  latter  in  the  estate  in  Alabama,  paid  to  McAllister  $6,000, 
upon  the  written  request  of  Wright  to  them  to  settle  those 
claims,  and  to  charge  him  with  the  sum  so  paid  in  their  ad- 
ministration accounts.  Would  it  not  be  highly  inequitable 
to  hold  that,  if  it  turned  out  that  the  sum  so  paid  exceeded 
his  distributive  share  of  the  estate  in  their  hands  for  di- 
vision, the  other  distributees,  and  not  he,  should  bear  the 
loss  ?  The  payment  was  made  to  enable  the  administrators 
to  get  possession  speedily,  as  it  was  important  they  should, 
of  this  very  valuable  part  of  the  assets,  and  to  relieve  him, 
as  well  as  them,  from  embarrassments  into  which  they  were 
brought  by  his  unlawful  acts. 

It  is  objected,  though,  that  he  consented  to  be  charged 
with  that  payment  only  against  his  distributive  share  of  the 
assets  that  should  be  in  their  hands.  The  effect  of  the 
writing  and  transaction  may  be  that  the  advance  should  be 
charged  against  that  fund  primarily.  It  was,  doubtless, 
then  supposed,  by  all  the  parties,  that  it  would  be  ample  to 
meet  the  expenditure.  In  fact,  the  New  York  administra- 
tors were  then  the  only  administrators  of  intestate's  estate. 
They  took  charge,  for  nearly  two  years,  of  the  property  in 
Alabama,  as  well  as  of  the  assets  in  New  York.  And  we 
cannot  doubt  that  the  true  meaning  of  the  transaction  is, 
that  if  James  Wright's  share  of  the  latter  should  prove  in- 
sufficient to  meet  the  advance  made  on  his  behalf,  then  it 
should  be  extinguished  out  of  the  share  that  might  be  com- 
ing to  him  from  the  assets  in  Alabama.  This  equity  would 
certainly  require. 

It  is  also  objected  that  the  writing,  of  which  "Exhibit  No. 
1 "  to  the  bill  is  a  copy,  does  not  set  forth  the  true  agreement 
between  the  parties;  that  according  to  this  agreement, 
Wright  was  to  be  charged  with  only  one-half  of  the  payment 
to  McAllister,  and  not  with  all  of  it.  This  is  a  question  we 
need  not  now  determine.  If  it  can  be  shown,  upon  a  proper 
presentation  of  it,  that  the  writing  was  obtained  from  appel- 
lant by  fraud,  or  that  it  did  not  and  was  not  intended  to  set 
forth  the  agreement  made,  but  rather  to  be  used  as  authority 
from  him  to  surrender  the  notes  of  McAllister  and  negotiate 
a  settlement  with  the  latter,  it  may  be  that  the  writing  will 
not  preclude  James  Wright  from  proving  what  was  the  agree- 
ment actually  made  between  him  and  the  administrators. — 
Lipincott  v.  Whitman,  S.  C.  Penn.,  Feb.  8,  1877,  4  American 
Law  Times ;  Life  Asso.  v.  Cravens,  60  Mo.  388  ;  Bruce  v.  Beck, 
43  lb.  266;  Rdlins  v.  Glaybrook,  22  Mo.  406;  1  Greenl.  on 
Ev.  §284  a.  But,  whatever  the  sum  with  which  he  is  charge- 
able may  be,  it  was  chargeable  against  his  distributive  share 
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of  the  estate  in  Alabama,  so  far  as  it  was  not  met  and  set  off 
by  his  share  of  the  assets  in  New  York. 

The  decree  in  his  favor  against  Chambers  does  not  bar 
the  distributees.  It  only  ascertains  what  was  the  amount 
of  his  portion  of  the  Liverpool  fund,  and  subjects  Chambers 
to  the  payment  of  it.  But  it  does  not  hinder  other  distri- 
butees of  the  estate,  of  which  that  sum  is  a  portion,  and  who 
were  not  parties  to  that  cause,  from  showing  that  Wright  is 
insolvent,  and  that  if  he  is  permitted  to  receive  the  amount 
of  this  decree,  he  will  obtain  money  which  belongs  to  them, 
and  which  they  can  not  afterwards  get  back  from  him, 
although  entitled  to  do  so. — Story's  Eq.  PL,  §  106. 

Whether  Wright  has  in  fact  received  more  than  his  distri- 
butive share  of  the  assets  in  New  York,  and  if  so  how  much 
more,  must  be  ascertained,  it  seems  to  me,  by  a  settlement 
of  the  administration  there.  Such  a  settlement  can  not  be 
judicially  effected  any  where  else  than  in  a  court  of  that 
State.  No  tribunal  in  Alabama  can  bring  the  New  York 
administrators,  while  they  continue  to  reside  in  New  York, 
to  a  settlement  here. — (Whart.  Confl.  of  Laws,  §  616 ;  Worthy 
v.  Lyon,  18  Ala.  784;  Colbert  v.  Daniel,  32  Ala.  314)  And  I 
do  not  perceive  how,  without  such  a  settlement,  it  can  be 
.known  whether  James  Wright  has  or  has  not  received  more 
han  he  was  entitled  to,  of  the  assets  in  their  hands. — See 
Irving  v.  DeKay,  10  Paige,  324,  and  authorities  supra.  Quod 
non  apparet,  non  est ;  et  non  apparet,  judicialiter  ante  judicium. 

That  such  a  settlement  has  not  been  made,  is  not  the  fault 
of  Chambers.  Not  being  of  kin  to  the  intestate,  he  was  not  a 
party  to  the  administration  cause  in  New  York.  Nor  had  he, 
as  administrator,  any  right  to  demand  that  he  should  be 
admitted  as  a  party  to  it ;  since  none  of  the  distributees  of 
the  estate  reside  in  Alabama,  and  the  portion  of  the  estate 
of  which  he  has  charge  is  not  insolvent.  It  was,  therefore, 
never  in  his  power  to  oppose  to  the  rendition  of  the  decree 
against  him  the  same  defense  which  complainants  make 
against  the  execution  of  it.  For,  of  course,  he  could  not  avail 
himself,  in  a  proceeding  by  a  distributee  against  him  here, 
of  a  payment  made  to  that  distributee,  by  other  persons,  in 
the  course  of  an  independent  administration  by  them,  of  a 
portion  of  the  estate  elsewhere.  That  was  a  matter  in  which 
he  had  no  part  or  concern.  It  was  for  those  who  had  an 
interest  in  it  to  bring  it  before  a  court  in  Alabama ;  as  the 
complainants  in  the  present  cause  now  have  done. 

Who  is  to  blame,  for  a  failure  to  have  a  settlement  of  the 
New  York  administration,  or  whether  any  body  is,  does  not 
appear.  It  was  in  the  power,  either  of  Wright,  or  of  the 
complainants,  to  have  required  it.     They  are  all  distributees 
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of  the  estate ;  and  he  and  several  of  them  reside  in  New  York. 
In  respect  to  that  matter,  they  stand  on  a  footing  of  equality. 
But  he,  having  brought  his  suit,  and  got  a  decree  against 
Chambers,  without  making  them  parties,  can  not,  under  the 
circumstances,  be  allowed  to  have  execution  of  it,  until  they 
have  an  opportunity  to  make  good  the  averments  in  their 
bill.  The  Court  of  Chancery  can,  if  it  see  proper,  cause  a 
suspension  of  the  proceedings,  not  only  upon  the  decree  ren- 
dered, but  in  the  present  cause  also,  to  enable  the  parties  to 
have  a  settlement  of  the  administration  in  New  York,  that 
it  may  be  ascertained  thereby  how  the  account  stands  be- 
tween Wright  and  the  estate.  Such  settlement  ought,  of 
course,  to  be  made  without  any  unnecessary  delay. 

The  claim  made  on  account  of  the  ten  bales  alleged  to 
have  been  sold  by  Wright  in  Columbus  would  not,  by  itself, 
have  been  a  reason  for  suspending  the  execution  of  the  de- 
cree. If  there  was  any  right  of  action,  or  set-off,  growing 
out  of  that  transaction,  it  existed  in  favor  of  Chambers,  as 
administrator,  long  before  the  suit  against  him  was  brought : 
and  what  might  have  been  available  to  reduce  the  amount  of 
the  decree,  before  it  was  rendered,  can  not  be  allowed  as  a 
payment  upon  it  afterwards.  If,  however,  it  had  not  been  so 
presented  as  to  have  been  decided  upon  its  merits,  in  the 
case  of  Wright  against  Chambers,  the  claim  may,  perhaps, 
be  set  up  as  a  matter  to  be  accounted  for  in  the  final  settle- 
ment and  division  of  that  part  of  the  estate,  which  is  outside 
of  the  Liverpool  fund. 

The  main  facts  of  the  case,  upon  which  the  equity  of  the 
bill  depends,  are  admitted  by  the  answer. .  The  very  general 
denial,  in  terms  unusually  vague,  of  the  correctness  of  the 
account  (set  forth  as  Exhibit  4  to  the  bill),  as  that  of  the 
New  York  administration,  without  designating  any  thing  in 
it  as  incorrect ;  and  the  allegation  in  the  answer,  setting  up 
matters  in  avoidance  of  those  charged  in  the  bill,  would  not, 
under  the  circumstances  of  this  case,  require  a  dsssolution 
of  the  injunction  upon  the  averments  in  the  answer,  if  that 
writ  had  been  properly  issued ;  but  it  was  not. 

It  is,  therefore,  considered,  ordered,  and  adjudged,  that 
the  decree  of  the  chancellor,  refusing  to  dissolve  the  injunc- 
tion in  this  cause,  be,  and  the  same  is  hereby,  modified  and 
changed,  and  that  the  injunction,  and  the  order  granting  it, 
be,  and  they  hereby  are,  discharged  and  vacated ;  and  the 
appellees  will  pay  the  costs  of  said  order  and  injunction,  and 
of  the  proceedings  thereupon.  It  is  further  ordered,  adjudged, 
and  decreed,  that  upon  the  appellees,  or  some  of  them,  enter- 
ing into  bond,  with  good  and  sufficient  sureties,  to  be  ap- 
proved by  the  chancellor  of  the  eastern  chancery  division  of 
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this  State,  within  thirty  days  from  the  rendition  of  this 
decree,  payable  to  the  appellant,  James  Wright,  in  double 
the  amount  of  the  decree  rendered  in  his  favor  against  Wil- 
liam H.  Chambers  as  administrator  of  James  Wright, 
deceased,  described  in  the  bill  in  this  cause,  conditioned  for 
the  payment  to  said  appellant  of  said  decree,  or  such  part  of 
the  amount  thereof  as  shall,  upon  the  final  decree  in  this 
cause,  be  found  to  be  due  to  him,  all  proceedings  on  said 
decree  be,  and  they  hereby  are,  suspended  and  stayed,  until 
the  final  determination  of  this  cause,  or  until  the  said  Court 
of  Chancery  of  Russell  county  shall  otherwise  direct.  It  is 
further  ordered  and  decreed,  that  appellant,  James  Wright, 
is  hereby  restrained  and  prohibited  from  commencing  or 
prosecuting  any  action  at  law  on  the  injunction  bond  hereto- 
fore executed,  by  or  on  behalf  of  appellees  in  this  cause, 
without  the  leave  of  the  Court  of  Chancery  first  had  and 
obtained.  It  is  further  ordered  and  adjudged,  that  the  costs 
of  the  appeal  in  this  cause/  in  this  court  and  in  the  court 
below,  be  paid  out  of  assets  of  the  estate  of  James  Wright, 
deceased,  by  William  H.  Chambers,  as  administrator  thereof, 
and  that  he  have  credit  for  the  same  on  the  settlement  of  his 
accounts  as  administrator. 


Mc  Williams  v.  Rodgers. 

Statutory  Beat  Action  in  Nature  of  Ejectment, 

1.  Proof  of  fraudulent  intent  in  execution  of  deed. — The  use  to  which  a  deed 
is  applied,  is  a  circumstance  to  which  the  jury  may  look,  in  determining  the 
intent  with  which  it  was  made  ;  yet  a  charge  to  tbe  jury,  asserting  that  "  the 
use  to  which  a  deed  is  applied  is  evidence  of  the  intent  with  which  it  was 
made,"  is  calculated  to  mislead  them,  if  given  without  explanation,  and  may 
therefore  be  refused. 

2.  Charge  requiring  explanation. — A  charge  asked,  which  requires  explana- 
tion or  limitation,  to  prevent  it  from  misleading  the  jury,  is  properly  refused. 

8.  Validity  of  mortgage  by  insolvent  debtor  to  preferred  creditor. — The  several 
charges  of  the  court  to  the  jury  in  this  case,  as  to  the  validity  of  a  mortgage, 
or  deed  of  trust,  executed  by  an  insolvent  debtor  to  several  preferred  creditors, 
tested  by  the  principles  declared  in  the  cases  of  Wiley,  Banks  &  Co.  v.  KnigM 
(27  Ala.  336),  and  lieynolds  v.  Welch  (47  Ala.  200),  and  held  free  from  error. 

4.  Abstract  cliarge. — An  abstract  charge  will  not  work  a  reversal  of  tbe 
judgment,  when  it  asserts  a  correct  legal  proposition,  unless  this  court  can 
perceive  that  it  probably  misled  the  jury. 

Appeal  from  the  Circuit  Court  of  Autauga. 

Tried  before  the  Hon.  James  Q.  Smith. 

This  action  was  brought  by  A.  K.  Mc  Williams  against  W. 
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L.  Rodgers,  to  recover  the  possession  of  a  tract  of  land  near 
Prattville,  containing  about  twenty-four  acres,  together  with 
damages  for  its  detention  ;  and  was  commenced  on  the  13th 
March,  1874.  The  land  had  belonged  to  Joshua  White,  and 
both  of  the  parties  claimed  under  him  ;  the  plaintiff  under  a 
sheriff's  deed,  dated  March  3, 1873 ;  and  the  defendant  under 
a  mortgage,  or  deed  of  trust,  dated  the  3d  September,  1867, 
and  a  deed  to  himself,  as  the  purchaser  at  a  sale  made  under 
it,  dated  the  28th  September,  1872.  The  sheriff's  deed  to 
the  plaintiff  was  founded  on  a  sale  under  execution,  issued 
on  a  judgment  which  M.  Spigener  had  recovered  against  said 
White  and  others,  on  the  6th  October,  1871,  for  $2,271.40 ; 
and  recited  the  payment  of  $1,500  as  its  consideration.  The 
plaintiff  proved,  that  this  judgment  was  founded  on  a  debt 
created  in  1862,  or  1863 ;  and  that  said  White  was  in  posses- 
sion of  the  land  at  the  time  of  the  levy,  and  had  been  in 
possession  for  many  years  before  that  time.  The  mortgage, 
or  deed  of  trust,  under  which  the  defendant  deduced  title, 
dated  September  3,  1867,  conveyed  the  said  tract  of  land, 
together  with  three  mules,  one  horse,  fifteen  head  of  cattle, 
and  the  grantor's  growing  crop  of  cotton,  to  C.  S.  G.  Doster, 
W.  H.  Northington,  S.  H.  Pearce,  Freeman  Miles,  and  A.  K. 
McWilliams,  and  was  conditioned  as  follows  :  "  Whereas,  the 
said  C.  S.  G.  Doster  is  security  for  me  on  two  notes,  one  for 
$112.50,  and  the  other  for  $56.25,  the  first  made  August  6, 1858, 
and  the  other  made  September  7,  1858,  signed  by  myself, 
with  the  said  C.  S.  G.  Doster  as  security,  and  payable  to 
Mills  Rogers,  on  the  1st  January,  1859 ;  and  whereas,  W.  H. 
Northington  is  my  security  on  a  note  for  $225,  dated  Octo- 
ber 2,  1858,  and  payable  to  Mills  Rogers,  on  the  1st  Jan- 
uary, 1859 ;  and  whereas,  Stephen  H.  Pearce  is  my  security 
on  a  note  to  Berry  Tatum  for  $575 ;  and  whereas,  I  am  owing 
Freeman  Miles  $500,  and  A.  K.  McWilliams  $500:  Now,  if 
the  said  notes,  or  either  of  them,  is  or  remains  unpaid  on  the 
1st  September,  1872,  I  hereby  authorize  and  empower  the 
said  C.  S.  G.  Doster,  W.  H.  Northington,  S.  H.  Pearce,  Free- 
man Miles,  and  A.  K.  McWilliams,  or  either  of  them,  or  their 
personal  representatives,  to  enter  upon  and  take  possession 
of  said  property,  and  to  sell  the  same  at  public  or  private 
sale,  as  they  or  either  of  them  may  see  proper,  and  upon 
such  terms,  and  with  such  notice  being  given,  as  may  seem 
right  and  proper  to  him  or  them  so  selling  the  same ;  and 
with  the  proceeds  of  sale  to  satisfy  the  said  notes  in  their 
order  consecutively,  as  they  are  mentioned  in  the  foregoing 
conveyance,  commencing  with  the  first  notes  on  which  C.  S. 
G.  Doster  is  security,  and  giving  priority  and  preference  in 
payment  to  the  same,  and  giving  priority  in  payment  to  each 
Vol,  lvj. 
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note  as  they  are  mentioned  in  the  foregoing  conveyance;  and 
after  satisfying  the  same,  to  pay  over  the  remainder,  if  any, 
to  the  said  Joshua  White."  The  sale  of  the  land  under  this 
mortgage  was  made  on  the  28th  September,  1872,  by  said 
Doster  and  Northington ;  and  their  deed  to  the  defendant,  as 
the  purchaser,  recited  the  payment  of  $1,500  as  its  consider- 
ation. The  validity  of  this  mortgage,  or  deed  of  trust,  was 
the  only  matter  of  controversy  in  the  case. 

"  The  plaintiff  introduced  said  Joshua  White  as  a  witness, 
who  testified,  that  he  was  insolvent  at  the  date  of  said  deed, 
and  owed  about  $12,000 ;  that  suits  had  been  commenced 
against  him,  and  he  feared  larger  judgments  ;  that  said  deed 
of  trust  was  made  for  the  purpose  of  saving  his  property 
from'  his  creditors  not  provided  for  in  the  deed,  until  he  could 
get  time  to  pay  them ;  that  the  debt  in  favor  of  Spigener, 
for  Avhich  his  property  was  sold  under  execution,  was  con- 
tracted some  time  in  1862-3  ;  that  the  deed  of  trust  conveyed 
all  his  unincumbered  property ;  that  the  crop  mortgaged  by 
him  was  used  by  himself,  and  so  was  most  of  the  cattle, 
though  some  of  them  were  lost  or  stolen ;  that  the  mules 
conveyed  by  the  mortgage  were  kept  by  him  for  a  number 
of  years,  and  finally  sold ;  and  that  he  retained  the  posses- 
sion of  the  land  conveyed,  untilj  it  was  sold  under  the  deed- 
He  further  testified,  also,  that  said  C.  S.  G.  Doster  wrote  the 
deed  at  his  request ;  that  he  told  Doster,  at  the  time,  of  his 
situation,  and  that  the  purpose  of  the  deed  was  to  enable 
him  to  hold  and  use  his  property  until  he  could  work  out 
his  debts ;  also,  that  he  spoke  to  none  of  the  persons  pro- 
vided for  in  said  deed,  except  Doster.  It  was  shown,  also, 
that  said  Doster  was  a  practicing  attorney,  and  lived  near 
Prattville  in  said  county ;  that  said  White  also  lived  in  Pratt- 
ville,  and  that  a  number  of  suits  were  then  pending  against 
him  in  the  Circuit  Court  of  said  county.  S.  S-  Booth,  A.  M. 
Morris,  and  William  White  were  then  examined,  and  testi- 
fied, that  they  knew  said  Joshua  White,  and  were  engaged 
in  business  in  Prattville  when  he  executed  said  deed  of  trust ; 
and  that  it  was  a  matter  of  notoriety  in  Prattville,  at  the 
date  of  said  deed,  that  said  White  was  insolvent.  -  It  was 
shown,  also,  that  one  of  the  suits  then  pending  against  said 
White  claimed  $10,000,  and  was  brought  by  W.  H.  Northing- 
ton,  one  of  the  trustees  in  the  deed ;  and  that  said  White 
had  given  an  acceptance  of  service  on  the  writ,  waiving  the 
stay-law  then  in  force,  and  consenting  that  judgment  be  taken 
at  the  next  term=  thereafter.  This  suit, .the  said  Doster  tes- 
tified, he  settled  with  said  Northington,  either  before  or.  after 
the  execution  of  said  deed  of  trust  (he  could  not  remember 
which),  by  letting  a  judgment  go  for  a  small  sum— $200,  or 
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$300.  It  was  shown,  also,  that  Spigener's  claim,  for  which 
the  property  was  sold  under  execution,  was  also  in  suit  in 
said  court  at  the  time  said  deed  was  executed,  and  that  said 
Northington  was  the  attorney  for  the  plaintiff.  The  plaintiff 
showed  in  evidence,  also,  that  the  only  consideration  for  the 
execution  of  said  deed  of  trust  was  the  antecedent  debts 
thereby  secured. 

"The  plaintiff  having  here  closed,  the  defendant  intro- 
duced said  C.  S.  G.  Doster  as  a  witness,  who  testified,  that 
he  wrote  the  said  deed  of  trust  at  the  request  of  said  White ; 
that  he  told  White,  during  the  interview,  that  the  property 
conveyed  was  exempt  from  execution ;  that  he  did  not  then 
know  that  said  White  was  insolvent,  or  owed  any  debts  of 
any  consequence,  except  those  secured  in  the  deed  of  trust ; 
that  he  alone,  of  all  the  trustees  named  in  the  deed,  knew  of 
its  execution ;  that  he  did  not  communicate  it  to  the  other 
trustees,  for  some  time  after  its  date ;  that  in  taking  and 
writing  said  deed  he  acted  in  good  faith,  without  any  intent 
to  hinder,  delay,  or  defraud   any   other   creditors   of  said 
White ;  that  notice  was  given,  at  the  trustees'  sale,  of  the 
execution  then  out  on  Spigener's  judgment,  and  in  the  hands 
of  the  sheriff;  and  that  the  property  sold,  notwithstanding, 
for  $1,600,  and  the  purchaser  received  the  deed  read  in  evi- 
dence, which  was  admitted  to  be  in  due  form.     On  cross- 
examination  of  said  White,  it  was  shown  that  the  balance  of 
a  claim  which  he  had  against  the  Red  Mountain  Iron  and 
Coal  Company,  for  the  hire  of  slaves  during  the  war,  and  for 
his  own  services,  for  some  eight  or  ten  thousand  dollars,  was 
not  included  in  said  deed  of  trust,  and  was  afterwards  com- 
promised and  settled  by  him  for  about  $150.     Said  White 
testified,  also,  that  he  was  by  trade  a  carpenter,   and  had  a 
horse,  and  some  household   and  kitchen  furniture,  and  a 
planing  machine,  and  tools  of  his  trade,  which  were  not  em- 
braced in  said  deed  ;  also,  that  he  had  one  hundred  and  sixty 
acres  of  land,  which  was  not  included  in  said  deed,  but  which 
was  mortgaged  to  one  Alexander  for  more  than  its  value,  and 
that  there  were  some  debts  due  to  him  not  embraced  in  said 
deed.     There  was  no  evidence  of  the  value  of  the  land  sued 
for,  at  the  date  of  the  execution  of  said  deed,  except  the 
amounts  which  it  brought  at  said  two  subsequent  sales,  and 
no  evidence  that  there  was  any  claim  made  of  the  same  as 
exempt  from  execution. 

"  This  being  all  the  evidence  in  the  case,  the   plaintiff 
requested  the  court,  in  writing,  to  charge  the  jury — 

"  1.  That  there  is  no  presumption  that  any  of  the  parties 
to  the  deed  of  trust  assented  to  it,  except  Doster,  who  took 
it,  and  White,  who  executed  it. 
Vol.  lvi. 
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"  2.  That  the  law  does  not  permit  a  person  in  failing  cir- 
cumstances to  mortgage  his  property,  to  pay  certain  selected 
creditors,  and  to  put  off  the  law  day  of  the  mortgage  to  a 
distant  day  ;  and  a  mortgage  so  doing,  when  it  is  shown  that 
the  parties  receiving  it  paid  nothing  for  it,  or  had  notice  of 
the  insolvency,  or  were  put  on  inquiry  as  to  the  condition  of 
the  debtor,  is  void  as  to  existing  creditors. 

"3.  That  if  the  mortgagees  gave  nothing  valuable  for  the 
execution  of  the  mortgage,  they  are  not  bona  fide  purchasers; 
and  if  the  purchaser  at  the  mortgage  sale  had  notice,  at  the 
time  of  the  sale,  that  the  mortgage  would  be  attacked  for 
fraud,  and  that  the  property  was  then  levied  on,  he  is  not  a 
bona  fide  purchaser. 

"  4.  That  if  the  property  sold  under  execution  was  not 
claimed  as  exempt  before  the  sale,  the  exemption  is  waived ; 
and  a  fraudulent  conveyance  of  such  property  is  the  same  as 
a  fraudulent  conveyance  of  any  other  property ;  and  that,  as 
there  is  no  evidence  in  the  case  that  there  was  any  claim  of 
exemption  of  the  property  sued  for,  from  the  execution  under 
which  it  was  sold,  the  jury  have  nothing  to  do  with  that 
question. 

"5.  That  any  mortgage,  or  other  deed,  made  by  a  debtor 
in  failing  circumstances,  of  the  bulk  of  his  property,  if  any 
use  or  benefit  is  reserved  to  the  grantor,  is  void,  if  the  per- 
sons receiving  it  have  notice  of  the  insolvency,  or  are  put  on 
inquiry,  or  paid  nothing  for  it. 

"6.  That  the  actual  intent  of  the  parties  need  not  be 
inquired  into,  if  the  jury  are  satisfied  that  White  was  largely 
indebted  and  insolvent,  and  executed  the  mortgage  volunta- 
rily, and  without  any  consideration,  covering  all,  or  a  large 
part  of  his  property,  and  postponing  the  right  of  the  trustees 
to  sell  the  property  until  1872 — that  the  deed  is  fraudulent 
as  matter  of  law,  and  void  as  to  the  existing  creditors  of 
White. 

"  7.  That  the  making  of  an  assignment,  with  preferences, 
is  an  admission  on  the  part  of  the  debtor  of  his  inability  to 
pay  all  his  debts,  or  at  least  renders  such  payment  doubtful ; 
and  any  party  who  takes  such  a  deed,  is  at  least  put  upon 
inquiry  as  to  the  debtor's  condition ;  and  that  is  the  same  as 
actual  notice. 

"8.  If  the  jury  believe  that  White  was  largely  indebted  at 
the  date  of  the  mortgage  to  Doster  and  others,  and  that  suits 
were  then  pending  against  him,  and  that  the  mortgage  was 
executed  as  it  purports  to  have  been  made,  and  embraced  all, 
or  the  larger  part  of  his  property,  and  that  the  parties  to 
whom  it  was  made  paid  nothing  for  it, — then  the  mortgage  is 
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fraudulent  and  void  as  to  the  existing  creditors  of  said  "White 
at  that  time,  and  the  plaintiff  is  entitled  to  recover. 

"  9.  A  particular  intent  to  defraud  creditors  is  not  neces- 
sary, in  order  to  render  a  conveyance  fraudulent  and  void  as 
against  them :  if  the  necessary  consequence  of  the  deed  is  to 
hinder  and  delay  them,  then  it  is  fraudulent  and  void  as  to 
such  existing  creditors. 

"  10.  The  use  to  which  a  deed  is  applied,  is  evidence  of 
the  intent  with  which  it  was  made :  if  the  deed  was  used  to 
hinder  and  delay  creditors,  then  it  is  evidence  that  it  was  so 
intended;  and  if  found  to  be  so,  it  is  void  as  to  existing 
creditors." 

The  court  gave  all  of  these  charges  as  asked,  except  the 
last,  which  was  refused;  and  the  plaintiff  excepted  to  its 
refusal.  Exceptions  were  also  reserved  by  the  plaintiff  to 
the  following  charges,  which  were  given  by  the  court  on  the 
written  request  of  the  defendant : — 

"1.  If  the  jury  believe,  from  the  evidence  in  the  cause, 
that  Joshua  "White  made  the  said  mortgage  in  good  faith, 
with  an  honest  intent  to  secure  the  debts  therein,  and  with- 
out intent  to  hinder,  delay,  and  defraud  his  creditors, 
although  he  was  at  the  time  in  debt  more  than  he  was  able 
to  pay,  said  mortgage  is  valid  and  binding,  and  the  purchaser 
under  it  acquired  a  good  title  to  the  property  purchased,  if 
the  terms  of  the  mortgage  were  complied  with  in  conducting 
and  making  the  sale  under  it. 

"2.  In  determining  the  question  of  fraud,  the  jury  may 
look  to  the  fact,  if  it  exist,  that  White  did  not  convey  all  of 
his  property. 

"3.  A  man  in  failing  circumstances  may  make  a  mortgage 
to  secure  the  payment  of  prior  debts,  provided  it  is  not  done 
with  intent  to  hinder,  delay,  or  defraud  his  creditors,  and  the 
mortgage  is  received  in  good  faith,  without  intent  to  aid  the 
mortgagor  in  hindering,  delaying,  or  defrauding  his  cred- 
itors. 

"4.  If  the  jury  believe,  from  the  evidence,  that  White 
made  the  said  mortgage  to  Doster  and  others,  and  that  the 
property  embraced  in  it  was  not  subject  to  the  liabilities  of 
said  White,  then  the  same  would  not  be  void  in  law  for 
fraud,  though  the  same  was  executed  by  said  White  with 
intent  to  hinder,  delay,  and  defraud  creditors. 

"  5.  A  debtor  has  a  legal  right  to  sell,  mortgage,  or  other- 
wise dispose  of  property  exempt  from  execution." 

The  refusal  of  the  charge  asked  by  the  plaintiff,  and  the 
several  charges  given  at  the  instance  of  the  defendant,  are 
now  assigned  as  error. 
Vol.  lvi. 


1876.]  OF  ALABAMA.  93 

[Mc Williams  v.  Rodgers.] 

Elmobe  &  Gunter,  for  the  appellant,  cited  Gonstantine  v- 
Twelves,  29  Ala.  607;  Reynolds  v.  Welch,  47  Ala.  200;  Wiley, 
Banks  &  Co.  v.  Knight,  27  Ala.  336. 

W.  H.  &  W.  T.  Northington,  Doster  &  Abney,  and  Watts 
&  "Watts,  contra. 

STONE,  J. — The  term  "evidence,"  in  legal,  technical 
sense,  is  almost  the  synonym  of  instrument  of  proof.  Green- 
leaf  (vol.  1,  §  1)  says,  it  "  includes  all  the  means  by  which 
any  alleged  matter  of  fact,  the  truth  of  which  is  submitted  to 
investigation,  is  established  or  disproved."  This  is  its  tech- 
nical meaning. — Bouvier's  Dictionary.  Its  general,  popular 
signification  is  much  broader.  Its  primary,  obvious  mean- 
ing is,  "  that  which  makes  evident  or  manifest ;  the  ground 
of  belief  or  judgment ;  conclusive  testimony ;  a  statement 
which  contains  proofs ;  as,  the  evidence  of  our  senses ;  evi- 
dence of  truth  or  falsehood." — Webster's  Dictionary.  It  is 
frequently  said  of  a  proposition,  that  it  furnishes  the  evidence 
of  its  truth,  or  carries  evidence  of  its  own  truth.  "  Self- 
evident,"  "  evidently,"  are  employed  to  express  the  idea  of 
full  proof — conviction. 

The  plaintiff  below,  appellant  here,  asked  the  court  to 
charge  the  jury,  that  "  The  use  to  which  a  deed  is  applied, 
is  evidence  of  the  intent  with  which  it  is  made.  If  the  deed 
was  used  to  hinder  and  delay  creditors,  then  it  is  evidence 
that  it  was  so  intended,  and  if  found  to  be  so,  is  void  as  to 
existing  creditors."  This  charge  was  refused,  and  plaintiff 
excepted.  Understood  in  its  technical  sense,  or,  rather,  ex- 
pressed with  the  proper  limitations,  imposed  by  the  legal 
definition  of  the  word  evidence,  we  can  not  say  this  charge 
should  not  have  been  given.  Thj  use  to  which  a  deed  is 
applied,  is  certainly  a  circumstance,  or  fact,  an  instrument  of 
proof,  which  the  jury  may  look  to,  in  determining  the  intent 
with  which  it  was  made.  But  it  is  not  necessarily  full  proof, 
or  "  conclusive  testimony."  Jurors  are  drawn  from  the  non- 
professional walks  of  life,  and  are  rarely  skilled  in  legal,  or 
technical  lore.  They  are  accustomed  to  place  the  general 
or  popular  construction  on  language;  and  we  think  the 
charge  asked  would  have  been  likely  to  mislead  them,  if  it 
had  been  given  to  them  without  explanation.  A  charge 
which  has  a  tendency  to  mislead,  or  which,  to  prevent  such 
result,  requires  explanation,  may,  and  should  generally,  be 
refused.  It  is  not  error  to  refuse  such  charge. — 1  Brick.  Dig. 
339,  §§  59,  60,  61,  63. 

We  can  not  find  that,  in  any  of  the  charges  given  at  the 
instance  of  defendant,  and  excepted  to  by  plaintiff,  there  was 
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any  invasion  of  the  principles  declared  in  Wiley,  Banks  &  Co. 
v.  Knight,  27  Ala.  336,  and  Reynolds  v.  Welch,  47  Ala.  200. 
The  first  three  of  the  charges  given  at  the  instance  of  the 
defendant,  as  assertions  of  legal  principles,  are  free  from 
error,  and  are  not  at  all  inconsistent  with  the  principles 
declared  in  the  cases  above  referred  to.  The  principle  of 
those  cases  was  fully  and  strongly  laid  before  the  jury,  in 
the  charges  given  at  the  instance  of  the  plaintiff;  and  we  can 
not  suppose  that  the  jury,  in  considering  charges  on  one 
phase  of  the  case,  ignored  another,  which  had  been  laid 
before  them  in  language  equally  clear  and  forceful. 

The  last  two  charges,  given  at  the  instance  of  defendant, 
are  objected  to,  as  abstract.  An  abstract  charge,  which 
asserts  a  correct  legal  proposition,  will  not,  per  se,  justify  the 
reversal  of  a  judgment,  unless  the  court  can  perceive  it  prob- 
ably misled  the  jury. — Partridge  v.  Forsyth,  29  Ala.  200,  and 
authorities  on  appellee's  brief.  The  charges  given  at  the 
plaintiff's  instance,  on  the  subject  of  homestead  exemption, 
were  so  full,  that  we  are  unable  to  perceive  how  the  jury 
could  have  been  misled  by  these  charges. 

Affirmed. 


Rather  v.  Young's  Adm'rs  et  al. 

Bill  in  Equity  to  enforce  Vendor's  Lien  on  Land. 

1.  Vendor's  lien,  and  who  may  assert. — An  executor,  or  administrator,  hav- 
ing sold  lands  under  a  probate  decree,  and  charged  himself,  on  final  settle- 
men^  with  the  unpaid  purchase-money,  may  enforce  the  vendor's  lien  on  the 
land  in  his  own  name. 

2.  Chancellor's  decree  on  evidence;  how  considered  on  appeal. — Where  the 
evidence  in  chancery  causes  is  taken  vita  voce,  the  chancellor's  finding  on  the 
facts  is  regarded  like  the  verdict  of  a  jury  at  law,  and  is  not  disturbed  by  an 
appellate  court,  unless  manifestly  contrary  to  the  weight  of  the  evidence  ; 
but  with  us,  all  the  evidence  being  reduced  to  writing,  this  practice  does  not 
prevail,  though  the  rule  has  been  broadly  announced  in  some  of  the  decisions  : 
the  true  rule  is,  the  decree  is  presumed  to  be  correct,  and  the  onus  of  repell- 
ing that  presumption  is  on  the  party  complaining  of  it  ;  in  other  words,  the 
general  rule  prevails,  applicable  to  all  cases  in  the  appellate  court,  that  error 
must  be  affirmatively  shown. 

Appeal  from  the  Chancery  Court  of  Colbert. 
Heard  before  the  Hon.  H.  C.  Speaxe. 
The  original  bill  in  this  case  was  filed  on  the  31st  Decem- 
ber, 1866,  by  John  W.  Rather,  against  Isaac  E.  Young,  John 
Vol.  lvi. 
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D.  Inman,  and  Benjamin  F.  Little ;  and  sought  to  enforce  a 
vendor's  lien  on  a  certain  tract  of  land,  which  had  been  sold 
by  the  complainant,  as  the  administrator  of  his  deceased 
father,  William  B.  Rather,  under  a  decree  of  the  Probate 
Court  of  said  county,  on  the  8th  day  of  February,  1858,  and 
purchased  at  the  sale  by  said  Isaac  E.  Young,  who  after- 
wards sold  and  conveyed  to  said  Inman  and  Little.  The 
bill  alleged,  that  the  purchase-money  had  never  been  paid  ; 
that  the  sale  was  duly  reported  to  said  Probate  Court,  and 
was  by  said  court  confirmed,  and  the  administrator  was  or- 
dered to  make  a  deed  to  the  purchaser  when  the  purchase- 
money  was  paid;  that  the  administrator  had  made  a  final 
settlement  of  his  accounts  with  said  Probate  Court,  and  had 
charged  himself  with  the  unpaid  purchase-money;  that 
Young  had  taken  possession  of  the  land  under  his  purchase, 
and  that  Inman  and  Little  were  in  possession  of  it  when  the 
bill  was  filed. 

An  answer  was  filed  by  Young,  admitting  his  purchase  of 
the  land  as  alleged  in  the  bill,  and  averring  that  he  had  paid 
the  purchase-money  in  full ;  and  he  asked  that  his  answer 
might  be  held  and  considered  as  a  cross-bill,  that  the  con- 
tract might  be  specifically  enforced,  and  that  complainant 
might  be  required  to  make  him  a  deed  for  the  land.  A 
joint  answer  was  filed  by  Inman  and  Little,  adopting  the 
answer  of  Young  as  their  own.  At  the  April  term,  1871,  the 
death  of  Isaac  E.  Young  was  suggested,  and  the  cause  was 
revived  against  his  personal  representatives;  and  at  the 
April  term,  1874,  leave  was  granted  to  the  complainant  to 
amend  his  bill,  by  making  the  widow  and  heirs  of  said 
Young  parties ;  but  the  record  does  not  show  that  this  was 
ever  done,  nor  does  it  show  that  the  cross-bill  was  ever  re- 
vived. There  were  numerous  objections  and  exceptions  to 
evidence,  which  require  no  special  notice. 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor 
held  that  the  evidence  established  the  payment  of  the  note 
given  by  Young  for  the  purchase-money  of  the  land ;  and  he 
therefore  dismissed  the  original  bill,  and  rendered  a  decree 
under  the  cross-bill,  in  favor  of  the  heirs  of  said  Young,  re- 
quiring the  complainant  to  execute  to  them  a  deed  to  the 
land,  conveying  all  the  interest  vested  in  him  as  adminis- 
trator of  William  B.  Bather.  From  this  decree  the  com- 
plainant appeals,  and  he  here  assigns  it  as  error,  together 
with  the  overruling  of  his  several  objections  to  evidence. 

J.  B.  Mooke,  for  appellant. — The  right  of  the  complainant 
to  maintain  this  bill  is  settled  by  numerous  decisions  of  this 
court. — Hall  v.  Chenault,  13  Ala.  710 ;  Tomhles  v.  Beynotds, 
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17  Ala.  109 ;  White  v.  Word,  22  Ala.  442  ;  Waldrop  v.  Pear- 
son, 42  Ala.  636;  White  v.  Stoner,  10  Ala.  443.  The  only 
question,  then,  is  as  to  the  payment  of  the  purchase-money ; 
and  on  this  question,  the  sale  being  admitted,  the  onus  was 
on  the  defendants.  The  only  evidence  adduced,  in  proof  of 
payment,  is  the  purchaser's  note,  signed  and  written  by 
himself,  dated  the  1st  January,  1859,  and  falling  due  the 
same  day ;  while  the  sale  was  made  in  February,  1858,  and 
there  is  no  proof  whatever  that  the  note  was  ever  in  the 
possession  of  the  complainant.  An  examination  of  the  evi- 
dence, tested  by  legal  rules,  will  show  that  it  entirely  fails  to 
establish  payment. — 2  Greenl.  Ev.  §§  516,  518,  527 ;  Brandon 
v.  Coldness,  10  Ala.  155 ;  Jarred  v.  Lillie,  40  Ala.  273 ;  15 
Ala.  471. 

Wm.  Cooper,  contra.     (No  brief  on  file.) 

BRICKELL,  C.  J. — That  "  one  cannot  make  another  his 
debtor,  without  his  consent,"  is  a  mere  truism ;  and  from  it 
result  the  several  decisions  of  this  court,  to  which  we  are 
referred,  that  money  paid  in  satisfaction  of  the  debt  of  an- 
other, without  his  request,  cannot  be  recovered.  If  the 
debtor  subsequently  adopts  or  ratifies  the  payment,  or,  in 
consideration  of  it,  makes  a  promise  to  repay,  he  becomes 
liable.  The  subsequent  adoption  or  ratification  relates  back 
to  the  payment,  and  is  equivalent  to  a  prior  request ;  and 
the  discharge  of  his  liability  is  a  sufficient  consideration  to 
support  a  subsequent  promise.  1  Brick.  Dig.  143,  §§  5,  121- 
124.  An  executor,  administrator,  or  guardian,  who,  on  a 
settlement  of  his  trust,  is  charged,  or  charges  himself,  with  a 
debt  held  by  him  in  his  representative  capacity,  which  he 
ought  to  have  collected,  does  not  thereby  pay  such  debt,  or 
advance  money  without  the  request  of  the  debtor.  A  liabil- 
ity to  account  for  such  debt  rests  on  him,  and  it  is  for  such 
liability  he  accounts.  When  he  satisfies  such  liability,  he 
becomes  the  equitable  owner  of  the  debt,  and  entitled  to  en- 
force its  payment.  If  the  debt  was  contracted  with  him, 
to  his  legal  title  is  attached  the  equitable  and  beneficial  in- 
terest, and  he  may  recover  it  of  the  debtor. — Hall  v.  Chen- 
ault,  13  Ala.  710  ;  Tomkies  v.  Reynolds,  17  Ala.  109;  White  v. 
Word,  22  Ala.  442  ;  Waldrop  v.  Pearson,  42  Ala.  636  ;  Evans 
v.  Billingsley,  32  Ala.  395.  No  change  in  the  character  of 
the  debt,  or  its  incidents,  results.  Before  the  trustee  ac- 
counted for  it,  on  the  settlement  of  the  trust,  it  was  due  to 
him  in  his  representative  capacity ;  and  after  such  account- 
ing, it  becomes  his  individual  property,  and  to  him  all  liens 
for  its  payment  pass.     The  appellant  having  accounted,  on 
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the  settlement  of  his  administration,  for  the  debt  due  from 
Young,  for  the  purchase-money  of  the  lot,  to  which,  by 
operation  of  law,  a  lien  on  the  lot  attached,  was  entitled  in 
equity  to  enforce  the  lien.  The  case,  therefore,  resolves  it- 
self into  a  single  question  of  fact :  had  Young  paid  the 
purchase-money '? 

The  chancellor,  after  a  consideration  of  the  evidence, 
reached  the  conclusion  that  the  purchase-money  had  been 
paid ;  and,  after  a  careful  examination,  we  are  unwilling  to 
disturb  his  decree.  In  the  States  where  the  evidence  in 
chancery  causes  is  viva  voce,  the  finding  of  the  chancellor  on 
the  facts  is  regarded  as  in  the  nature  of  a  verdict  at  law, 
and  appellate  tribunals  do  not  interfere  with  it,  unless  mani- 
festly contrary  to  the  weight  of  evidence  — Butler  v.  Ardis, 
2  McCord's  Chan.  60  ;  McDowell  v.  Caldwell,  lb.  59  ;  McCaul 
v.  Blunt,  lb.  90.  The  same  rule  obtains  in  this  State,  when 
at  law  the  judge  is  required  to  hear  and  determine  the  facts 
without  the  introduction  of  a  jury. — 1  Brick.  Dig.  775,  §§  1, 
4,  26  ;  Ex  parte  McNally,  at  the  present  term.  A  different 
rule  obtains  when  we  are  required  to  pass  on  the  decree  of  a 
chancellor  on  a  question  of  fact.  The  evidence  before  him,  on 
which  he  pronounces  judgment,  is  reduced  to  writing  in  the 
form  of  affidavits,  or  of  depositions  taken  on  interrogatories. 
Witnesses  are  not  examined  before  him  viva  voce  ;  and  their 
manner,  or  deportment,  can  exert  no  influence  on  the  weight 
he  may  ascribe  to  the  evidence.  The  reason  of  the  rule  pre- 
vailing elsewhere,  attaching  to  a  decree  on  the  evidence  the 
effect  and  dignity  of  a  verdict  at  law,  does  not  exist  here, 
though,  in  some  of  our  decisions,  it  is  broadly  announced. 
The  decree  is  entitled  to  some  consideration ;  and  we  think 
full  effect  is  allowed,  if  it  is  regarded  like  a  decree  on  a 
question  of  law,  as  prima  facie  correct,  casting  the  onus  of  re- 
pelling the  presumption  on  the  party  complaining.  In  Mar- 
hive  v.  Benagh,  52  Ala.  113,  we  said :  "  It  has  become  the 
settled  practice  of  this  court,  not  to  disturb  the  decision  of  a 
chancellor  on  a  question  of  fact,  unless  there  is  a  decided 
preponderance  of  evidence  against  the  conclusion  he  at- 
tains." The  rule,  at  last,  is  merely  the  general  rule,  that 
error  must  be  affirmatively  shown.  It  is  not  enough  that 
we  cannot  see  that  the  judgment  is  right;  we  must  see 
clearly  that  it  is  wrong,  or  it  must  stand. 

Admitting  the  onus  was  on  the  purchaser,  Young,  to  es- 
tablish the  fact  of  payment  of  the  purchase-money,  the  fact 
was  proved,  prima  facie,  by  the  evidence  of  the  appellant's 
account  and  settlement  of  his  administration  in  the  Probate 
Court,  in  which  he  charges  himself  with  having  received  it. 
This  was  an  admission  of  the  fact ;  and  while  it  was  com- 
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petent  for  the  appellant  to  show  that  it  was  erroneous, 
made  inadvertently,  or  through  mistake,  we  do  not  find  the 
evidence  which  justifies  the  conclusion  that  he  was  in  error. 
It  is  more  probable  that  the  fact  has,  by  lapse  of  time,  been 
blotted  from  his  memory,  and  that  he  was  mistaken  sub- 
sequently in  1866,  when  for  the  first  time  he  makes  claim 
that  the  money  was  unpaid.  The  long  delay  in  claiming  a 
debt  of  this  character,  of  which  he  had  no  written  evidence, 
according  to  his  statement,  is  so  much  without  the  ordinary 
course  pursued  by  men  of  common  prudence  in  the  transac- 
tion of  business,  that  it  strengthens  the  conclusion  the  ad- 
mission is  true.  There  is  other  evidence  in  the  record, 
leading  to  the  same  concluson,  and  but  little  militating 
against  it — nothing,  indeed,  except  that  Young  was  mis- 
taken in  declaring  he  had  paid  the  purchase-money  to  one 
or  the  other  of  two  persons  he  mentioned.  The  conclusion 
is  fortified  by  uncontradicted  evidence,  that  a  note  payable 
to  the  appellant,  purporting  to  be  in  consideration  of  the 
purchase-money,  made  by  Young,  was,  in  1860,  paid  by  a 
third  person,  for  Young.  True,  it  is  not  shown  to  whom 
the  payment  was  made;  but  that  is  a  fact  that  may  well 
have  escaped  the  memory  of  the  witness,  without  casting 
suspicion  on  the  evidence  of  the  fact  of  payment,  of  which 
he  has  contemporaneous  memoranda  and  entries  in  writing. 
The  evidence  of  the  appellant  is  direct,  that  payment  had 
not  been  made  to  him.  The  purchaser,  Young,  being  dead, 
and  the  suit  against  his  personal  representative  and.  heirs, 
the  appellant  was  not  a  competent  witness  to  testify  to  the 
fact  of  non-payment ;  and  objection  to  his  evidence  on  this 
point  having  been  made,  it  must  be  excluded  in  determining 
the  fact  of  payment.  On  the  whole,  we  repeat,  after  a  care- 
ful examination  of  the  evidence,  we  are  unwilling  to  inter- 
fere with  the  decree  of  the  chancellor. 

If  there  be  error  in  decreeing  that  appellant  make  a  con- 
veyance of  the  lands,  the  heirs  of  his  intestate  not  being 
parties,  it  is  not  an  error  prejudicial  to  him,  and  of  it  he 
will  not  be  heard  to  complain. 

The  decree  is  affirmed. 
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Todd  v.  Flournoy's  Heirs  and  Adm'r. 

Bill  in  Equity  for  Specific  Performance  of  Contract  for  Sale 
of  Decedent's  Lands  under  Probate  Decree. 

1.  Special  statues  for  conversion  or  sale  of  property  belonging  to  minors,  estates 
of  deceased  persons,  Ac. —  Where  certain  persons  are,  on  account  of  defect  of 
understanding,  immaturity,  or  other  legal  disability,  by  law  held  to  be  incapa- 
ble of  disposing  of  their  property,  and,  by  reason  of  supervening  circumstan- 
ces, are  prevented  from  having  as  beneficial  use  of  it,  in  its  existing  shape  or 
condition,  as  the  donors  or  grantors  intended  they  should  have  ;  and  in  conse- 
quence of  the  trusts,  limitations,  or  other  provisions  attending  the  gift  or  grant, 
the  courts  can  not  afford  relief ;  in  such  case,  the  legislature  may  interpose  by 
a  special  statute,  and  authorize  a  conversion  or  disposition  of  the  property  for 
their  benefit,  in  any  manner  in  which  they,  if  sui  juris,  might  convert  or  dis- 
pose of  it.  But,  in  the  enactment  and  construction  of  such  special  laws,  the 
line  which  separates  the  legislative  and  the  judicial  departments  of  the  gov- 
ernment should  be  kept  distinctly  in  view. 

2.  Sale  of  decedent's  lands  for  distribution;  jurisdiction  of  Probate  Court  under 
special  statute. — Where  a  private  statute  coulers  on  the  Probate  Court  of  a  par- 
ticular county  jurisdiction  to  order  a  sale  or  distribution  of  lands  belonging  to 
a  testator's  estate,  on  the  filing  of  a  petition  by  any  of  the  parties  interested  in 
it,  "setting  forth  the  necessity  of  a  sale  or  distribution,''  "and  that  it  would 
be  for  the  interest  of  all  parties  entitled  to  share  in  said  estate  to  have  the 
same  sold,  and  the  proceeds  re-invested,  or  distributed,  or  to  have  the  property 
distributed  ;"  the  word  necessity  means  only  a  strong  or  urgent  reason,  and  a 
petition  which  avers  "that  it  is  greatly  to  the  interest  of  said  legatees,  and  of 
all  parties  entitled  to  a  share  in  said  estate,  to  have  a  sale  of  the  real  and  per- 
sonal property,  so  that  each  of  the  parties  interested  may  have  the  share  to 
which  he  or  she  may  be  entitled  under  said  will,"  and  "that  the  keeping  of 
said  estate  together  and  working  it  is  productive  of  no  benefit  to  the  parties 
interested,  or  very  little,  compared  to  the  accumulation  which  the  funds  from 
the  proceeds  of  a  sale  of  said  estate  would  realize  to  them  respectively," — 
though  defective  on  demurrer,  is  sufficient  to  give  the  court  jurisdiction. 

3.  Same. — Where  the  statute  declares  that,  on  the  filing  of  a  proper  peti- 
tion, all  the  parties  interested  being  before  the  court,  "the  said  probate  judge 
shall  be,  and  he  is  hereby,  invested  with  all  the  jurisdiction  which  a  Chancery 
Court  could  exercise,  on  a  bill  regularly  filed  in  such  Chancery  Court,  to 
accomplish  the  objects  prayed  for  by  such  petition  ;"  the  Probate  Court  be- 
comes, pro  hac  vice,  a  special  Chancery  Court,  and  is  invested  with  all  the 
powers  of  a  Chancery  Court,  but  no  more  ;  and  its  decree  of  sale,  rendered  on 
a  petition  which  is  sufficient  to  give  it  jurisdiction,  can  not  be  collaterally 
impeached,  on  account  of  errors  or  irregularities  which  might  reverse  it  on 
error  or  appeal. 

4.  Same;  jurisdiction  of  equity  to  decree,  in  violation  of  icill. — The  weight  of 
authority  is  against  the  existence  of  any  power  in  a  court  of  equity,  in  the 
absence  of  legislation,  to  decree  a  sale  of  lands  at  the  instance  of  the  parties 
interested,  when  such  sale  is  in  direct  violation  of  the  terms  of  the  will  under 
which  they  hold  it;  yet,  when  the  jurisdiction  of  the  court  has  attached,  on  a 
bill  regularly  filed,  all  the  proper  parties  being  before  the  court,  its  decree  of 
sale  can  not  be  collaterally  impeached,  but  is  conclusive  until  reversed  or  set 
aside. 

5.  Same;  making  conveyance  to  purchaser.— Where  the  Probate  Court,  pro- 
ceeding under  such  special  statute,   on  a  proper  petition,  has  decreed  a  sale, 
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and  confirmed  the  report  of  the  sale,  but  has  not  ordered  a  deed  to  be  made  to 
the  purchaser,  it  has  the  power  to  do  so,  at  his  instance,  notwithstanding  the 
lapse  of  more  than  twelve  years  from  the  sale  ;  and  if  no  conflicting  rights 
have  accrued  to  third  persons,  it  is  the  proper  forum  in  which  the  proceeding 
should  be  thus  completed .  But,  if  the  purchaser  has  sold  and  conveyed  to  a 
third  person,  and  the  original  notes  for  the  purchase-money,  being  partly  un- 
paid, are  claimed  by  different  persons,  the  sub-purchaser  may  come  into  equity, 
against  the  devisees,  personal  representative,  and  transferree  of  the  notes,  to 
compel  a  conveyance,  and  determine  their  conflicting  rights  to  the  unpaid 
purchase-money . 

6.  »Same;  purchase-money,  or  notes,  how  disposed  of . — When  lands  are  sold 
by  the  Probate  Court,  under  authority  conferred  by  a  special  statute,  for  the 
purpose  of  distribution  among  several  devisees,  the  proceeds  of  sale  should  not 
go  into  the  general  course  of  administration,  but  should  be  brought  into  court 
for  distribution  among  the  parties  interested  ;  and  although  the  sale  is  con- 
ducted by  the  administrator,  under  the  order  of  the  court,  and  the  notes  for 
the  purchase-money  are  taken  payable  to  him  as  administrator,  he  acts  simply 
as  an  agent  or  commissioner  of  the  court,  and  has  no  authority  to  transfer  one 
of  the  notes  in  payment  of  a  debt  against  the  estate. 

7.  Conclusiveness  of  chancery  decree  in  bar  of  another  suit. — A  decree  in  chan- 
cery, dismissing,  for  want  of  equity,  a  bill  riled  by  a  purchaser  of  lands  at  a 
sale  made  by  an  order  of  the  Probate  Court,  against  the  personal  representative 
and  heirs,  to  compel  a  specific  performance  of  the  contract,  and  the  execution 
of  a  conveyance,  does  not  conclude  a  sub-purchaser,  to  whom  he  had  sold  and 
conveyed  all  bis  interest  in  the  land  before  filing  his  bill,  from  maintaining 
another  suit  for  the  same  purpose . 

Appeal  from  the  Chancery  Court  of  Chambers. 

Heard  before  the  Hon.  B"  B.  McCraw. 

The  bill  in  this  case  was  filed  on  the  3d  June,  1873,  by 
Matilda  G.  Todd,  a  femme  sole,  against  the  personal  repre- 
sentative and  surviving  children  and  heirs  of  Marcus  A. 
Flournoy,  deceased,  who  were  also  devisees  under  "his  will, 
and  against  Jesse  B.  Todd  and  Thomas  L.  Penn ;  and 
sought,  principally,  to  compel  a  conveyance  to  the  complain- 
ant of  the  legal  title  to  a  tract  of  land  in  Chambers  county, 
which  she  had  bought  from  said  Jesse  B.  Todd,  and  which 
he  had  previously  bought  at  a  sale  made  by  Thomas  F. 
Flournoy,  administrator  of  said  Marcus  A.  Flournoy,  under 
an  order  and  decree  of  the  Probate  Court  of  said  county,  as 
hereinafter  more  particularly  stated.  The  tract  of  land 
contained  twelve  hundred  and  eighty  acres,  and  belonged  to 
said  Marcus  A.  Flournoy  at  the  time  of  his  death,  which  oc- 
curred in  April,  1849.  The  said  Marcus  was  possessed  of  a 
valuable  estate,  consisting  of  said  plantation,  slaves,  and 
other  property ;  and  he  left  a  large  family,  composed  of  his 
second  wife  and  several  children  by  her,  and  several  adult 
children  by  his  first  wife.  His  last  will  and  testament  was 
duly  admitted  to  probate  in  said  county  shortly  after  his 
death,  of  which  his  wife  was  appointed  executrix,  with  Pat- 
rick Jarvis  and  John  Kenned}^  as  executors.  After  devising 
his  dwelling-house  to  his  wife,  during  her  life  or  widow- 
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hood,  and  several  slaves  as  house-servants,  and  making 
specific  bequests  of  slaves  to  each  of  his  adult  children,  by 
the  ninth  clause  of  his  will  he  bequeathed  the  residue  of  his 
personal  estate  to  his  wife  and  her  five  children,  and  pro- 
vided that  each  of  the  children,  on  attaining  majority, 
should  be  entitled  to  demand  and  receive  his  or  her  distri- 
butive share  of  said  property.  The  tenth  clause  was  in 
these  words  :  "  It  is  my  will  and  desire,  that  my  plantation, 
and  all  my  real  estate,  shall  remain  unsold,  except  so  far  as 
I  have  otherwise  directed  in  relation  to  my  dwelling-house, 
until  my  youngest  child  living  at  the  time  of  my  decease 
shall  become  of  full  age  in  law ;  and  that  all  my  negroes,  not 
heretofore  disposed  of  in  this  my  will,  my  stock  of  cattle, 
hogs,  horses,  mules,  and  every  other  description  of  property 
not  heretofore  bequeathed  to  my  wife,  Eliza  A.  Flournoy, 
shall  be  kept  together  on  my  said  plantation,  for  the  pur- 
pose of  raising  the  young  negroes,  and  for  cultivating  said 
plantation  for  the  use,  support,  and  maintenance  of  my  wife 
and  family,  and  the  education  of  my  children ;  and  should 
there  be  any  surplus  left  from  the  proceeds  of  the  crops 
made  thereon,  after  defraying  the  expenses  of  the  same,  and 
meeting  the  purposes  aforesaid,  it  is  my  will  and  desire  that 
the  said  surplus  be  invested  in  either  land  or  negroes,  or 
loaned  out  at  interest  by  my  executors,  as  to  them  may  seem 
best  for  the  interest  of  my  wife  and  children.  Provided  always, 
however,,  that  nothing  contained  herein  should  be  construed 
or  understood  to  prohibit  or  prevent  any  of  my  children, 
who  are  entitled  to  the  same,  from  demanding  and  receiving 
their  proportionate  share  of  my  estate,  upon  his  or  her  ar- 
riving at  full  age,  as  provided  for  in  the  immediate  preced- 
ing clause  of  this  my  will ;  and  provided,  also,  that  in  the 
event  of  my  wife  again  marrying  after  my  decease,  she  shall 
also  be  entitled  to  demand  and  receive  her  proportionate 
share  of  my  estate,  in  the  manner  hereinbefore  provided  for 
my  children  when  any  of  them  shall  become  of  full  age  in 
law."  The  eleventh  clause  directed,  that  the  proceeds  of 
his  real  estate,  when  sold,  should  be  equally  divided  among 
all  his  children. 

On  the  21st  February,  1860,  an  act  was  passed  by  the 
legislature,  and  approved  on  that  day,  entitled  "An  act  for 
the  relief  of  the  legatees  of  Marcus  A.  Flournoy,  deceased," 
in  the  following  words :  "  Section  1.  Be  it  enacted"  <fec, 
"  That  upon  the  petition  of  any  of  the  legatees  of  Marcus  A. 
Flournoy,  late  of  Chambers  county,  deceased,  made  to  the 
Probate  Court  of  said  county,  setting  forth  the  necessity  of 
a  sale  or  distribution  of  all  or  any  portion  of  the  estate  of 
said  Flournoy,  and  that  it  would  be  for  the  interest  of  all 
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parties  entitled  to  share  in  said  estate  to  have  the  same 
sold,  and  the  proceeds  reinvested  or  distributed,  or  to  have 
the  property  distributed  ;  all  parties  in  interest  being  made 
parties  to  said  petition,  either  as  plaintiffs  or  defendants, 
and  having  due  notice  thereof;  said  probate  judge  shall  be, 
and  he  is  hereby,  invested  with  all  the  jurisdiction  which  a 
Chancery  Court  could  exercise,  on  a  bill  regularly  filed  in 
such  Chancery  Court,  to  accomplish  the  objects  prayed  for 
by  such  petition." — Session  Acts  1859-60,  p.  620.  Under 
this  special  statute,  a  petition  was  filed  in  the  Probate  Court 
of  Chambers,  on  the  16th  October,  1860,  by  six  adult  chil- 
dren of  said  testator,  including  two  married  daughters, 
whose  husbands  joined  with  them  in  the  petition,  asking 
a  sale  of  the  property  then  belonging  to  the  estate.  The 
petitioners  averred  that  the  only  persons  interested  in  the 
estate,  in  addition  to  themselves,  were  Marcus  A.  Flournoy, 
Augustus  Flournoy,  and  Adam  Flournoy,  whose  ages,  respect- 
ively, were  twenty,  eighteen,  and  twelve  years,  and  whose 
residences  in  Georgia  were  stated;  and  the  petition  asked 
that  they  might  be  made  parties,  and  that  guardians  ad  litem 
might  be  appointed  to  represent  them.  The  petition  con- 
tained the  following  averments,  as  showing  a  necessity  for 
the  sale :  "  Your  petitioners  aver,  that  it  is  greatly  to  the 
interest  of  said  legatees,  and  of  all  parties  entitled  to  a  share 
in  the  estate  of  Marcus  A.  Flournoy,  deceased,  to  have  a  sale 
of  the  real  and  personal  property  of  said  Marcus  A.  Flour- 
noy, so  that  each  of  the  parties  interested  therein  might 
have  the  share  to  which  he  or  she  may  be  entitled  under 
said  will;  that  the  keeping  of  said  estate  together,  and 
working  it,  is  productive  of  no  benefit  to  the  parties  inter- 
ested, or  very  little,  compared  to  the  accumulation  which 
the  funds  from  the  proceeds  of  a  sale  of  said  estate  would 
realize  to  them  respectively ;  and  this  they  can  abundantly 
prove  to  your  honor's  satisfaction."  A  copy  of  the  will  was 
made  an  exhibit  to  the  petition,  which  also  referred  to  the 
special  statute  above  copied  as  authorizing  a  sale,  and 
prayed  that  the  court  would  "  decree  a  sale  of  said  estate  to 
be  made,  upon  such  terms  as  shall  appear  most  beneficial 
to  all  the  parties  interested;  the  purchaser  thereof  to  be 
invested  with  a  good  and  valid  title  to  the  same,  upon  com- 
plying with  the  terms  of  said  sale,"  &c. 

On  the  10th  December,  1860,  the  Probate  Court  rendered 
the  following  decree  on  the  petition :  "  This  being  the  day 
appointed  for  hearing  the  application  of  Thomas  F.  Flour- 
noy, Mary  Ann  Caldwell  and  her  husband,  Groves  Caldwell, 
George  M.  Flournoy,  William  M.  Flournoy,  Eliza  E.  Harris 
and  her  husband,  O.  F.  Harris,  and  Robert  W.  Flournoy, 
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legatees  of  the  last  will  and  testament  of  Marcus  A.  Flour- 
noy,  deceased,  praying  an  order  of  sale  of  all  the  real  and 
personal  property  of  said  estate  for  distribution,  upon  the 
ground  that  it  would  be  for  the  interest  of  all  parties  enti- 
tled to  share  in  said  estate  to  have  the  same  sold  and  dis- 
tributed ;  and  Adam  Flournoy,  who  is  a  non-resident  of  this 
State,  having  been  brought  into  court  by  publication  in  a 
newspaper  published  in  this  county,  in  all  respects  strictly 
according  to  the  order  of  this  court,  made  and  entered  in 
the  premises  on  the  16th  day  of  October,  1860 ;  now  come 
the  said  applicants  by  their  attorney,  and  move  the  court 
that  said  application  be  granted ;  and  also  comes  Elliott  H. 
Muse,  who  was  heretofore  appointed  and  has  consented  to 
act  as  guardian  ad  litem,  to  represent  and  protect  the  inter- 
ests of  Augustus  F.,  Marcus  A.,  and  Adam  Flournoy,  minors, 
who  are  interested  in  this  proceeding,  and  said  guardian  ad 
litem  having  filed  his  answer  in  writing,  denying  the  allega- 
tions contained  in  said  application ;  and  the  said  Augustus  F. 
and  Marcus  A.  having  had  notice,  strictly  and  in  all  respects 
in  accordance  with  the  order  of  this  court,  made  and  entered 
in  this  proceeding  on  the  16th  day  of  October,  1860,  as  is 
now  shown  to  the  satisfaction  of  the  court ;  and  it  appearing 
to  the  satisfaction  of  the  court,  by  competent  proof,  that  the 
statements  of  said  application  are  true,  and  that  it  would  be 
to  the  interest  of  all  parties  entitled  to  share  in  said  estate, 
when  all  of  the  estate,  both  real  and  personal,  of  said  Marcus 
A.  Flournoy,  deceased,  is  sold  for  distribution:     It  is  there- 
fore ordered,  adjudged,  and  decreed  by  the  court,  that  the 
real  and  personal  property  belonging  to  said  estate,  and  now 
kept  together  under  the  will  of  said  Marcus  A.  Flournoy, 
which  is  described  and  set  forth  in  the  schedule  attached  to 
said  application,  and  any  other  property  belonging  to  said 
estate  so  kept  together  under  said  will,  and  not  set  forth  in 
said  schedule,  be  sold,  by  and  under  the  direction  of  said 
Thomas  F.  Flournoy,  administrator  de  bonis  non  with  the  will 
annexed  of  the  estate  of  said  Marcus  A.  Flournoy,  deceased ; 
said  sale  to  be  made  at  the  late  residence  of  said  deceased 
in  this  county,  on  the  15th  day  of  January,  1861,  and  from 
day  to  day  thereafter  until  said  sale  is  completed;  after 
having  first  given  notice  of  the  time,  place,  and  terms  of  sale, 
with  description  of  the  property,  in  the  Chambers  Tribune, 
a  newspaper  published  in  the  county,  and  upon  the  following 
terms — the  lands  to  be  sold  on  credit  of  one  and  two  years, 
half  and  half;  all  the  personal  propert}7,  except  slaves,  on  a 
credit  of  twelve  months ;  and  the  slaves  to  be  sold  for  one- 
fifth  cash,  and  the  balance  on  a  credit  of  twelve  months ;  the 
credit  payments  to  be  secured  by  notes,  payable  to  said 
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administrator,  with  at  least  two  good  and  sufficient  sureties. 
It  is  further  ordered,  that  said  Thomas  E.  Flournoy  report 
to  this  court  an  account  of  said  sale  within  sixty  days  there- 
after. It  is  further  ordered,  that  said  application,  and  all 
papers  on  file  relating  to  this  proceeding,  be  recorded." 

The  sale  was  made,  pursuant  to  the  terms  of  this  decree, 
on  the  15th  January,  1861 ;  and  J.  B.  Todd  became  the  pur- 
chaser of  the  lands  in  controversy,  at  the  price  of  $4.11  per 
acre,  making  in  the  aggregate  $5,260.80;  and  he  received 
from  the  administrator  a  certificate,  stating  these  facts,  and 
that  "he,  said  Todd,- has  complied  with  the  terms  of  said 
sale,  by  giving  notes,  with  security,  payable  one  and  two 
years  after  date."  The  administrator  made  a  report  of  the 
sale,  under  oath,  on  the  21st  January,  1861 ;  and  the  court 
thereupon  "  ordered,  that  the  same  be  recorded."  Said  Todd 
took  possession  of  the  lands  under  his  purchase,  and  held 
them  until  the  11th  day  of  February,  1870,  when  he  sold 
and  conveyed  them,  with  covenants  of  warranty,  to  Mrs. 
Matilda  G.  Todd,  the  complainant  in  this  cause;  and  she 
thereupon  entered  into  possession,  and  continued  in  the 
peaceable  possession,  through  the  said  J.  B.  Todd  as  her 
tenant,  until  the  1st  January,  1873,  when  they  were  recov- 
ered from  her  in  an  action  at  law,  by  Samuel  Spence,  one  of 
the  defendants,  who  had  been  appointed  administrator  de 
bonis  non  of  said  decedent's  estate  on  the  5th  June,  1871. 

The  foregoing  facts  were  alleged  in  the  bill,  and  shown  by 
the  several  exhibits  attached  to  it.  The  bill  further  alleged, 
that  J.  B.  Todd  paid  the  first  of  his  notes  for  the  purchase- 
money  to  the  said  Thomas  F.  Flournoy,  the  administrator, 
and  had  made  a  partial  payment  on  the  second,  which  said 
administrator  had  transferred  to  Thomas  L.  Penn,  one  of  the 
defendants,  in  payment  of  supplies  furnished  by  him  to  the 
family  of  the  deceased  while  they  were  kept  together  and 
supported  under  the  provisions  of  his  will ;  that  the  balance 
due  on  this  note,  at  the  filing  of  the  bill,  was  $539.40,  which 
had  not  been  paid,  because  Adam  Flournoy,  one  of  the 
minors,  threatened  to  repudiate  the  sale  when  he  became  of 
age,  and  to  have  the  sale  and  the  transfer  of  the  note  to  Penn 
set  aside ;  that  the  dispute  about  the  title  to  the  land  and 
the  transfer  of  the  note,  and  the  non-residence  of  some  of 
the  heirs,  rendering  it  impracticable  to  tender  a  deed  to 
them  to  be  executed,  had  prevented  said  J.  B.  Todd  and  the 
complainant,  respectively,  from  tendering  payment  of  the 
note  in  full  to  them  and  said  Penn,  and  demanding  a  deed 
for  the  land;  that  the  complainant  was  able,  ready,  and 
willing  to  pay  the  balance  due  on  said  note,  with  interest,  to 
the  person  who  might  be  entitled  to  receive  it,  or,  if  the 
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court  should  decide  that  the  partial  payments  already  made 
to  Penn  were  unauthorized,  then  she  would  pay  the  whole 
amount  of  the  note,  with  interest,  "and  she  hereby  offers 
and  proposes  to  pay  the  same  to  the  said  Penn,  or  to  whom- 
soever the  court  may  decree  it  to  be  paid,  and  to  stand  by 
and  abide  whatever  decree  the  court  may  render  in  the 
premises." 

The  bill  alleged,  also,  that  in  August,  1866,  George,  Wil- 
liam, and  Adam  Flournoy,  the  latter  being  then  an  infant, 
and  suing  by  his  guardian,  filed  a  petition  in  said  Probate 
Court  of  Chambers  county,  to  compel  a  final  settlement  of 
the  administration  of  said  Thomas  F.  Flournoy ;  that  a  final 
settlement  was  made,  under  the  petition,  on  the  28th  Janu- 
ary, 1867,  in  which  said  administrator  was  charged,  among 
other  things,  with  the  entire  amount  of  the  notes  for  the 
purchase-money  given  by  said  J.  B.  Todd,  and  decrees  were 
rendered  against  him,  in  favor  of  the  respective  heirs  and 
legatees,  for  their  distributive  shares  of  the  estate,  including 
the  purchase-money  of  the  lands,  and  "each  has  received 
and  enjoyed  the  same ;"  and  that  all  the  heirs  and  legatees 
knew,  when  this  settlement  was  made,  that  the  second  note 
had  been  transferred  to  Penn,  and  was  held  by  him.  The 
bill  prayed  a  reference  and  account,  to  ascertain  the  amount 
of  the  purchase-money  due  and  unpaid ;  that  the  court  would 
determine  to  whom  the  money  should  be  paid,  and  would 
require  a  good  and  legal  title  to  the  land  to  be  made  to  the 
complainant,  on  her  paying  the  amount  thus  ascertained  to 
be  due  ;  that  she  might  be  placed  in  possession  of  the  land, 
and  established  in  her  right  to  it  against  any  claim  on  the 
part  of  the  defendants ;  also,  for  an  account  of  the  rents  of 
the  land  during  the  time  it  was  detained  from  her,  and  for 
general  relief. 

A  demurrer  to  the  bill  was  filed  by  all  the  defendants 
jointly,  except  J.  B.  Todd,  Thomas  L.  Penn,  and  Thomas  F. 
Flournoy,  assigning  the  following  (with  other)  grounds  of 
demurrer:  1st,  that  the  special  act  of  the  legislature  was 
unconstitutional  and  void ;  2d,  that  the  sale  of  the  lands  was 
void,  because  contrary  to  the  express  provisions  of  the  tes- 
tator's will,  and  because  the  court  had  no  jurisdiction  to 
order  it ;  3d,  that  no  proof  was  taken  by  depositions,  as  in 
chancery  cases,  to  show  a  necessity  for  the  sale ;  4th,  that 
the  sale  was  never  confirmed,  and  the  purchase-money  was 
never  paid;  5th,  that  more  than  eleven  years  had  elapsed 
since  the  sale  was  made ;  and,  6th,  that  complainant  had  an 
adequate  remedy  at  law.  Said  defendants  also  filed  a  plea 
in  bar,  averring  that,  on  the  20th  December,  1872,  said  J.  B. 
Todd  had  filed  a  bill  in  said  court  against  them  and  others, 
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stating  therein  the  same  facts  as  were  alleged  in  the  bill  in 
this  case,  and  praying  the  specific  performance  of  the  said 
contract  of  sale ;  and  that  said  bill  was  dismissed,  on  demur- 
rer, for  want  of  equity,  in  May,  1873.  To  this  plea  the 
complainant  demurred.  The  cause  being  submitted  to  the 
chancellor  on  the  demurrer,  plea,  and  demurrer  thereto,  and 
on  motion  to  dismiss  the  bill  for  want  of  equity,  he  sustained 
the  motion,  and  dismissed  the  bill,  for  want  of  equity,  at  tlie 
costs  of  the  complainant's  next  friend;  and  his  decree  is  now 
assigned  as  error. 

W.  H.  Denson,  for  the  appellant. 

May  &  Richards,  contra.     (No  briefs  on  file.) 

MANNING,  J.— Marcus  A.  Flournoy  died  in  April,  1849, 
in  Chambers  county,  leaving  a  plantation,  slaves  and  other 
property  therein,  and  a  second  wife  and  several  children  by 
her  and  by  a  former  wife  surviving  him,  and  a  last  will  and 
testament.  After  divers  legacies  given  chiefly  to  his  older 
set  of  children,  by  the  tenth  clause  of  his  will,  he  required 
the  plantation,  embracing  the  lands  in  controversy  in  this 
cause,  with  the  slaves  not  disposed  of,  cattle,  hogs,  <fec, 
thereon,  to  be  kept  together  and  the  land  to  be  cultivated 
(according  to  the  words  of  the  will)  "  until  my  youngest 
child  living  at  the  time  of  my  decease  shall  become  of  full 
age  in  law,  *  *  *  *  for  the  use,  support  and  mainte- 
nance of  my  wife  and  family,  and  the  education  of  my  chil- 
dren;" and  he  directed  that  any  surplus  of  the  income  should 
be  invested  in  land,  or  slaves,  or  be  lent  out  upon  interest 
by  his  executors,  as  to  them  should  seem  best  for  the  interest 
of  his  wife  and  children ;  but  that  this  should  not  be  con- 
strued to  prevent  any  of  his  children  mentioned  in  the  ninth 
clause  of  the  will,  not  including  some  of  the  older  ones,  from 
demanding  and  receiving  their  respective  shares  of  the  per- 
sonal estate,  according  to  said  clause,  when  they  should  sev- 
erally arrive  at  full  age.  By  the  eleventh  clause  of  his  will 
he  required  the  proceeds  of  his  real  estate,  when  sold,  to  be 
divided  equally  among  all  his  children ;  and  he  appointed 
his  wife  and  Patrick  Jarvis  and  John  Kennedy  executors. 

In  February,  1860,  the  widow  of  testator  having  died,  we 
presume  (for  she  is  not  mentioned  as  having  then  or  thence- 
forth any  interest  in  the  transactions),  an  "  Act  for  the  relief 
of  the  legatees  of  Marcus  A.  Flournoy,  deceased,"  was  passed 
by  the  legislature,  enacting :  "  That  upon  the  petition  of  any 
of  the  legatees  of  Marcus  A.  Flournoy,  deceased,  late  of 
Chambers  county,  made  to  the  Probate  Court  of  said  county, 
setting  forth  the  necessity  of  a  sale  or  distribution  of  all  or 
Vol.  lvl 
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any  portion  of  the  estate  of  said  Flournoy,  and  that  it  would 
be  for  the  interest  of  all  parties  entitled  to  share  in  said 
estate  to  have  the  same  sold  and  proceeds  reinvested  or  dis- 
tributed, or  to  have  the  property  distributed,  all  parties  in 
interest  being  made  parties  to  said  petition,  either  as  plain- 
tiffs or  defendants,  and  having  due  notice  thereof,  said  pro- 
bate judge  shall  be  and  he  is  hereby  invested  with  all  the 
jurisdiction  which  a  Chancery  Court  could  exercise  on  a  bill 
regularly  filed  in  such  Chancery  Court  to  accomplish  the 
objects  prayed  for  by  such  petition." — (Acts  of  1859-60, 
page  620.) 

Six  of  the  children  of  the  testator,  including  two  married 
daughters  and  the  husbands  of  these  married  daughters,  filed 
their  petition  under  this  act  for  a  sale  of  the  property  of  the 
deceased,  including  the  1280  acres  of  land  in  controversy,  in 
Chambers  Probate  Court,  averring  that  the  only  other  persons 
besides  petitioners  interested  in  the  estate  of  testator,  were 
his  sons,  Marcus  A.  Flournoy,  then  twenty-one  years  old, 
Augustus  Flournoy,  eighteen  years  old,  and  Adam  Flournoy, 
then  twelve  years  old,  of  whom  the  last  named  resided  in 
Georgia ;  and  petitioners  prayed  to  have  these  minors  made 
parties  defendant,  and  that  guardians  ad  litem  be  appointed 
for  them,  &c.  The  principal  prayer  of  the  petition  was,  that 
the  court  would  decree  a  sale  of  the  estate  on  such  terms  as 
to  it  should  seem  most  beneficial ;  "  the  purchaser  thereof  to 
be  invested  with  a  good  and  valid  title  to  the  same  upon 
complying  with  the  terms  of  said  sale." 

The  court,  on  the  10th  of  December,  I860,  in  a  decree, 
reciting  that  the  petitioners  came  by  their  attorney,  and  that 
Adam  had  been  "brought  into  court  by  publication  in  a 
newspaper"  of  the  county  according  to  an  order  of  the  court 
made  on  the  16th  of  October  before,  and  that  Augustus  and 
Marcus  had  received  notice  strictly  according  to  an  order  of 
the  court  made  on  the  same  day,  and  that  Elliott  H.  Muse, 
who  had  previously  been  appointed  by  the  court  and  had 
consented  to  act  as  guardian  ad  litem  for  the  three  minors, 
came  and  filed  answer  for  them,  denying  the  allegations  of 
the  petition;  and  that  it  appeared  to  the  court,  "by  com- 
petent proof,  that  the  statements  of  the  said  application  [were] 
true,  and  that  it  would  be  for  the  interest  of  all  the  parties 
entitled  to  share  in  said  estate,"  thereupon  ordered  a  sale  of 
the  property  real  and  personal  set  forth  in  the  schedule,  to 
be  made  on  the  premises,  January  15th,  1861,  after  notice, 
&c,  under  the  direction  of  Thomas  F.  Flournoy,  administra- 
tor de  bonis  non,  with  the  will  annexed  ;  *  *  *  the  lands 
to  be  sold  on  credit  of  one  and  two  years,  half  and  half,  all 
the  personal  property  except  slaves  on  a  credit  of  twelve 
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months,  and  the  slaves  to  be  sold  for  one-fifth  cash  and  the 
balance  on  a  credit  of  twelve  months,  the  credit  payments  to 
be  secured  by  notes  payable  to  said  administrator  with  at 
least  two  good  sufficient  securities."  The  decree  further 
required  that  Thomas  F.  Flournoy  report  an  account  of  the 
sale  within  sixty  days.  This  sale  was  made  the  loth  of  Jan- 
uary, 1861 ;  and  the  1280  acres  of  land  were  sold  to  one  Jesse 
B.  Todd,  at  $4  11-100  an  acre,  making  $5,260  80-100;  of 
which  sale  Flournoy  gave  a  certificate  of  that  date  to  him, 
stating  further  that  Todd  had  "  complied  with  the  terms  of 
sale  by  giving  his  notes  with  security,  payable  one  and  two 
years  after  date."  The  report  of  sale  of  the  personal  prop- 
erty is  not  set  out,  "  the  land  being  alone  in  issue  in  this  case," 
as  a  postscript  in  the  exhibit  says.  January  21st,  1861,  the 
minutes  of  the  Probate  Court  show  that  Flournoy  made 
"report  in  writing,  and  under  oath,  of  the  sale  of  the  prop- 
erty of  said  estate,  sold  by  him  under  and  by  the  order  of 
this  court,"  and  that  it  was  ordered  that  the  same  be  re- 
corded. 

On  the  11th  of  January,  1870,  J.  B.  Todd,  who  purchased 
the  land,  conveyed  it  with  warranty  to  complainant,  Matilda 
G.  Todd.  She  filed  this  bill  June  3d,  1873,  against  all  the 
children  and  heirs  aforesaid  of  Marcus  A.  Flournoy,  deceased, 
except  Marcus  A.,  junior,  and  Augustus  S.,who  (as  it  alleges) 
died  intestate,  without  issue,  and  unmarried,  leaving  as  their 
heirs  their  brothers  and  sisters  aforesaid,  and  their  interests 
in  the  said  lands  free  from  liability  for  any  debts;  and  against 
Samuel  Spence,  administrator  de  bonis  non  of  the  estate  of 
Marcus  A.  Flournoy,  and  Jesse  B.  Todd,  complainant's  vendor, 
and  one  Thomas  L.  Penn,  sen'r,  as  defendants. 

The  bill  alleges  the  premises,  and  that  Jesse  B.  Todd  took 
and  had  possession  of  the  lands  from  the  date  of  the  sale  to 
him,  January  15th,  1861,  to  the  date,  June  3d,  1871,  of  his 
conveyance  to  complainant,  and  that  she  thereafter  was  in 
possession  by  her  tenant,  said  Jesse,  until  January,  1873, 
when  they  were  recovered  of  her  by  said  Samuel  Spence  as 
administrator  de  bonis  non  of  Flournoy,  by  an  action  of  tres- 
pass to  try  titles ;  that  said  Jesse  paid  the  first  of  the  two 
notes  he  gave  for  said  lands,  to  Thomas  F.  Flournoy ;  that 
said  Thomas  transferred  the  other  of  said  notes,  soon  after 
the  sale,  to  said  Thomas  L.  Penn,  in  payment  for  supplies 
furnished  by  Penn  to  keep  up  the  family  of  Marcus  A.  Flour- 
noy, deceased,  under  his  will ;  that  said  Jesse  has  paid  to 
Penn  upon  this  latter  note  $2,091,  and  owes  only  a  balance 
of  $539  40-100  on  it;  that  he  was  hindered  from  paying  this 
by  the  claim  to  the  property  made  by  Adam  Flournoy,  who 
threatened  when  he  became  of  age  to  repudiate  the  sale  of 
Vol.  lvi. 
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the  laud,  and  have  it  and  the  transfer  of  the  note  by  said 
Thomas  set  aside ;  that  the  disputes  about  the  title  to  the 
land  and  the  right"  of  Penn  to  receive  payment  of  the  note, 
and  the  inability  to  tender  a  deed  to  the  heirs  of  Flournoy, 
some  of  whom,  and  among  them  Thomas  F.  since  1867, 
resided  out  of  the  State,  prevented  said  Jesse,  or  complain- 
ant, from  tendering  payment  of  the  note  in  full  to  them  and 
said  Penn,  upon  their  executing  such  deed ;  that  complainant 
is  ready,  willing  and  able  to  pay  the  balance  due  on  said  note 
to  whomsoever  is  entitled  to  receive  it,  or  to  pay  the  original 
amount  thereof  and  interest,  if  the  court  shall  be  of  opinion 
she  is  bound  so  to  do;  and  that  she  is  willing  and  offers  to 
abide  by  the  decree  of  the  court,  and  prays  that  it  will  order 
and  adjudge  that  the  title  to  said  land  be  conveyed  to  com- 
plainant, and  that  she  be  put  in  possession  thereof,  upon 
paying  the  balance  of  the  price  aforesaid  as  the  court  may 
direct.  The  bill  charges  further,  that  in  August,  1866,  George 
and  William  and  Adam  Flournoy,  the  latter  by  his  guardian, 
one  Holliday,  petitioned  the  Probate  Court  to  briug  Thomas 
F.  Flournoy  to  a  final  settlement  of  his  administration ;  that 
such  'final  settlement  was  effected  January  28th,  1867 ;  that 
said  Thomas  was  charged  therein,  among  other  things,  with 
the  total  amount  of  the  notes  given  for  the  land ;  that  de- 
crees upon  such  settlement  were  rendered  against  him  in 
favor  of  the  several  legatees  and  heirs  of  said  Marcus  A., 
deceased,  for  their  respective  shares  of  said  estate,  including 
the  purchase-money  of  said  lands,  and  that  "each  has  re- 
ceived and  enjoyed  the  same."  The  exhibit  referred  to  as 
showing  such  final  settlement,  is  not,  however,  in  the  record. 
Also,  it  is  alleged,  that  the  heirs  who  petitioned  the  Probate 
Court  for  the  sale  of  the  land,  were  all  of  age  when  they  filed 
the  petition ;  and  that  all  of  the  heirs  and  legatees  knew,  at 
the  time  of  the  final  settlement,  that  the  second  land  note 
had  been  transferred  to  and  was  held  by  defendant  Penn. 

Pleas  and  demurrers  were  filed  to  the  bill  of  complaint ; 
and,  upon  motion,  it  was  dismissed  by  the  chancellor  for  want 
of  equity. 

It  is  insisted  for  appellees,  that  the  act  of  the  legislature 
of  February,  1860,  relating  to  a  sale  of  the  estate  of  the  tes- 
tator, Flournoy,  is  in  violation  of  the  constitution,  and  void. 
Special  statutes,  authorizing  the  sale  of  property  of  estates 
of  deceased  persons,  or  of  minors,  or  in  the  hands  of  trustees, 
or  making  provisions  intended  to  facilitate  the  disposal  or 
conversion  of  such  property,  are  numerous.  Of  course,  they 
have  taken  many  different  shapes,  and  have  been  the  occa- 
sion of  many  (not  entirely  harmonious)  judicial  decisions. 
Indeed,  they  are  frequently  the  cause  of  much  perplexity  to 
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courts.  Generally,  such  legislation  is  assailed  as  an  invasion 
of  thepiovince  of  the  judiciary;  sometimes,  as  violating  the 
provision  that  no  person  shall  be  deprived  of  his  property 
but  by  due  process  of  law,  or  according  to  the  law  of  the 
land. 

Judge  Cooley  has  discussed  the  subject,  in  his  invaluable 
work  on  Constitutional  Limitations.  He  says  the  rule  de- 
duced from  the  authorities  seems  to  be  this:  "If  the  party 
standing  in  position  of  trustee  applies  for  permission  to 
make  the  sale,  for  a  purpose  apparently  for  the  interest  of 
the  cestui  que  trust,  and  there  are  no  interests  to  be  consid- 
ered and  adjudicated,  the  case  is  not  one  that  requires  judi- 
cial action,  but  it  is  optional  with  the  legislature  to  grant 
relief  by  statute,  or  to  refer  the  case  to  the  courts  for  con- 
sideration, according  as  the  one  course  or  the  other,  on  con- 
siderations of  policy,  may  seem  desirable." — (p.  98).  Cases 
in  Massachusetts,  New  York,  Ohio,  and  other  States,  are 
reviewed  by  the  author ;  which  leads  him  to  say  further : 
"  This  species  of  legislation  may,  perhaps,  be  properly  called 
prerogative  remedial  legislation.  It  hears  and  determines 
no  rights.  It  deprives  no  one  of  his  property.  It  simply 
authorizes  one's  real  estate  to  be  turned  into  personal,  on 
the  application  of  the  person  representing  his  interest,  and 
in  such  circumstances  that  the  consent  of  the  owner,  if  capa- 
ble of  giving  it,  would  be  presumed."  In  Ohio,  a  statute  was 
held  valid,  which  authorized  commissioners  to  make  sale  of 
lands,  held  in  fee  tail  by  minor  devisees  under  a  will,  in  order 
to  cut  off  the  entailment,  and  effect  a  partition  between  them  ; 
the  statute  being  applied  for,  on  behalf  of  the  devisees,  by 
their  mother  and  the  executor  of  the  will. — Carroll  v.  Lessee 
of  Olmstead,  16  Ohio,  251. 

In  Massachusetts,  previously,  a  special  act  of  the  legisla- 
ture authorized  a  father,  as  guardian  of  his  minor  children, 
to  whom  land  had  descended  from  their  mother,  to  sell  and 
convey  it,  and  put  the  proceeds  at  interest,  on  good  security, 
for  their  benefit,  he  giving  bond  to  the  judge  of  probate  for 
his  fidelity.  The  sale  having  been  made,  the  children,  when 
they  became  of  age,  repudiated  it,  on  the  ground  that  the 
statute  was  void.  The  Supreme  Judicial  Court  of  that  State 
held  that  it  was  "necessary  for  the  interest  of  those  who,  by 
the  general  rules  of  law,  are  incapacitated  from  disposing  of 
their  property,  that  a  power  should  exist  somewhere  of  con- 
verting lands  into  money;"  that  in  that  commonwealth,  "this 
power  must  rest  in  the  legislature,  that  body  being  alone 
competent  to  act^as  the  general  guardian  and  protector  of 
those  who  are  disabled  to  act  for  themselves;"  and  that,  in 
exercising  that  power  for  one  not  sui  juris,  the  legislature  "is 


!876.]  OF  ALABAMA.  Ill 

[Todd  v.  Flournoy's  Heirs  and  Adm'r.  ] 

in  fact  protecting  him  in  bis  property,  *  *  *  and  enab- 
ling him  to  derive  subsistence,  comfort  and  education  from 
property  which  might  otherwise  be  wholly  useless,  during 
that  period  of  life  when  it  might  be  most  beneficially  em- 
ployed."— Rice  v.  Parkman,  16  Mass.  326.  And  in  New  York, 
it  was  held,  that  "it  is  clearly  within  the  powers  of  the  leg- 
islature, as  parens  patrice,  to  prescribe  such  rules  and  regu- 
lations as  it  may  deem  proper,  for  the  superintendence,  dis- 
position, and  management  of  the  property  and  effects  of  in- 
fants, lunatics,  and  other  persons  who  are  incapable  of  man- 
aging their  own  affairs." — Cochran  v.  Van  Swilay,  20  Wend. 
373.  See,  also,  Leggett  v.  Hunter,  19  N.  Y.  445 ;  Esfep  v. 
Hutchman,  14  Serg.  &  E.  435  ;  Steioart  v.  Griffith,  33  Mo.  13. 
In  Peto  v.  Gardner  (2  Yo.  &  Coll.  312),  the  vice-chancellor, 
approving  an  arrangement  which  would  change  the  nature  of 
interests  held  under  a  will,  and  which  he  considered  he  had 
not  the  power  to  effectuate, — in  order  to  enable  the  parties 
to  get  an  act  of  parliament  to  authorize  it,  declared  that  in 
his  opinion  it  would  be  beneficial. 

The  bottom  idea  in  this  clas^  of  cases  seems  to  be  this : 
Where,  by  the  law  of  the  land,  the  provisions  of  which  de- 
pend on  the  legislature,  certain  persons,  because  of  defect  of 
understanding,  immaturity,  or  some  legal  disability,  are  held 
to  be  incapable  of  disposing  ot  their  property,  and,  by  reason 
of  supervening  circumstances,  are  hindered  from  having  as 
beneficial  use  of  it,  in  its  existing  shape  or  condition,  as  the 
donors  or  grantors  intended  they  should  have ;  and  in  con- 
sequence of  the  trusts,  limitations,  or  other  provisions  attend- 
ing the  gift  or  grant  of  it,  the  courts  can  not  afford  relief ;  in 
such  cases,  the  legislature,  representing  the  State,  the  gen- 
eral guardian  of  all,  may  justly  interpose  by  a  special  enact- 
ment, and  authorize  the  property  to  be  disposed  of,  or  con- 
verted, for  the  benefit  of  such  persons,  provided  they  them- 
selves might  so  dispose  of  it,  if  sui  juris.  We  do  not  intend 
to  say  that  the  principle  underlying  such  legislation  has  no 
greater  breadth  than  this.  Many  cases  go  beyond  it,  as  thus 
qualified ;  and  some  similar  special  acts  are  founded  on  a 
different  consideration,  such  as  those  that  authorize  a' sale 
of  property  to  pay  debts  with  which  it  is  chargeable.  Of 
this  character,  was  the  statute  held  to  be  valid  in  Holman's 
Heirs  v.  Bank  of  Norfolk,  12  Ala.  369;  and  Watkim  Heirs  v. 
Holman's  Lessee,'  16  Peters,  25.  See,  also,  Wilkinson  v.  Leland, 
2  Peters,  260;  Florentine  v.  Barton,  2  Wall.  210.  The  case 
before  us  does  not  require  us  to  investigate  the  questions 
arising  in  cases  of  this  and  other  classes.  They  are  numer- 
ous, and  not  all  in  harmony ;  and  some  of  them  tend  to  make 
obscure  and    indefinite    the  line   between    the  legitimate 
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power  of  the  legislature  and  the  jurisdiction  of  the  courts ;  a 
line  which  should  be  kept  as  distinct  as  possible,  in  order 
that  persons  belonging  to  one  of  these  two  departments  of 
government  may  be  enabled  the  better  to  observe  the  com- 
mand in  the  constitution  that  forbids  them  from  exercising 
any  powers  properly  belonging  to  the  other.  For  this  reason, 
and  for  the  purpose  of  preventing  the  expensive  and  embar- 
rassing litigation,  and  the  doubts  about  titles  that  arise  out 
of  such  legislation,  it  is  desirable  that  the  limits,  in  this 
direction  of  the  law-making  power,  should  not  be  indefinitely 
enlarged. 

The  special  statute  on  which  this  case  rests,  is  within  the 
principle  as  stated  above,  and,  therefore,  is  not  void.  The 
petition,  filed  under  it  in  1860,  was  signed  by  all  the  adult 
legatees  of  the  testator,  discloses  that  the  minors  were  scat- 
tered, two  of  them  being  in  Macon  county,  and  the  youngest 
in  Georgia,  and  makes  no  mention  of  their  mother,  who  was 
also  a  legatee,  and  who,  we  therefore  suppose,  was  not  then 
living.  Some  of  those  mentioned  in  the  ninth  clause  of  the 
will  seem  to  have  arrived  at  full  age,  and,  we  suppose,  had 
drawn,  as  they  were  entitled  to  do,  their  shares  of  the  slaves 
and  other  personal  property  used  on  the  plantation  to  make 
it  productive.  If  so,  this  would  probably  leave  a  large  tract 
of  land,  kept  together  by  will  until  the  youngest  child  should 
become  of  full  age,  without  adequate  means  for  the  tilling  of 
it,  and  chargeable  with  taxes ;  a  condition  which  might  make 
it  highly  advantageous,  as  the  petition  alleged,  to  all  con- 
cerned, the  minors  as  well  as  the  rest,  that  the  estate  should 
then  be  converted  into  money,  and  the  proceeds  be  reinvest- 
ed or  distributed.  At  least,  it  was  made  to  appear  that  this 
would  be  so  to  the  legislature,  who  had  authority  to  decide 
the  question  and  make  the  enactment.  It  did  not  undertake 
to  deprive  any  of  the  legatees  of  the  share  or  interest  given 
to  him  by  the  will,  but  only  looked  to  a  change,  or  conver- 
sion, of  the  subject  in  which  such  interest  existed.  If  the 
General  Assembly  had  the  power  to  authorize  this  to  be 
done  by  commissioners,  or  a  guardian,  or  trustee,  it  had  the 
power  to  authorize  a  court,  designated  by  it,  to  inquire  into 
and  act  upon  the  subject.  In  many  of  the  instances  in  which 
such  statutes  have  been  passed,  some  duty  or  office  in  carry- 
ing them  into  execution  has  been  imposed  on  courts  of  the 
same  kind  as  this  Court  of  Probate. 

But  a  Court  of  Probate,  being  one  of  special  and  limited 
jurisdiction,  could  exercise  the  authority  conferred  by  this 
statute,  only  upon  the  condition  that  there  was  a  compli- 
ance with  the  requisitions  prescribed  as  preliminary  thereto. 
The  record  must  show  the  existence  of  the  things   upon 
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which  its  jurisdiction  depended.     What  were  they?     Fi^st, 
a  petition  should  be  filed  in  the  Probate  Court,  by  some  one 
or  more  of  the  legatees  of  testator  Mournoy.     This  was 
done ;  and  the  petitioners  were  all  who  were  of  mature  age. 
Second,  all  the  parties  in  interest  must  be  made  parties, 
plaintiff  or  defendant,  and  have  notice  of  the  proceeding. 
The  record  shows  that  this  was  done.     Third,  the  petition 
must  set  forth  the  necessity  of  a  sale  or  distribution  of  all 
or  a  portion  of  the  estate,  and  that  it  would  be  to  the  interest 
of  all  the  parties  to  have  the  same  sold,  and  the  proceeds 
re-invested  or  distributed,  or  to  have  the  property  distribu- 
ted.    The  petition  avers  "  that  it  is  greatly  to  the  interest  of 
said  legatees,  and  of  all  parties  entitled  to  a  share  in  the 
estate  of  Marcus  A.  Flournoy,  deceased,  to  have  a  sale  of 
the  real  and  personal  property  of  said  Marcus  A.  Flournoy, 
so  that  each  of  the  parties  interested  may  have  the  share  to 
which  he  or  she  may  be  entitled  under  said  will;  that  the 
keeping  of  said  estate  together,  and  working  it,  is  productive 
of  no  benefit  to  the  parties  interested,  or  very  little,  com- 
pared to  the  accumulation  which  the  funds  from  the  proceeds 
of  a  sale  of  said  estate  would  realize  to  them  respectively," 
&c.     Tested  by  a  demurrer,  this  would  be  very  defective. 
The  petition  does  not  set  forth  the  facts  that  cause  a  neces- 
sity for  the  sale  of  the  property;  the  circumstances,  events, 
changes  of  condition,  or  other  palpable  things,  which  might 
be  proved  by  evidence,  and  ought,  in  such  a  case,  to  be  al- 
leged, to  make  good  the  pleading.     (See  Ex  parte  Jeivett,  16 
Ala.  409.)     But  this  is  not  now  the  subject  of  inquiry.     The 
question  is,  was  jurisdiction  of  the  cause  acquired  by  the 
court?     In  our  opinion,  it  was.     The  word  "necessity,"  in 
the  statute,  is  not  used  in  an  absolute  sense.     Its  meaning 
varies  according  to  the  subject  and  connection.     In  this  act, 
it  means  only  a  strong  or  urgent  reason  why  the  thing  pro- 
posed should  be  done.     In  this  sense,  the  petition  sets  forth 
a  necessity  for  the  sale  of  the  property,  to-wit:  that  in  its 
present   condition  the  property  is  of  no  advantage  to  its 
owners,  or  very  little,  compared  to  the  benefit  they  would 
derive  from  having  it  converted  into  money,  and  the  funds 
invested  for  accumulation ;  and  it  sets  forth  that  the  interest 
of  all  would  be  thereby  promoted.     The  jurisdictional  aver- 
ments are  sufficient,  notwithstanding  the  defects  of  the  peti- 
tion as  a  pleading.     The  petition  sets  out,  also,  as  an  exhibit, 
the  will  of  testator  Flournoy,  showing  the  disposition  he 
made  of  his  property,  and  some  other  things,  and  refers 
particularly  to  the  act  under  which  it  is  filed. 

The  next  inquiry  is:  what  power  had  the  Probate  Court, 
when  it  obtained  jurisdiction?    It  was  "invested  with  all  the 
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jurisdiction  which  a  Chancery  Court  could  exercise,  on  a  bill 
regularly  filed  in  such  Chancery  Court,  to  accomplish  the 
objects  prayed  for  by  such  petition."  This,  appellant  in- 
sists, means  that  the  Probate  Court  is  clothed  with  power  to 
cause  the  land  to  be  sold,  whether  a  Court  of  Chancery  had 
such  power  or  not,  but  must  proceed  according  to  the  prac- 
tice and  methods  of  the  Chancery  Court.  We  do  not  so 
understand  the  statute.  Let  the  words  be  transposed,  and 
the  meaning  is  not  changed.  The  Probate  Court  "is  invested 
with  all  the  jurisdiction  to  accomplish  the  objects  prayed 
for  by  such  petition,  which  a  Chancery  Court  could  exercise 
on  a  bill  regularly  filed  in  such  Chancery  Court."  Pro  hoc 
vice,  the  Probate  Court  is  a  Court  of  Chancery,  with  all  its 
power,  and  no  more,  to  accomplish  the  objects  prayed  for 
by  the  petition. 

Had  that  court  the  power  to  set  aside  the  express  provis- 
ions and  arrangements  made  by  testator  for  the  benefit  of 
his  minor  children,  by  causing  the  plantation,  <fec,  which  the 
will  ordered  to  be  kept  up  and  worked,  for  the  benefit  of  his 
younger  children,  until  the  youngest  should  become  of  age, 
to  be  converted  into  money?  In  such  a  case,  the  weight  of 
authority  is  against  the  existence  of  the  power  in  a  court  of 
equity,  unless  it  be  given  by  legislation.  Of  its  control  over 
a  ward's  estate,  it  is  said  in  Adams'  Equity  (marg.  p.  2^): 
"In  cases  where  a  trust  exists,  the  degree  of  authority,  as 
well  as  the  manner  of  its  exercise,  will  depend  on  the  terms 
of  the  instrument  creating  it.  In  other  cases,  the  court  is 
thrown  on  its  inherent  jurisdiction,  and  has  authority  to 
manage  the  estate  during  minority,  and  to  apply  its  proceeds 
for  the  infant's  benefit;  but  there  is  no  inherent  power  to 
dispose  of  or  alter  the  estate  itself,  except  in  cases  of  election 
or  partition,  where  the  disposition  is  demandable  as  of  right 
by  other  parties,  and  [or]  of  the  devolution  on  an  infant 
of  a  mortgaged  estate,  where  a  sale  is  the  only  protection 
against  foreclosure."  Perhaps,  the  latter  part  of  this  pas- 
sage may  not  be  law  in  this  country. — See  Ex  parte  Jeivett, 
16  Ala.  409 ;  Baker  v.  Lorillard,  4  Comst.  257.  It  is  immate- 
rial, however,  in  this  case,  whether  it  be  true  or  not.  The 
Court  of  Probate  being  invested  with  jurisdiction  in  the  cause, 
whatever  decree  it  rendered  in  the  premises  is  just  as  valid 
as  it  would  have  been  if  rendered  by  a  court  of  equity.  It 
cannot  be  collaterally  impeached.  However  full  of  error  it 
may  be,  it  must  stand  as  the  law  of  the  case,  until  reversed, 
or  set  aside,  upon  an  appeal,  or  by  some  direct  proceeding ; 
and  this,  the  lapse  of  time  has,  in  the  present  instance, 
barred. 

But  that  court  did  not  finish  the  work  it  undertook  to  do. 
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Though  it,  in  effect,  confirmed  the  sale  made  under  its  decree 
( Worthington  v.  McRoberts,  9  Ala.  297),  it  has  not  ordered  a 
conveyance  of  the  property,  or  refused  to  do  so.  The  title 
was  not  conveyed  to  the  purchaser.  Nor  was  the  authority 
of  the  Probate  Court  over  the  case  exhausted.  Quoad  hoc,  it 
is  still  a  court  of  chancery.  And  if  the  controversy  were 
now  between  the  original  purchaser  at  the  sale,  and  the 
devisees  of  testator,  and  no  one  else,  and  another  equity  had 
not  intervened,  the  Probate  Court  would  still  be  the  forum 
in  which  the  questions  between  them  would  have  to  be  set- 
tled. Having  jurisdiction,  and  having  taken  cognizance  of 
the  cause,  no  other  court  could  interpose,  notwithstanding 
the  long  time  elapsed  since  the  decree  of  sale  was  made,  to 
do  what  it  could  do  in  the  cause  commenced  by  petition. — 
Haralson  v.  Collins,  at  this  term ;  Deadrick  v.  Smith,  6  Humph. 
138.  In  Tally  v.  Starkes  Administrator  (6  Grattan,  339), 
nearly  thirty  years  had  elapsed  between  a  sale  under  a  de- 
cree and  a  confirmation  of  it  by  the  same  court ;  and  in  the 
meantime,  the  defendant,  who  died  in  possession,  and  subse- 
quent purchasers  from  his  heirs,  had  occupied  and  treated 
the  property  as  their  own.  Yet,  it  was  held,  on  confirma- 
tion of  the  sale,  that  the  purchaser's  title  related  back  to 
that  time,  superseding  intermediate  conveyances,  and  that 
he  was  entitled  to  recover  the  land  in  an  action  at  law.  We 
refer  to  this  only  to  show  the  continuing  power  of  the  Probate 
Court,  and  not  for  any  other  purpose. 

But  a  difficulty  arises  from  the  fact  that  the  Court  of  Pro- 
bate is  not  a  court  of  general  chancery  jurisdiction;  and 
that  the  court  which  ordered  this  sale  has  no  larger  capacity 
of  that  sort  than  is  conferred  on  it  by  the  statute.  It  had 
power  only  to  make  and  enforce  the  sale,  and  make  a  distri- 
bution of  the  funds  among  the  several  co-owners.  But,  by 
its  inexpert  action,  its  omission  to  do  its  duty  correctly  and 
in  full,  other  adversary  interests  have  arisen.  By  order  of 
the  court,  the  sale  was  made  by,  and  notes  for  the  purchase- 
money  were  taken  payable  to  Thomas  F.  Flournoy,  the 
administrator;  and  being  permitted  to  hold  them,  he  has 
received  (it  seems)  payment  of  one  in  full,  and  transferred 
the  other  to  a  person  outside,  who  has  received  part  pay- 
ment of  the  amount  of  it,  and  claims  to  be  entitled  to  the 
residue.  Wherefore,  the  present  complainant,  who  is  a 
grantee  of  the  land  from  the  original  purchaser,  of  January, 
1861,  and  offers  to  pay  the  balance  of  the  purchase-money 
due,  says,  in  the  conflict  of  claims,  she  does  not  know  whom 
to  pay.  She,  therefore,  files  her  bill  in  the  Court  of  Chancery, 
makes  all  the  persons  in  whom  the  title  to  the  land  resides, 
and  the  original  purchaser  from  whom  she  bought,  and  the 
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assignee  of  his  promissory  note  for  half  the  purchase-money, 
to  whom  the  administrator  transferred  it,  and  Spence,  the 
subsequent  administrator  de  bonis  non,  &c,  parties  defend- 
ant, and  prays  the  court  to  determine  to  which  of  them  the 
unpaid  purchase-money  is  due,  and  how  much  is  due  to 
them ;  and  that,  upon  payment  thereof,  she  may  receive  a 
perfect  conveyance.  This  imposes  on  the  chancellor  a  super- 
intendence also  of  the  trusts  created  by  the  will.  The  case 
had  thus  gotten  beyond  the  jurisdiction  of  the  Probate 
Court,  and  was  properly  brought  in  a  court  of  equity. 

The  plea  that  a  similar  bill,  brought  by  the  original  pur- 
chaser, after  he  had  conveyed  all  his  interest,  title  and  estate 
to  the  land  in  dispute  to  the  complainant  in  this  cause,  was 
formerly  dismissed  for  want  of  equity,  does  not  prevent  his 
assignee  from  having  an  equity,  that  entitles  her  to  maintain 
this  suit. 

What  decree  should  be  rendered  in  this  cause  will,  of 
course,  depend  on  the  pleadings  and  proof,  not  yet  filed  or 
produced.  We  may  remark,  however,  that  the  statute  on 
which  this  case  rests,  does  not  appear  to  be  an  act  in  the 
administration  of  an  estate  of  a  deceased  person.  It  speaks, 
it  is  true,  of  the  legatees  (meaning  also  the  devisees)  of  the 
estate  of  Flournoy,  It  was  as  such  they  obtained  their 
interests  in  common  in  the  property  given  to  them  by  his 
will.  This  was  admitted  to  probate  in  May,  1849,  about 
eleven  years  before  the  act  was  passed.  No  mention  is  made 
in  the  act,  of  executors,  or  administrators,  or  of  creditors  of 
the  deceased,  or  of  a  continuing  administration.  It  looks 
only  to  a  conversion  for  distribution  of  the  property  belong- 
ing to  testator's  children,  which  had  come  to  them  by  his 
will,  and  of  which  they  were  already  in  possession  according 
to  it3  provisions.  The  Probate  Court  received  the  jurisdic- 
tion a  Chancery  Court  could  exercise  to  accomplish  that 
object.  It  was  a  case  between  co-owners,  which  was  in- 
trusted to  it,  and  which  it  was  required  to  dispose  of  as  a 
Court  of  Chancery  should;  and  it  took  control  of  their  prop- 
erty, as  such,  through  its  agent,  whose  authority  and  power 
were  only  such  as  it  conferred  on  him  in  that  cause — not 
amplified  by,  or  complicated  with  any  duties  or  rights  that 
might  belong  to  him  as  administrator  of  testator's  estate. 
The  description,  therefore,  among  the  petitioning  devisees 
and  legatees  of  Thomas  F.  Flournoy,  as  administrator  de 
bonis  non  with  the  will  annexed  of  Marcus  A.  Flournoy,  and 
also  as  one  of  his  children  and  heirs,  cannot  be  understood 
as  meaning  that  it  was  in  the  capacity  of  administrator  he 
was  a  party  to  the  petition,  but  only  as  indicating  that, 
being  such  administrator,  he  had  no  objection  to  interpose, 
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or  claim  to  make  of  the  property  for  administration,  that 
should  prevent  the  court  from  proceeding  to  dispose  of  it 
according  to  the  special  act,  as  the  property  of  those  among 
whom,  or  for  whose  benefit,  the  distribution  contemplated 
was  to  be  made.  The  Probate  Court  ought,  therefore,  as  a 
special  court  of  chancery,  to  have  had  the  proceeds  of  the 
sales  of  the  property  sold  brought  into  court  to  be  disposed 
of  by  it  for  the  benefit  of  the  parties  to  the  cause,  according 
to  their  several  rights  under  the  will,  and  not  have  allowed 
it  to  be  used  by  the  administrator  in  course  of  administra- 
tion. Although  the  sale  was  made,  by  the  order  of  the  court, 
under  the  direction  of  the  administrator,  and  the  notes  taken 
for  the  price  were  made  payable  to  the  administrator,  this 
did  not  give  him  the  property  of  an  administrator  in  them. 
He  was  acting  as  a  commissioner  only,  of  a  special  court  of 
chancery,  and  its  dealings,  and  the  dealings  of  others  with 
him,  should  have  been  with  him  in  that  character.  How  far 
the  purchaser  of  the  land  may  have  been  justified  in  paying 
the  first  note  to  Thomas  F.  Flournoy,  the  administrator, 
when  by  order  of  the  court  it  was  made  payable  to  him,  it  is 
not  necessary  now  to  inquire ;  but  his  transfer  of  the  second 
note  to  Penn  cannot,  it  would  seem,  confer  on  the  latter  a 
good  title. 

The  definitive  determination,  however,  of  this  and  other 
matters,  the  effect  of  the  consent  of  the  defendants  to  the 
proceedings  of  the  administrator,  and  of  their  settlement 
with  him  in  that  capacity  of  accounts  in  which,  as  alleged,  he 
charged  himself  with  the  amount  of  such  sales — very  potent 
facts  in  such  a  case,  according  to  the  authorities — and  the 
inquiry  what  part  of  the  fund  should  have  been  disposed  of, 
and  how  they  should  have  been  disposed  of  for  the  benefit 
of  the  minors,  until  the  youngest  should  become  of  age, 
according  to  the  trust  created  in  their  behalf  by  the  will, 
are  things  which  can  be  settled  only  when  all  the  pleadings, 
and  cross-pleadings,  and  evidence  are  in,  and  the  cause  is 
submitted  for  a  final  decision. 

The  chancellor  erred  in  dismissing  the  bill  for  want  of 
equity;  and  his  order  must  be  reversed,  and  the  cause  re- 
manded for  further  proceedings. 
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Hill  et  al.  v.  Armistead  et  al. 

Creditors'  Bill  in  Equity,  to  set  aside  Sale  of  Intestate's  Lands 
under  Execution,  and  Remove  Settlement  of  Estate  into 
Chancery. 

1.  Judgments  rendered  during  late  war  ;  sale  of  lands  wider. — A  sale  of  lands 
under  execution,  issued  on  a  judgment  which  was  rendered  during  the  late 
war,  is  valid,  and  cannot  be  set  aside  in  equity  on  that  ground. 

2.  Decedents'  estates;  jurisdiction  of  equity  in  matter  of  settlement. — The 
original  jurisdiction  of  the  Chancery  Court  over  the  subject  of  administra- 
tions may  be  invoked  by  any  person  interested  in  the  estate,  except  the  per- 
sonal representative,  without  the  assignment  of  any  special  reason,  at  any 
time  before  proceedings  for  a  settlement  have  been  commenced  in  the  Probate 
Court ;  but,  when  proceedings  for  a  settlement  have  been  commenced  in  that 
court,  or  when  the  jurisdiction  of  equity  is  invoked  by  the  personal  repre- 
sentative, some  special  equitable  reason  must  be  shown  ;  and  in  the  case  of 
insolvent  estates,  the  report  of  insolvency  is  the  commencement  of  such 
proceedings. 

Appeal  from  the  Chancery  Court  of  Lauderdale. 

Heard  before  the  Hon.  E.  S.  Watklns. 

The  bill  in  this  case  was  filed  on  the  20th  November,  1871, 
by  Nelson  G.  Hill  and  others,  on  behalf  of  themselves  and 
such  other  creditors  of  George  G.  Armistead,  deceased,  as 
might  come  in  and  make  themselves  parties;  and  sought, 
principally,  to  set  aside  a  sale  of  certain  lands  under  execu- 
tion, as  hereinafter  more  particularly  stated,  and  to  remove 
the  settlement  of  said  Armistead's  estate  into  the  said 
Chancery  Court.  The  said  George  G.  Armistead  died,  in- 
testate, on  the  11th  October,  1866;  and  his  administrator 
and  heirs  were  made  defendants  to  the  bill.  His  estate  was 
declared  insolvent  on  the  18th  May,  1868,  but  no  settlement 
of  the  administrator's  accounts  was  ever  made ;  and  the  bill 
alleged  that  his  accounts  could  not  be  settled  in  the  Probate 
Court,  because  he,  as  the  administrator  of  the  estate  of  one 
John  Peters,  deceased,  claimed  and  held  a  debt  against  said 
estate  for  more  than  $30,000.  The  lands  belonging  to  said 
Armistead  were  sold  by  the  sheriff,  on  the  5th  October, 
1866,  a  few  days  before  his  death,  under  executions  issued 
on  judgments  rendered  by  the  Circuit  Court  of  said  county 
during  the  late  war ;  the  dates  of  which  judgments  are  not 
stated  in  the  bill,  though  it  is  averred  that  they  were  ren- 
dered by  the  "pretended  courts  of  the  then  rebel  govern- 
ment of  Alabama."     The  several  purchasers  at  the  sale  were 
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also  made  defendants  to  the  bill.  The  prayer  of  the  bill 
was,  that  the  administration  and  settlement  of  the  estate  be 
removed  into  the  Chancery  Court ;  that  the  proper  accounts 
be  taken;  that  the  sale  of  the  lands  be  set  aside,  and  the 
lands  be  sold  under  the  decree  of  the  court,  for  the  benefit 
of  the  creditors  who  might  prove  their  debts ;  and  the  gen- 
eral prayer,  for  other  and  further  relief,  was  added.  At  the 
May  term,  1873,  as  appears  from  "Entries  from  chancellor's 
docket,"  copied  into  the  record,  the  bill  was  dismissed  by 
the  complainant,  as  against  the  purchasers  of  the  land ;  and 
the  cause  was  submitted  on  demurrer  (which  is  nowhere  set 
out  in  the  transcript),  and  on  motion  to  dismiss  for  want  of 
equity.  The  chancellor  sustained  the  motion,  and  dismissed 
the  bill,  but  without  prejudice;  and  his  decree  is  now  as- 
signed as  error. 

Wade  Keyes,  for  appellant. — The  decisions  of  this  court, 
on  the  authority  of  which  the  bill  was  filed,  have  been  over- 
ruled ;  and  the  claim  for  relief,  founded  on  the  invalidity  of 
the  sales  under  execution,  is  abandoned.  But  the  bill  still 
presents  a  proper  case  for  equitable  relief,  in  the  removal 
and  settlement  of  the  insolvent  estate  of  Armistead.  In  the 
matter  of  administrations,  courts  of  equity  have  original, 
inherent  jurisdiction;  and  that  jurisdiction  is  not  taken 
away,  nor  in  any  manner  impaired,  by  the  concurrent  juris- 
diction conferred  on  the  Probate  Courts.  When  another 
court  has  concurrent  jurisdiction  with  courts  of  equit}%  and 
has  taken  jurisdiction  of  a  particular  case,  and  is  proceeding 
in  the  exercise  of  that  jurisdiction,  equity  will  not  interfere. 
But  that  is  not  the  case  presented  here.  The  declaration  of 
insolvency  was  made  more  than  three  years  before  the  bill 
was  filed,  and  no  further  proceedings  were  taken  in  relation 
to  the  estate;  and  the  bill  alleges  facts  which  show  that  the 
Probate  Court  could  not  settle  the  administrator's  accounts. 
Pearson  v.  Darrington,  18  Ala.  352;  Hays  v.  C'ockreU,  41 
Ala.  75;  Kev.  Code,  §  2220. 

R  McFarland,  and  B.  T.  Simpson,  contra. 

STONE,  J. — The  controlling  purpose  of  the  present  bill 
was,  to  set  aside  a  sale  of  certain  lands,  made  by  the  sheriff 
under  executions,  on  the  ground  that  the  executions  were 
issued  on  judgments  that  were  rendered  during  the  war.  In 
the  case  of  Parks,  Brewer  &  Co.  v.  Coffey,  52  Ala.  33,  wo 
said,  "  a  sale  of  land  under  a  pluries  execution,  issued  since 
the  war,  on  a  judgment  rendered  during  the  war,  is  valid, 
and  will  pass  the  title  of  the  defendant  in  execution."     We 
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are  satisfied  with  that  decision,  and  adhere  to  it. — See  Horn 
v.  Lockhart,  17  Wall.  480.  This  is  decisive  of  the  main  ques- 
tion in  this  cause,  and  shows  that  the  complainants  are  not 
entitled  to  the  relief,  to  obtain  which  the  bill  was  filed. 

2.  Abandoning  this  main  purpose  of  the  bill,  it  is  now 
contended,  for  appellants,  that  the  bill  should  be  maintained 
as  an  administration  suit ;  that  the  administration  should  be 
removed  into  the  Chancery  Court,  and  the  settlement  be  had 
in  that  court.  In  the  case  of  Gould  v.  Hays,  19  Ala.  450, 
speaking  of  chancery  jurisdiction  in  matters  of  administra- 
tion, this  court  said :  "  The  remedy  in  the  Orphans'  [now 
Probate]  Court  being  cheaper,  and  more  expeditious,  than 
that  afforded  in  chancery,  this  court,  at  an  early  day,  doubt- 
less more  as  a  matter  of  sound  policy  than  of  strict  legal 
requirement,  was  inclined  to  confine  heirs,  distributees,  &c, 
of  a  deceased  person's  estate,  to  the  Orphans'  Court,  in  cases 
where  the  powers  of  that  court  were  adequate  to  administer 
full  relief."  The  Chancery  Court  retains  its  original  juris- 
diction over  the  subject  of  administrations,  and  may  be 
appealed  to  by  any  interested  party,  other  than  the  personal 
representative,  without  the  assignment  of  any  special  reason, 
at  any  time  before  the  concurrent  jurisdiction  of  the  Probate 
Court  has  attached,  by  the  institution,  in  that  court,  of  pro- 
ceedings having  substantially  the  same  object.  If  such 
proceedings  have  been  commenced  in  the  Probate  Court,  or 
if  the  powers  of  the  Chancery  Court  be  invoked  by  the 
personal  representative,  then  some  special,  equitable  reason 
must  be  assigned,  to  give  the  Chancery  Court  jurisdiction. 
See  Gould  v.  Hays,  supra ;  Moore  v.  Lesueur,  33  Ala.  241 ; 
McNeill  v.  McNeill,  36  Ala.  115;  Sellers  v.  Sellers,  35  Ala.  235. 

The  administration  and  settlement  of  insolvent  estates, 
under  our  statutes,  constitute  a  system,  and  have  justly  been 
regarded  as  a  continuation  of  one  proceeding.  The  filing  of 
a  proper  declaration  and  statements  gives  the  court  jurisdic- 
tion, and  all  else,  up  to  final  settlement  and  disbursement, 
follows  under  statutory  regulation.  Speedy,  simple,  and 
inexpensive  administration,  is  a  notable  and  praiseworthy 
characteristic  of  our  system.  We  think  such  report  of 
insolvency  must  be  classed  as  the  institution  of  proceedings 
in  the  Probate  Court,  which  will  exclude  chancery  jurisdic- 
tion, unless  some  special  equitable  ground  be  assigned,  under 
the  rule  above  laid  down.— 1  Brick.  Dig.  948,  §§  482,  483, 
484  et  seq.  No  reason  is  assigned  which  will  authorize  this 
administration  to  be  brought  into  the  Chancery  Court,  and 
the  chancellor  did  not  err  in  dismissing  the  bill, 

The  decree  is  affirmed, 

Vol.  lyi. 
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Doe,  ex  clem.  Davis  v.  Minge. 

Ejectment  by  Purchaser  at  Tax  Sale. 

1.  statute  partly  unconstitutional. — An  unconstitutional  provision  in  a  statute 
does  not  affect  the  validity  of  other  separate  and  independent  provisions, 
which  can  stand  without  it,  and  which  are  in  themselves  unobjectionable;  but 
this  principle  cannot,  by  its  terms,  be  applied  to  a  single  provision,  which 
is  incapable  of  separation,  and  which  was  clearly  intended  to  operate  as  an 
entirety. 

2.  Tax  deed;  effect  as  evidence. — The  87th  section  of  the  revenue  law  of 
1868,  so  far  as  it  declares  a  tax  deed  for  land  to  be  prima  facie  evidence  of 
certain  facts,  is  unobjectionable  and  valid;  but,  so  far  as  it  declares  such  deed 
to  be  conclusive  evidence  of  certain  other  facts,  it  is  unconstitutional  and  void; 
and  this  latter  provision  being  an  entirety,  it  must  fail  altogether:  the  word 
conclusive  cannot  be  struck  out  alone,  leaving  the  deed  to  operate  as  evidence 
merely,  instead  of  conclusive  evidence,  of  the  specified  facts. 

3.  Sale  of  land  for  taxes. — Under  the  provisions  of  the  revenue  law  of  18G8, 
land  could  be  sold  for  taxes,  only  when,  after  reasonable  search,  no  personal 
property  could  be  found;  and  no  property  was  exempt  from  sale  for  taxes, 
though  it  might  be  exempt  from  taxation;  hence,  a  sale  of  land  for  taxes  is 
invalid,  when  it  is  shown  that  the  tax  collector  made  no  search,  nor  personal 
demand,  and  that  the  person  against  whom  the  taxes  were  assessed  had  per- 
sonal property  sufficient  to  pay  them,  though  it  was  exempt  from  taxation. 

Appeal  from  the  Circuit  Court  of  Mobile. 

Tried  before  the  Hon.  H.  T.  Toulmin. 

This  action  was  brought  by  Justina  Davis,  against  William 
H.  Minge,  to  recover  a  city  lot  in  Mobile ;  and  was  com- 
menced on  the  3d  June,  1874  The  cause  was  tried  on  issue 
joined  on  the  plea  of  not  guilty.  The  plaintiff's  title  was 
founded  on  a  purchase  by  him  at  a  sale  for  taxes,  made  by 
the  tax  collector  of  said  county  on  the  first  Monday  in 
August,  1871;  and  he  offered  in  evidence  on  the  trial,  as  the 
bill  of  exceptions  shows,  the  certificate  of  purchase  given  to 
him  by  the  tax  collector,  and  a  deed  executed  to  him  by  the 
probate  judge,  which  was  dated  the  9th  September,  1873. 
"  The  court  permitted  said  deed  to  be  read  to  the  jury,  as 
prima  facie  evidence  of  three  things:  1st,  that  the  real  prop- 
erty conveyed  by  said  deed  was  subject  to  taxation  for  the 
years  therein  stated ;  2d,  that  the  taxes  were  not  paid  at  any 
time  before  the  sale  of  the  land ;  and,  3d,  that  the  real  prop- 
erty conveyed  had  not  been  redeemed  at  the  time  of  the 
making  of  the  deed.  The  plaintiff's  counsel  insisted,  that 
the  deed  was  prima  facie  evidence  of  every  fact  recited  in  it, 
material  to  make  it  a  good  and  valid  deed ;  but  the  court 
would  not  allow  it  to  be  read  as  evidence  of  any  fact  recited 
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in  it,  except  for  the  three  purposes  above  stated ;  to  which 
ruling  the  plaintiff  excepted."  The  plaintiff  introduced  the 
tax  collector  as  a  witness,  who  testified  to  the  advertisement 
and  sale  of  the  land,  and,  "  on  cross-examination  by  defend- 
ant, stated  that  he  made  no  personal  demand  of  the  defend- 
ant, for  the  taxes  for  the  years  1869  and  1870  (for  the  taxes 
of  which  years  on  the  land  he  had  sold  the  same),  nor  had 
he  made  any  search  for  personal  property  of  the  defendant. 
Said  witness  also  introduced  the  assessment  books  for  1869 
and  1870,  from  which  it  appeared  that  the  land  had  been 
returned,  or  listed,  by  the  defendant,  for  each  of  those  years ; 
that  for  the  year  1869  he  had  returned  no  personal  property, 
and  for  the  year  1870  had  returned  personal  property  valued 
at  $300,  consisting  of  a  watch,  valued  at  $150,  and  some 
other  articles,  valued  at  the  same  amount ;  but  on  the  assess- 
ment book,  and  on  the  same  line,  was  written  the  word 
"Exempted;"  and  for  the  year  1871  there  was  no  proof  of 
any  assessment  of  property,  real  or  personal."  The  defend- 
ant testified,  as  a  witness  for  himself,  "that  he  lived,  in  1869 
and  1870,  at  Bayou  LaBatre  in  said  county,  but  moved  up 
near  the  city  of  Mobile  in  1871,  and  engaged  in  the  dairy 
business ;  that  he  had  a  horse  and  wagon  that  year,  seven  or 
eight  cows,  and  some  furniture  suitable  for  his  family,  all 
worth,  as  he  supposed,  $700  or  $800 ;  and  that  the  tax  col- 
lector had  never  made  any  personal  demand  of  him  for  the 
taxes  of  1869  or  1870.  There  was  no  other  proof  as  to 
personal  property  possessed  by  said  defendant  at  the  time 
of  the  sale." 

"  Upon  this  evidence,  the  court  charged  the  jury,  that  it 
was  incumbent  on  the  plaintiff  to  prove  every  material  pre- 
requisite to  make  a  good  tax  title,  and  that  the  tax  title  read 
to  them  was  no  evidence  whatever,  except  as  prima  facie 
proof  of  the  three  things  for  which  it  had  been  allowed  to 
be  read  to  them;"  also,  "that  it  was  a  pre-requisite  to  the 
validity  of  the  deed  as  a  tax  title  that  the  tax  collector  had 
made  a  personal  demand  of  the  taxes,  or,  if  he  could  not 
find  him,  then  to  leave  a  note  in  writing  at  his  residence, 
requiring  the  payment  of  the  taxes;"  also,  "that  it  was 
necessary  to  the  validity  of  the  deed  that  the  tax  collector 
should  have  made  reasonable  search  for  personal  property, 
before  selling  the  land  for  taxes ;"  also,  "  that  no  personal 
property  was  exempt  from  sale  for  taxes,  and  if  the  jury 
believed  that  the  defendant  had  personal  property  enough 
to  pay  the  taxes  due  on  the  land  for  the  years  1869  and 
1870,  by  a  sale  thereof,  and  by  proper  diligence  he  could 
have  levied  on  personal  property  enough  to  satisfy  the  said 
Vol.  ltt. 
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taxes,  then  there  was  a  failure  to  prove  this  pre-requisite, 
and  the  plaintiff  could  not  recover." 

The  plaintiff  excepted  to  each  of  these  charges,  and  took 
a  non-suit  under  the  statute  (Rev.  Code,  §  2759) ;  which  he 
now  moves  to  set  aside,  assigning  as  error  the  rulings  of  the 
court  to  which,  as  above  stated,  he  reserved  exceptions. 

E.  S.  Dargan,  for  appellant. — 1.  It  is  admitted  that  the 
legislature  could  not  make  the  tax  deed  conclusive  evidence 
of  the  facts  recited  in  it ;  but  there  is  no  constitutional  pro- 
vision, and  no  principle  of  public  policy,  which  prohibits 
the  deed  from  operating  as  evidence  simply  of  the  recited 
facts.  When  the  word  conclusive  is  struck  out  of  the  statute, 
full  effect  is  given  to  the  constitution,  and  the  remaining 
words  can  stand  alone.  In  declaring  a  statutory  provision 
unconstitutional,  the  courts  will  only  strike  out  the  unconsti- 
tutional part,  and  enforce  the  residue,  though  it  be  part  of 
the  same  section,  or  even  of  the  same  sentence.  —  Bank  of 
Hamilton  v.  Dudley's  Lessee,  2  Peters,  526;  Commonwealth  v. 
Hitchings,  5  Grav,  482 ;  Warren  v.  Mayor  of  Charleston,  2  Gray, 
84;  People  v.  Hill,  7  Cal.  97;  Ex  parte' Pollard,  40  Ala.  77; 
Mobile  dt  Ohio  Railroad  v.  The  State,  29  Ala.  572 ;  Cooley's 
Const.  Lim.  179-80. 

2.  The  law  exempts  personal  property  from  taxation,  to 
the  amount  of  $500 ;  and  it  could  not  have  been  intended 
that  this  exempt  property  should  be  sold  for  the  taxes  on 
the  land.  The  land,  if  sold,  might  be  redeemed;  but  the 
personalty,  when  sold,  is  lost  and  consumed.  This  would, 
in  many  instances,  deprive  the  citizen  and  his  family  of 
necessary  provisions,  in  order  to  save  his  land. 

Goldthwaite  &  Taylor,  contra,  cited  Stoudenmire  v.  Brown, 
48  Ala.  689 ;  Allen  v.  Armstrong,  16  Iowa,  508 ;  Blackwell  on 
Tax  Titles,  80-82, 175-78;  Cooley  on  Const.  Lim.  369;  Scales 
v.  Alvis,  12  Ala.  617-20. 

BRICKELL,  C.  J.— The  87th  section  of  the  revenue  law 
of  1868  declares,  that  the  deed  of  the  probate  judge,  con- 
veying land  sold  for  taxes,  "  shall  be  prima  facie  evidence  in 
all  the  courts  of  this  State,  in  all  controversies  and  suits  in 
relation  to  the  rights  of  the  purchaser,  his  heirs,  or  assigns, 
to  the  land  thereby  conveyed,  of  the  following  facts :  1st, 
that  the  real  property  conveyed  was  subject  to  taxation  for 
the  year  or  years  stated  in  the  deed ;  2d,  that  the  taxes  were 
not  paid  at  any  time  before  the  sale ;  3d,  that  the  real  prop- 
erty conveyed  had  not  been  redeemed  from  the  sale  at  the 
time  of  the  deed ;  and  that  it  shall  be  conclusive  evidence  of 
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the  following  facts :  1st,  that  the  property  was  listed  and 
assessed  at  the  time,  and  in  the  manner  required  by  law ;  2d, 
that  the  taxes  were  levied  according  to  law ;  3d,  that  the 
property  was  advertised  for  sale  in  the  manner,  and  for  the 
length  of  time  required  by  law ;  4th,  that  the  property  was 
sold  for  taxes  as  stated  in  the  deed ;  5th,  that  the  grantee 
named  in  the  deed  was  the  purchaser ;  6th,  that  the  sale  was 
conducted  in  the  manner  required  by  law ;  7th,  that  all  the 
pre-requisites  of  the  law  were  complied  with,  by  all  the  officers 
who  had,  or  whose  duty  it  was  to  have  had,  any  part  or 
action  in  any  transaction  relating  to  or  affecting  the  title 
conveyed,  or  purporting  to  be  conveyed  by  the  deed,  from 
the  listing  and  valuation  of  the  property,  up  to  the  execution 
of  the  deed,  both  inclusive ;  and  that  all  things  whatever, 
required  by  law  to  make  a  good  and  valid  sale,  and  to  vest 
the  title  in  the  purchaser,  were  done,  except  in  regard  to  the 
three  points  named  in  this  section,  wherein  the  deed  shall 
be  prima  facie  evidence  only." 

In  Stoudenmire  v.  Brown,  48  Ala.  699,  it  was  decided,  that 
this  enactment  was  not  violative  of  the  constitution,  in 
declaring  the  deed  'prima  facie  evidence  of  the  particular 
facts  recited ;  that  it  was,  thus  far,  a  mere  regulation  of  the 
law  of  evidence ;  but  that,  so  far  as  it  declared  the  deed  con- 
clusive evidence,  it  was  violative  of  the  constitution,  and  void. 
The  correctness  of  this  decision  is  conceded  by  the  appel- 
lant's counsel ;  and  he  submits  that  it  is  only  the  word  con- 
clusive which  is  offensive  to  the  constitution,  and  that  it  may 
be  stricken  out,  leaving  the  enactment  to  declare  the  deed 
evidence  merely.  The  principle  invoked  is,  that  if  some  of  the 
provisions  of  a  statute  violate  the  constitution,  while  others 
are  consistent  with  it,  the  latter  will  be  maintained,  if  they 
can  be  separated  from,  and  stand  without  the  unconstitu- 
tional and  void  parts  of  the  law ;  that  the  courts  will  treat 
the  unconstitutional  parts,  as  if  they  were  stricken  out  of  the 
statute. — Mobile  cfc  Ohio  Railroad  Co.  v.  State,  29  Ala.  584. 
The  principle,  in  its  very  statement,  is  subject  to  the  limita- 
tion, that  the  constitutional  and  unconstitutional  parts  are 
capable  of  separation — that  they  are  wholly  independent  of 
each  other. —  Warren  v.  Mayor,  dtc.,  2  Gray,  99;  Jones  v.  Rob- 
ins, 8  Gray,  338 ;  State,  ex  rel.  v.  Commissioners,  &c,  5  Ohio 
(N.  S.)  506;  Cooley's  Const.  Lim.  176-181.  When  the  pro- 
visions are  incapable  of  separation — when  they  are  depend- 
ent on  each  other,  the  unconstitutionality  of  one  vitiates  the 
whole.  The  courts  have  no  power  to  modify,  reform,  or 
amend  legislative  enactments,  so  that  they  will  conform  to 
the  constitution.  They  must  be  accepted  as  the  legislature 
may  express  them.  If  the  legislative  intent  is  clear,  that  a 
Vol.  lvi. 
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statutory  provision  shall  be  deemed  and  taken  as  an  entire- 
ty— as  well  that  which  is  constitutional,  as  that  which  may 
be  unconstitutional — the  whole  must  fail. 

The  enactment  we  are  considering  is  an  illustration.     So 
far  as  it  declares  the  tax  deed  prima  facie  evidence,  its  con- 
stitutionality is  not  assailed. — Pillow  v.  Roberts,  13  How.  476. 
Though  this  forms  a  part  of  the  same  section  which  declares 
the  deed  conclusive  evidence,  it  is  distinct  and  separate  from 
the  latter.     The  one  makes  the  deed  prima  facie  evidence  of 
particular  facts ;  the  other  makes  it  conclusive  evidence  of 
different  facts.     The  two  clauses  do  not  refer  to  the  same 
subject-matter,  are  not  connected  in  meaning,  and  are  indica- 
tive of  different  legislative  intents.     Let  the  last  clause  be 
stricken  out,  and  the  first  remains,  complete,  and  capable  of 
execution,  according  to  the  apparent  legislative  intent.     It 
has  precisely  the  same  operation  and  effect  it  would  have  if 
the  latter  clause  had  not  been  introduced,  or  if  it  was  con- 
stitutional, and  capable  of  operation.     In  the  adoption  of 
both  clauses,  the  legislature  had  in  view  the  distinction  be- 
tween  evidence   subject   to  contradiction,  yet   sufficient  of 
itself  until  met  by  opposing  evidence,  and  evidence  which 
does  not  admit  of  contradictory  or  opposing  proof — evidence 
conclusive  of  itself.     The  purpose  was  not  to  make  the  deed 
merely  evidence,  but,  in  the  respect  we  are  now  considering, 
conclusive  evidence.      The  motive,  the   inducement  for  the 
enactment,   was   to   cut   off  all  inquiry  into   irregularities 
which  may  have  preceded  or  attended  a  sale  of  land  for  the 
payment  of  taxes.     The  difficulty,  if  not  the  impossibility,  of 
proving  the  requisites  of  such  a  sale — the  strict  compliance 
with   the   numerous   directions   and  conditions  of  revenue 
laws — rendered  tax  titles   almost  valueless.     To  avoid  the 
necessity  of  such  proof,  and  to  remove  from  controversy  the 
regularity  of  the  sale,  it  is  manifest  was  the  legislative  intent. 
This  intent  is  not  capable  of  consummation,  under  the  de- 
cision in  Sfoudenmire  v.  Brown,  supra.     We  can  not  say,  the 
legislature  would  have  made  the  deed  merely  evidence,  less 
than  prima  facie  evidence,  of  the  regularity  of  the  sale.     For 
it  must  be  observed,  in  the  section  we  are  considering,  the 
terms  prima  facie  and  conclusive  evidence  are  employed  in 
their  proper,  legal  meaning,  descriptive  of  different  degrees 
of  proof — the  one  as  merely  sufficient,  until  overcome  by 
opposing  evidence,  shifting  the  burden  of  proof ;  the  other, 
as  indisputable,  excluding  all  opposing  evidence.     There  can  * 
be  no  separation  of  the  words — they  are  dependent  on  each 
other,  each  essential  to  the  accomplishment  of  the  end  pro- 
posed.    If  the  word  conclusive  was  stricken  out,  the  enact- 
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ment  would  be  deprived  of  the  force  the  legislature  intended 
to  give  it. 

3.  The  revenue  law  of  1868  subjected  lauds  to  sale  for  the 
payment  of  taxes,  only  in  the  event  personal  property  could 
not  be  found,  after  reasonable  search. — Pamph.  Acts,  1868, 
315,  §54.  And  it  was  expressly  declared,  "no  property 
shall  be  exempt  from  sale  for  taxes." — lb.  314,  §  53.  In 
Scales  v.  Alvis,  12  Ala  617,  under  similar  statutory  provisions, 
it  was  held,  a  sale  of  land  for  taxes  could  not  be  supported, 
if  the  delinquent  had  goods  and  chattels  within  the  county, 
although  they  were  exempt  from  execution  for  the  payment 
of  debts.  The  rulings  of  the  Circuit  Court  conformed  to  this 
decision.  Proof  that  the  tax-payer  had  within  the  county 
personal  property,  and  that  the  collector  made  no  search  for 
it,  showed  that  he  was  without  power  to  sell  the  lands.  The 
law  made  the  personal  property  primarily  liable  for  the  pay- 
ment of  the  taxes.  It  was  only  when  such  property  could 
not  be  found,  after  reasonable  search,  that  power  to  sell  land 
was  conferred.  The  personal  property  may  have  been  exempt 
from  taxation,  but  it  was  not  exempt  from  liability  for  the 
payment  of  taxes.  By  the  express  words  of  the  statute,  all 
property  was  declared  liable  to  be  sold  for  the  payment  of 
taxes ;  and  the  order  in  which  it  could  be  sold  was  declared: 
primarily,  personal  property ;  when  that  failed,  the  lands. 

The  rulings  of  the  Circuit  Court  were  in  conformity  to 
these  views,  and  its  judgment  must  be  affirmed. 


Higktower  v.  Rigsby. 

Bill  in  Equity  to  enforce  Vendor  s  Lien  on  Land. 

1.  Vendor's  lien;  against  whom  asserted.— When  a  vendor  sells  land  on  a 
credit,  and  executes  to  the  purchaser  an  absolute  conveyance,  reciting  therein 
the  payment  of  the  purchase-money,  and  not  taking  a  mortgage  or  other  secur- 
ity for  its  payment,  he  may  nevertheless  assert  a  vendor's  hen  on  the  land,  as 
against  the  original  purchaser,  his  heirs,  or  any  one  claiming  under  him  or 
them  by  voluntary  conveyance;  but  not  against  a  sub-purchaser  for  valuable 
consideration,  who  has  paid  the  purchase-money  in  good  faith,  without  notice 
of  the  outstanding  lien;  and  when  he  seeks  to  enforce  such  lien  against  a  sub- 

"purchaser  who  has  made  full  payment,  the  onus  is  on  him  to  prove  actual 
notice,  or  knowledge  of  facte  sufficient  to  charge  a  party  with  implied  notice . 

2.  Same;  when  sub-purcluiser  is  chargeable  with  implied  notice.  —Declarations 
by  the  holder  of  one  of  the  notes  given  for  the  purchase-mouey,  asserting  a 
lien  on  the  land,  but  not  explaining  its  nature,  reported  to  a  sub-purchaser  of 
the  land  by  the  hearers,  who  at  the  same  time  derided  the  asserted  lien,  are 
not  sufficient  to  put  the  sub-purchaser  on  inquiry,  and  thus  charge  him  with 

Vol.  liv. 


1876-1  OF  ALABAMA. .  127 

[Hightower  v.  Rigsby.] 

implied  notice  of  an  outstanding  vendor's  lien,  when  the  person  holding  the 
note  has  no  connection  with  the  title. 

3  Same;  who  may  assert. — When  the  notes  given  for  the  purchase-money 
are  transferred  by  delivery  merely,  or  without  recourse  on  the  vendor,  the 
transferree  or  holder  can  not  assert  a  vendor's  lien  on  the  land.  (Criticising, 
explaining,  and  limiting  White  v.  Stover,  10  Ala.  443.) 

Appeal  from  the  Chancery  Court  of  Eandolph. 

Heard  before  the  Hon.  N.  S.  Graham. 

The  bill  in  this  case  was  filed  on  the  3d  November,  1873, 
by  William  Hightower  against  Samuel  Rigsby,  and  sought 
to  enforce  a  vendor's  lien  on  land  for  the  unpaid  purchase- 
money.  The  allegations  of  the  bill  are  in  these  words :  "Or- 
ator charges,  that  on  or  about  the  1st  day  of  August,  1871, 
one  William  D.  Heaton  sold  and  deeded  to  one  Andrew  Rigs- 
by the  following  lands,"  describing  them,  "  and  put  him  in 
the  possession  thereof;  for  which  the  said  Heaton  took  the 
note  of  the  said  Rigsby,  payable  to  himself  or  bearer  by  the 
25th  of  the  next  December  following,  for  about  $215,  as  part 
of  the  purchase-money  of  said  lands,  and  put  the  said  An- 
drew Rigsby  in  the  possession  of  the  same.  Orator  charges, 
that  the  said  Andrew  Rigsby,  shortly  thereafter,  sold  and 
deeded  said  lands  to  Samuel  Rigsby,  his  brother,  and  put 
him  in  the  possession  thereof;  that  said  Samuel  has  not 
paid  said  Andrew  Rigsby  for  said  lands;  that  said  Samuel 
Rigsby  had  notice,  before,  at  the  time  of,  and  since  his  said 
purchase,  that  said  note  was  outstanding,  unpaid,  and  a  lien 
on  said  lands.  Orator  charges,  that  he  is  the  bona  fide  owner 
of  said  note ;  that  it  is  due  and  unpaid ;  that  it  is  lost,  and, 
from  information  which  he  believes  to  be  true,  he  charges 
that  said  note  went  into  the  possession  of  said  Samuel  Rigs- 
by, and  is  now  there,  or  has  been  lost,  and  is  wholly  un- 
paid." 

The  defendant  answered  the  bill,  denying  its  allegations, 
and  setting  up  the  defense  of  a  bona  fide  purchase  for  valua- 
ble consideration  without  notice.  In  support  of  this  defense, 
the  deposition  of  the  defendant  himself  was  taken,  in  which 
he  thus  testified:  "I  did  not  have  any  notice  that  any  per- 
son had  a  claim  against  said  land.  After  I  had  purchased 
the  land,  I  saw  the  complainant,  and  told  him  I  wanted  to 
see  the  claim  he  held  against  the  land.  'He  said,  By  G — ,  I 
don't  hold  any  thing:  I  had  a  note,  and  I  lost  iV  It  was  in 
September,  1872,  or  thereabouts,  that  complainant  spoke  to 
me  about  having  any  claim  against  Andrew  Rigsby.  I  paid 
for  the  land  on  the  16th  September,  1872,  every  cent  of  it 
I  paid  a  mule,  at  $125,  a  wagon,  at  $40,  and  $35  in  cash." 
In  answer  to  cross-interrogatories  on  the  part  of  the  com- 
plainant, he  further  testified:  "About  the  last  of  September, 
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1872,  W.  D.  Lovorn  and  W.  H.  Butler  said,  that  they  had 
heard  Hightower  said  he  had  a  lien  on  said  land,  but  that 
they  did  not  think  he  had  any  lien  on  it.  Lovorn  said,  he 
would  not  give  a  pinch  of  snuff  for  the  lien  Hightower  had ; 
and  Butler  said,  that  he  would  not  give  a  piece  of  pencil  that 
he  was  holding  in  his  hand  for  it.  This  was  between  the 
time  I  had  bought  the  land,  and  the  time  I  paid  for  it."  The 
complainant  testified,  as  a  witness  for  himself,  that  he  "got" 
the  note  from  Heaton,  and  handed  it  to  his  wife,  who,  in  the 
presence  of  Andrew  Rigsby,  placed  it  in  one  of  her  drawers 
at  home;  that  it  had  been  lost,  or  stolen,  and  had  never  been 
paid ;  and  that  he  told  the  defendant,  '  he  should  hold  the 
land  responsible  for  it ;'  but  he  did  not  state  when  this  con- 
versation took  place,  nor  whether  the  note  was  transferred 
to  him  by  indorsement,  or  by  delivery  merely.  Heaton  testi- 
fied, as  a  witness  for  the  complainant,  that  the  note  had 
never  been  paid,  so  far  as  he  knew.  Andrew  Rigsby,  a  wit- 
ness for  the  defendant,  testified,  that  the  complainant,  when 
he  carried  the  note  home,  handed  it  to  him,  and  he  gave  it 
to  the  complainant's  wife  to  keep  for  him ;  and  that  the  note 
was  thus  given  to  him,  and  accepted  by  him,  in  full  payment 
and  settlement  of  a  demand  which  he  held  against  the  com- 
plainant. In  reference  to  these  matters,  the  testimony  of 
said  Andrew  Rigsby  and  the  complainant  was  conflicting. 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor 
held  that  the  evidence  sustained  the  defendant's  plea  of  a 
purchase  for  valuable  consideration  without  notice.  He 
therefore  dismissed  the  bill,  and  his  decree  is  now  assigned 
as  error. 

Hudson  &  Hudson,  for  appellant. 

James  Aiken,  and  M.  M.  Teague,  contra. 

MANNING,  J. — A  vendor  of  land,  who  sells  the  same  on 
a  credit,  and,  without  having  received  payment  of  the  pur- 
chase money,  or  taking  back  a  mortgage  or  any  other  secur- 
ity for  the  payment  of  it,  executes  his  conveyance,  contain- 
ing an  acknowledgment  of  satisfaction  in  full  of  the  price, — 
notwithstanding  this,  is  held  in  equity  entitled  to  a  hen  on 
the  land,  and  a  decree  to  have  it  sold  for  the  payment  of  the 
purchase-money,  so  long  as  the  land  remains  the  property 
of  the  vendee,  or  his  heirs,  or  any  person  holding  it  by  a 
merely  voluntary  conveyance  from  him  or  them.  But,  when 
the  estate  has  passed  to  a  purchaser  for  a  valuable  consider- 
ation, who  has  paid  the  purchase-money,  the  original  vend- 
or's lien  is  gone,   unless  he  shows   that  such  purchaser 
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acquired  it  with  information  or  knowledge  that  the  first  price 
had  not  been  paid,  or  was  informed  thereof  before  he  had 
paid  the  consideration  for  which  the  property  was  sold  to 
him.  The  burden  of  proving  this  is  on  him,  who,  though  he 
had  not  received  the  price  for  which  he  sold  the  land,  yet 
made  a  conveyance  of  it,  in  which  he  certified  to  the  world 
that  he  had.  Any  person,  who  desires  to  buy  the  land  after- 
wards, is  justified  in  supposing  that  what  is  so  certified  is 
true. 

2.  We  shall  not  discuss  the  question  of  veracity  in  this 
cause,  between  appellant,  who  was  a  transferree  of  the  note 
for  a  part  of  the  purchase-money,  and  Andrew  Eigsby,  the 
maker  of  it.  Samuel  Rigsby,  the  subsequent  purchaser, 
bought  the  land  in  controversy,  for  a  valuable  consideration, 
from  Andrew,  and  paid  the  same  to  him.  The  purchase  was 
agreed  on  in  July,  and  consummated,  by  payment  and  con- 
veyance, on  the  16th  of  September,  1872.  When  appellant 
told  Samuel  Rigsby  that  he  claimed  a  lien  on  the  land,  he 
does  not  say.  It  may  have  been  after  the  purchase  of  the 
latter  was  complete.  Indeed,  it  must  have  been  so,  accord- 
ing to  defendant's  testimony ;  for  he  said  it  was  about  the 
last  of  September  that  appellant  informed  him  of  his  claim. 
True,  he  admitted  that,  before  the  deed  was  made,  certain 
persons  named  had  told  him  that  appellant  had  said  he  had 
a  lien  on  the  land,  but  that  they  did  not  think  he  had,  and 
would  not  give,  as  one  said,  "  a  pinch  of  snuff,"  or  as  another 
said,  "a  lead  pencil"  then  in  his  hand,  for  appellant's  lien. 
How  such  a  lien  was  supposed  to  have  been  created,  does 
not  appear  to  have  been  explained  in  these  conversations ; 
and  as  appellant  had  not,  so  far  as  the  record  shows,  ever 
owned  the  land,  or  been  in  any  way  connected  with  the  title, 
what  was  said  by  third  persons  about  his  claiming  a  lien,  in 
a  conversation  with  defendant,  in  which  the  pretense  was  at 
the  same  time  derided,  might  be  regarded  by  defendant  as 
mere  idle  talk.  It  was  not  such  information  as  made  it 
necessary  for  him  to  seek  appellant  and  inquire  of  him  about 
the  matter. 

3.  Besides  this,  complainant  was  not  an  indorsee  of  the 
promissory  note  made  by  Andrew  Rigsby.  Mr.  Heaton,  to 
whom  it  was  given,  and  who  sold  the  land  to  Andrew  Rigsby, 
seems  to  have  transferred  the  note  to  appellant  by  delivery 
merely,  and  therefore  without  recourse.  Upon  this  subject, 
the  allegation  in  the  bill  is  :  "  Orator  charges,  that  he  is  the 
bona  fide  owner  of  said  note,  that  it  is  due  and  unpaid,"  &c. 
The  equitable  lien  of  a  vendor,  for  the  price  of  land  that  he 
has  conveyed  to  the  purchaser,  i>s  not  stipulated  for  in  the 
contract  of  sale.     It  is  "the  creature  of  courts  of  equity;"  and 
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the  principle  upon  which  they  have  established  it  is,  "  that 
a  person  who  has  gotten  the  estate  of  another,  ought  not  in 
conscience,  as  between  them,  to  be  allowed  to  keep  it,  and 
not  to  pay  the  full  consideration  money." — 2  Story's  Eq. 
§  1219.  The  lien  is  raised  for  the  benefit  of  the  vendor. 
But,  when  the  vendor  transfers  the  note  for  value  to  another 
person,  without  indorsing  it,  or  by  an  indorsement  without 
recourse,  and  without  an  engagement  or  guaranty  that  it 
shall  be  paid,  then,  according  to  the  weight  of  adjudged 
cases,  the  right  to  the  vendor's  equitable  lien  becomes  ex- 
tinguished.—2  Story's  Eq.  §  1227  of  the  12th  Ed. ;  HalVs  Ex'rs 
v.  Click,  5  Ala.  363 ;  1  Leading  Cases  in  Equity,  3d  Amer.  Ed. 
Hare  &  W.'s  notes,  366  et  seq. 

In  White  v.  Stover  (10  Ala.  44:3),  some  views  are  expressed 
by  Goldthwaite,  J.,  not  agreeing  with  what  we  have  here 
said.  But  his  observations  went  beyond  the  points  it  was 
necessary  for  the  court  to  decide.  The  suit  there  was  by  the 
vendor  himself,  upon  notes  payable  to  him,  which,  after  he 
had  transferred  them  without  indorsement  to  another,  were 
returned  to  him,  and  he  "  gave  his  own  in  place  of  them  ;" 
from  which  it  seems  manifest,  that  his  transfer  of  them  was 
not  ivithout  recourse,  but  upon  some  engagement  that  he  was 
to  see  them  paid.  After  this,  the  land  was  sold  at  sheriff's 
sale,  under  an  execution  against  the  vendee,  to  purchasers 
who  had  notice  that  the  notes  for  the  purchase-money  had 
not  been  paid,  and  that  the  vendor  claimed  a  lien  therefor  on 
the  land.  The  court  enforced  the  lien  in  the  vendor's  favor. 
The  learned  judge  was  at  fault,  perhaps  misled  by  the  head- 
note,  in  saying  of  Hall's  Ex'rs  v.  Click  (supra),  that  "  there 
the  note  was  assigned  ivithout  recourse;  though  we  do  not 
perceive  how  this  would  make  a  different  case,  or  change  the 
result."  It  was  not  assigned  at  all.  As  in  the  present  case, 
it  was  transferred  by  delivery  merely ;  but  it  was  alleged 
that,  when  the  vendor  so  transferred  the  note,  he  had 
promised  to  pay  it,  if  the  money  could  not  be  made  of  the 
vendee,  its  maker.  This,  though,  was  denied  ;  and  the  case 
made  was  that  of  a  transferree  by  delivery,  of  a  note  given 
to  a  vendor  for  the  land  sold  by  him,  claiming  as  such  trans- 
ferree, simply,  the  benefit  of  a  vendor's  equitable  lien  on  the 
land  for  the  payment  of  the  note.  See  latter  part  of  opinion 
of  Collier,  C.  J.,  5  Ala.  366.  The  court  decided  that  the 
transferree  was  not  entitled  to  the  lien. 

What  Judge  Goldthwaite  says  further,  in  White  v.  Stover, 
about  the  "  similitude  between  a  lien  of  this  description  and 
a  mortgage,"  to  the  effect  that  there  is  not  much  difference 
between  them,  must  be  regarded  as  his  own  individual  views, 
though  worthy,  as  such,  of*  great  respect.  For,  in  Houston 
Vol.  lvl 
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v.  Stanton,  in  the  very  next  volume  of  our  reports  (11  Ala.  412), 
the  nature  of  this  equitable  lien  of  a  vendor  is  more  partic- 
ularly considered;  and  Collier,  C.  J.,  in  the  course  of  his 
opinion,  quotes,  and  adopts,  without  disapprobation  by  any 
of  the  other  judges,  the  views  of  Mr.  Justice  Story,  as  ex- 
pressed in  Gilman  v.  Brown  (1  Mason,  191).  He  says  of  this 
equitable  lien  of  a  vendor  in  land  that  he  has  conveyed,  it  is 
"the  mere  creature  of  a  court  of  equity,  *  *  *  a  right 
which  has  no  existence  until  it  is  established  by  the  decree 
of  the  court  in  the  particular  case,  and  is  then  made  subser- 
vient to  all  other  equities  between  the  parties.  *  *  *  It 
is  not,  therefore,  an  equitable  estate  in  the  land  itself, 
although  sometimes  that  appellation  is  loosely  applied  to  it." 
This,  it  will  be  perceived,  makes  such  a  lien  quite  a  different 
thing  from  a  mortgage.  When  established,  it  has  some  of 
the  incidents  of  a  mortgage,  perhaps.  It  is  a  security,  like 
it,  for  the  payment  of  a  debt.  But  it  can  hardly  be  in  har- 
mony with  our  registration  laws  to  give  to  it  any  greater 
extension  or  reach  than  is  conceded  to  it  in  HalVs  Exrs  v. 
Click,  Grigsby  v.  Hair,  25  Ala.  327,  and  other  cases  agreeing 
with  them. — See  the  cases  collected  and  compared  in  1  Lead- 
ing Ca.  in  Eq.,  with  Hare  &  Wal.  Notes  (3d  Amer.  Ed.)  362, 
et  seq. 

Let  the  decree  of  the  chancellor  be  affirmed. 


Echols  v.  The  State,  ex  rel.  Dunbar. 

Contest  of  Municipal  Election,  by  Information  in   Nature  of 
Quo  Warranto. 

1 .  When  information  in  nature  of  quo  warranto  lies,  to  test  right  to  office  under 
municipal  election. — Where  the  charter  of  a  municipal  corporation  provides, 
that  the  votes  cast  at  a  popular  election  for  mayor  and  aldermen  shall  be 
returned  by  the  managers  of  the  election  to  the  acting  mayor,  and  be  by 
him  laid  before  the  city  council,  to  be  examined  and  counted ;  that  the  said 
council  shall  be  the  judges  of  the  election,  and  shall  have  full  power  to 
determine  all  matters  in  relation  thereto,  and  to  ascertain  the  legality  of  voters, 
and  shall  reject  all  illegal  votes,  and  count  only  such  as  are  legal,  and,  to  this 
end,  are  empowered  to  take  testimony,  examine  witnesses,  send  for  persons 
and  papers,  &c. ;  and  that  when  they  shall  have  decided,  from  the  returns  of 
any  such  election,  who  the  legally  elected  mayor  and  aldermen  are,  they  shall 
make  known  their  decision  by  publication  in  a  newspaper ;  but  does  not 
declare  that  their  decision  shall  be  final,  and  makes  no  provision  for  contest- 
ing it,  — their  decision  gives  to  the  person  in  whose  favor  it  is  rendered  a  prima 
facie  right  to  the  office,  until  he  is  ousted  by  proper  legal  process  ;  but  it  may 
be  contested,  by  a  party  aggrieved  thereby,  by  a  proceeding  in  the  nature  of  a 
quo  warranto  under  the  general  law. 
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2.  Same;  evidence. — On  the  trial  of  such  a  proceeding,  the  count,  exami- 
nation, &<;.,  by  the  city  council,  are  competent  evidence  for  the  defendant, 
who  is  in  possession  of  the  office  under  their  decision,  and  may  be  proved  by 
the  original  record  kept  by  them,  or  by  a  certified  copy  ;  but  the  tally-sheets 
kept  by  the  manogers  of  the  election,  not  being  required  by  law  to  be  kept, 
are  not  competent  evidence  for  the  relator. 

Appeal  from  the  Circuit  Court  of  Lee. 

Tried  before  the  Hon.  L.  B.  Strange. 

The  petition  by  which  this  proceeding  was  commenced 
was  in  the  name  of  the  State,  on  the  relation  of  Francis  M. 
Dunbar;  was  verified  by  the  oath  of  the  relator;  was  ad- 
dressed to  the  judge  of  the  Circuit  Court,  and  dated  the  18th 
January,  1872.  It  alleged  that,  at  an  election  for  mayor  and 
aldermen  of  the  city  of  Opelika,  held  pursuant  to  the  provis- 
ions of  the  charter,  on  the  2d  day  of  January,  1872,  the 
relator  received  a  majority  of  the  legal  votes  cast  for  the 
office  of  mayor,  and  was  duly  and  legally  elected  mayor  of 
said  city ;  that,  notwithstanding  these  facts,  Milton  F.  Echols 
had  seized  and  usurped  the  said  office,  and  was  exercising 
the  rights  pertaining  to  it,  receiving  the  emoluments,  <fec. 
The  petition  prayed  that  said  Echols  might  be  required  to 
show  by  what  authority  he  was  thus  usurping  said  office, 
and  compelled  to  surrender  it,  and  that  the  relator  might  be 
admitted  and  inducted  into  it  by  proper  forms  of  law.  The 
defendant  appeared,  and  demurred  to  the  petition,  or  rela- 
tion, assigning  thirteen  causes  of  demurrer,  all  of  which 
were  overruled  by  the  court ;  and  he  then  filed  five  special 
pleas,  to  which  demurrers  were  interposed,  and  some  of  them 
sustained.  The  pleadings  are  voluminous,  and  cannot  well 
be  condensed.  There  was  a  trial  by  jury,  and  a  verdict  for 
the  relator,  under  the  charge  of  the  court.  Numerous  charges 
were  asked  and  refused,  to  which  exceptions  were  reserved. 
The  assignments  of  error,  thirty-six  in  number,  embrace  the 
charges  given  and  refused,  the  lulings  of  the  court  on  the 
pleadings  and  evidence,  and  on  various  preliminary  motions, 
which  require  no  special  notice.  The  opinion  of  the  court 
states  the  material  facts,  so  far  as  necessary  to  a  correct 
understanding  of  the  points  decided.  No  briefs  are  on  file, 
and  none  have  come  to  the  hands  of  the  reporter. 

Gunn  &  Holieield,  with  Watts  &  Troy,  for  appellant. 

W.  H.  Barnes,  and  G.  D.  &  G.  W.  Hooper,  contra. 

STONE,  J. — Many  of  the  questions  attempted  to  be  raised 
by  this  record,  are  such  as  can  not  be  reviewed  in  this  court. 
Motions  for  imparlance,  continuance,  and  judgments  on  de- 
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murrer  not  shown  in  the  judgment  entry,  are  of  this  class- 
Man}'  other  questions,  preliminary  to  the  main  points  pre- 
sented, will  not  probably  arise  again. 

Section  3  of  the  act  "  to  establish  a  new  charter  for  the 
city  of  Opelika,"  approved  March  3d,  1870 — Pamph.  Acts, 
323 — contains  the  following  clauses  :  "  The  government  of 
said  city  shall  be  styled  '  The  City  Council  of  Opelika,'  and 
shall  consist  of  a  chief  officer,  to  be  styled  '  Mayor  of  the 
City  of  Opelika,'  and  six  aldermen,  to  be  elected  as  herein- 
after provided  for."  The  section  then  declares  the  qualifi- 
cations of  electors,  and  further  enacts,  "  That  the  said  city 
council  shall  determine  and  designate  the  place  in  said  city 
to  be  the  election  precinct  for  each  successive  election,  and 
appoint  managers  of  the  election,  such  number  of  persons 
as  may  be  deemed  expedient,  but  in  no  instance  fewer  than 
two ;  and  said  city  council  shall  have  power  to  prescribe  the 
manner  in  which  all  elections  shall  be  conducted ;  Provided, 
always,  that  the  votes  shall  be  returned  to  the  existing 
mayor,  and  by  him  laid  before  the  city  council,  to  be  exam- 
ined and  counted ;  that  the  said  city  council  shall  be  the 
judges  of  all  elections,  and  shall  have  full  power  to  determine 
all  matters  in  relation  thereto,  and  ascertain  the  legality  of 
voters,  and  in  the  count  shall  reject  all  illegal  votes,  and 
count  only  such  as  are  legal ;  and  to  this  end,  they  are  em- 
powered to  take  testimony,  examine  witnesses,  to  send  for 
persons  and  papers,  &c;  that  when  the  said  city  council 
shall  have  decided,  from  the  returns  of  any  such  election, 
who  the  legally  elected  mayor  and  aldermen  are,  the  said 
city  council  shall  make  known  such  decision  by  publication 
in  a  newspaper  or  newspapers  published  in  said  city." 

The  record  informs  us,  that,  on  the  second  day  after  the 
election,  the  mayor  laid  before  the  council  the  ballots  and 
poll-lists  of  the  election,  which  thereupon  entered  on  the 
duty  of  purging  said  ballots  and  counting  the  votes;  that 
said  city  council  continued  their  labors,  from  day  to  day, 
until  the  10th,  when  they  announced  the  result,  and  on  the 
next  day  made  publication  thereof,  in  a  newspaper  pub- 
lished in  the  city.  The  result,  as  announced,  was,  that  F. 
M.  Dunbar  had  received  for  mayor  one  hundred  and  fifty 
votes,  and  M.  F.  Echols  had  received  for  the  same  office  one 
hundred  and  fifty-five  votes ;  and  they  thereupon  proclaimed 
that  Echols  was  the  elected  mayor."  The  said  city  council 
kept  a  record  of  their  said  sessions  from  day  to  day,  and  the 
result  they  attained  on  the  10th ;  which  was  entered  in  the 
minutes  of  the  council.  The  tally-lists  of  all  the  votes  cast 
at  the  election  showed  that  Dunbar  received  a  majority  oyer 
Echols  of  thirty-three  votes ;  while  the  finding  and  decision 
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of  the  city  council  proclaimed  Echols  elected  by  five  ma- 
jority. 

The  Circuit  Court  permitted  the  relator  to  give  in  evidence 
before  the  jury  the  poll-lists  and  tally-sheets  of  the  votes 
cast,  and  refused  to  allow  the  defendant  to  make  proof  of 
the  deliberations  and  judgment  of  the  city  council,  by  which 
they  declared  Echols  elected.  The  court  charged  the  jury, 
that,  "  if  they  believed  all  the  evidence,  they  must  find  for 
the  plaintiff."  These  several  rulings  were  duly  excepted  to, 
and  they  are  now  assigned  as  error. 

Mr.  Cooley  says  (Const.  Lim.  623),  that  "  it  matters  not 
how  high  and  important  the  office,  an  election  to  it  is  only 
made  by  the  candidate  receiving  the  requisite  plurality  of 
the  legal  votes  cast."  He  says  further,  that  "  as  the  election 
officers  perform  for  the  most  part  ministerial  functions  only, 
their  returns,  and  the  certificates  of  election  which  are  issued 
upon  them,  are  not  conclusive  in  favor  of  the  officers  who 
would  thereby  appear  to  be  chosen,  but  the  final  decision 
must  rest  with  the  courts.  This  is  the  general  rule ;  and 
the  exceptions  are  of  those  cases  where  the  law  under  which 
the  canvass  is  made  declares  the  decision  conclusive,  or  when 
a  special  statutory  board  is  established  with  powers  of  final 
decision."  He  adds  further,  "  If  any  one,  without  having 
received  the  requisite  plurality  of  votes,  intrudes  into  an 
office,  whether  with  or  without  a  certificate  of  election,  the 
courts  have  jurisdiction  to  oust,  as  well  as  to  punish  him  for 
such  intrusion." 

Judge  Dillon,  in  his  work  on  Municipal  Corporations, 
vol.  2,  §  141,  says :  "It  is  not  unusual  for  charters  [of  munici- 
pal corporations]  to  contain  provisions  to  the  effect,  that 
the  common  council,  or  governing  body  of  the  municipality, 
shall  be  the  judge  '  of  the  qualifications,'  or  '  of  the  qualifica- 
tion and  election  of  its  own  members,'  and  of  those  of  the 
other  officers  of  the  corporation.  What  effect  do  provisions 
of  this  kind  have  upon  the  jurisdiction  of  the  superior  courts? 
The  answer  must  depend  upon  the  language  in  which  these 
provisions  are  couched,  viewed  in  the  light  of  the  general 
laws  of  the  State  on  the  subject  of  contested  elections  and 
quo  warranto.  The  principle  is,  that  the  jurisdiction  of  the 
courts  remains,  unless  it  appears  with  unequivocal  certainty 
that  the  legislature  intended  to  take  it  away.  Language  like 
that  quoted  above  will  not,  ordinarily,  have  this  effect,  but 
will  be  construed  to  afford  a  cumulative,  or  primary  tribunal 
only,  not  an  exclusive  one." 

The  same  author,  in  section  139,  had  said,  "A  constitu- 
tional provision  that  the  judicial  power  of  the  State  shall  be 
vested  in  a  supreme  and  inferior  courts,  does  not  disable  the 
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legislature  from  providing  that  the  city  council  shall  be  the 
judge  of  the  election  of  its  mayor,  members  and  other  officers, 
and  from  prohibiting  the  ordinary  courts  of  justice  from 
inquiring  into  the  validity  of  the  determination  of  the  city 
council." 

In  the  case  of  the  State  of  Missouri,  ex  rel.  v.  Fitzgerald, 
44  Mo.  425,  the  question  was,  whether  the  board  of  council- 
men  of  the  city  of  St.  Joseph  were  the  sole  and  final  judges 
of  the  qualification  and  election  of  its  members.  The  lan- 
guage of  the  charter  was,  "  The  board  of  councilmen  shall 
judge  of  the  qualifications,  elections,  and  returns  of  the 
members  thereof."  The  board  had  passed  on  the  election 
and  qualification  of  the  respondent,  and  had  admitted  him 
to  a  seat  in  their  body.  The  action  of  the  council,  in  thus 
admitting  him,  was  sought  to  be  reviewed  in  a  proceeding 
by  quo  warranto.  The  court  ruled,  that  "  the  authority  of 
the  board  of  councilmen  to  pass,  in  the  first  instance,  upon 
the  questions  involved  respecting  the  election  and  qualifica- 
tion of  the  respondent,  could  not  be  disputed."  The  court 
further  ruled,  however,  that  the  decision  of  the  board  of 
councilmen,  though  prima  facie  conferring  the  right  to  sit  in 
the  body,  was  not  conclusive,  and  did  not  take  away  the 
jurisdiction  of  the  common-law  courts  to  retry  the  question, 
there  being  no  words  in  the  charter  conferring  on  the  board 
of  councilmen  exclusive  or  final  jurisdiction. 

In  Gass  v.  The  State,  ex  rel.,  34  Ind.  425,  it  is  said,  that 
when  there  is  no  provision  of  law  for  contesting,  the  proper 
mode  of  attacking  the  election  of  a  city  officer  is  by  an  in- 
formation in  the  nature  of  a  quo  warranto.  To  the  same 
effect  is  State  of  Iowa,  ex  rel.  v.  Funek,  17  Iowa,  365.  In  the 
case  of  the  State  v.  The  Clerk  of  the  County  of  Passaic, 
1  Dutcher's  Rep.  354,  a  similar  decision  is  announced  as  that 
in  44  Mo.,  supra.  See,  also,  Hartley  v.  Mayor,  33  N.  Y.  606; 
People,  ex  rel.  v.  Kilduff,  1  111.  492 ;  Anthony  v.  Halduman, 
7  Kan.  50 ;    Ex  parte  Heath,  3  Hill,  N.  Y.  42. 

Where,  however,  the  statute  creates  a  board  or  tribunal  for 
the  trial  of  contested  elections,  and  clothes  such  tribunal 
with  necessary  machinery  and  power  to  hear  proofs  and 
determine  controversies  between  parties  litigant,  in  the  ab- 
sence of  statutory  regulations  giving  or  providing  for  further 
remedy,  the  decision  pronounced  in  such  contest  is  conclu- 
sive alike  of  law  and  fact,  unless  successfully  assailed  for 
want  of  jurisdiction. — Bateman  v.  Meqoioan,  1  Mete.  (Ky.) 
533 ;  The  State,  ex  rel,  v.  Marlow,  15  Ohio  State,  114.  The 
case  of  Wammack  v.  Holloivay,  2  Ala.  31,  is  somewhat  at  war 
with  the  view  last  above  expressed ;  but  that  case  was  so 
shaken,  in  its  fundamental  principle,  by  the  decision  of  this 
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court  in  Beebe  v.  Robinson,  52  Ala.  66,  that  it  can  not  now  be 
said  to  stand  as  an  authority  on  the  question. 

While,  under  the  act  "  to  establish  a  new  charter  for  the 
city  of  Opelika,"  the  city  council  are  authorized  to  examine 
and  count  the  votes ;  are  made  judges  of  the  election,  with 
full  power  to  determine  all  matters  in  relation  thereto,  to 
ascertain  the  legality  of  voters,  to  reject  illegal  votes,  to  take 
testimony,  examine  witnesses,  send  for  persons  and  papers, 
and  to  decide  who  are  the  legally  elected  mayor  and  aldermen 
of  the  city ;  yet  there  is  nothing  in  the  statute  which  gives 
to*this  proceeding  the  form,  solemnity,  or  sanction  of  a  con- 
tested election  ;  no  provision  for  instituting  any  such  investi- 
gation by  any  dissatisfied  elector,  and  nothing  said  about 
notice,  or  issue  to  be  formed.  This,  as  we  understand  the 
statute,  is  the  primary  count  and  reckoning  of  the  ballots. 
None  other  is  provided  for  by  law.  Until  its  result  is  an- 
nounced, it  can  not  be  known  who  will,  and  who  will  not  be 
proclaimed  elected ;  and,  hence,  it  can  not  be  known  who 
will  be  aggrieved  by  the  proclaimed  result.  Till  then,  no 
contest  can  be  instituted,  for  there  is  no  ascertained  result 
to  contest.  The  count,  decision,  and  publication,  provided 
for  in  the  charter,  stand  in  the  place  and  stead  of  the  certifi- 
cate of  election  given  to  the  board  of  supervisors  of  elec- 
tions, as  provided  for  in  the  act  "to  regulate  elections  in  this 
State,"  approved  October  8th,  1868. — See  sections  36  et  seq. 
Acts  of  1868,  page  276.  They  confer  a  prima  facie  right  to 
the  office ;  nothing  less,  and  nothing  more. 

In  the  said  election  law  of  1868,  section  37,  it  is  enacted, 
"that  it  shall  be  the  duty  of  the  board  of  supervisors  of 
elections,  upon  good  and  sufficient  evidence  that  fraud  has 
been  perpetrated,  or  unlawful  or  wrongful  means  resorted  to 
prevent  electors  from  freely  and  fearlessly  casting  their  bal- 
lots, to  reject  such  illegal  or  fraudulent  votes  cast  at  any 
such  polling  place,"  &c.  Section  38  provides,  that  the  said 
board  of  supervisors  shall  make  certificates  of  the  exact 
number  of  votes  cast  for  each  candidate  for  each  office  voted 
for.  Section  42  makes  it  the  duty  of  the  secretary  of  State 
to  issue  certificates  of  election,  based  on  these  certificates, 
so  made  by  the  board  of  supervisors :  and  section  43  makes 
it  the  duty  of  the  governor  to  issue  commissions  in  accord- 
ance with  such  certificates  of  election.  In  all  this,  the  board 
of  supervisors,  as  its  name  imports,  exercises  a  large  super- 
vising power;  it  may  hear  evidence,  and  may  reject  from  the 
count  illegal  or  fraudulent  votes ;  but  no  provision  is  made 
for  giving  notice,  or  forming  an  issue.  In  fact,  no  issue 
could  be  formed :  for,  at  that  stage  of  the  proceeding,  no 
election  is  proclaimed,  and  hence  none  can  be  contested.     In 
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most  respects,  the  proceedings  before  the  council  in  the  city 
election,  and  before  the  board  of  supervisors  under  the  gene- 
ral election  law,  are  strikingly  alike.  Yet,  after  all  this  has 
been  done,  persons  thus  certified  as  elected  officers  under 
the  general  election  law,  are  only  prima  facie  entitled  to  the 
office.  Their  right  is  not,  thereby,  conclusively  established. 
In  the  same  statute,  commencing  with  section  45,  provision 
is  made  for  contesting  and  retrying  the  right  to  the  office. 

Under  the  statute  "  to  establish  a  new  charter  for  the  city 
of  Opelika,"  no  provision  is  made  for  contesting  elections. 
Hence,  a  party  aggrieved  by  the  action  of  the  city  council, 
in  proclaiming  the  result  of  an  election,  is  without  remedy, 
unless  he  is  entitled  to  prosecute  a  proceeding  in  the  nature 
of  quo  warranto.  Under  the  authorities  above  cited,  we 
hold  he  is  entitled  to  such  writ. 

Under  the  rules  above  declared,  the  defendant  below 
should  have  been  allowed  to  prove  the  examination,  count, 
and  result  of  the  election,  as  proclaimed  by  the  city  council. 
That  was  the  primary  and  legal  count,  and  established,  prima 
facie,  his  right  to  the  office.  This  prima  facie  right,  thus 
ascertained,  authorized  Mr.  Echols  to  exercise  the  functions 
of  the  office,  until  legally  ousted  therefrom.  The  record,  or 
minutes  of  the  council,  proven  to  be  such,  or  a  duly  certified 
transcript,  either  of  them,  was  competent  evidence.  The 
Circuit  Court  erred  in  its  rejection.  The  tally-sheets,  made 
probably  by  the  managers,  were  authorized  by  no  law,  and 
were  not  proper  evidence. 

The  Circuit  Court  erred  also  in  several  of  the  charges  given 
and  refused,  not  necessary  to  be  here  specified.  What  we 
have  said  above  will  be  sufficient  guide  for  another  trial. 

On  another  trial,  the  examination  and  count  of  the  votes 
by  the  city  council,  and  its  determination  of  the  result,  will 
make  a  prima  facie  case.  If  it  be  shown  that  they  allowed 
illegal  votes,  or  disallowed  legal  votes  polled,  and  the  result 
is  thereby  changed,  that  will  be  an  answer  to  the  prima  facie 
case,  and  will  show  that  Dunbar  ought  to  have  the  office. 
In  all  popular  elections,  the  candidate  who  receives  the 
greatest  number  of  legal  votes,  legally  cast,  is  entitled  to  the 
office. 

Reversed  and  remanded. 
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Calhoun  v.  Whittle. 

Garnishment  in  aid  of  Pending  Action. 

1.  Chancery  decree  against  administrator,  in  favor  of  legatee. — A  decree  in 
chancery  against  an  administrator,  in  favor  of  a  legatee,  for  the  amouut  due 
on  "his  legacy,  is  the  personal,  individual  debt  of  the  administrator,  and  not 
n  debt  due  from  him  in  his  representative  character;  and  although  it  directs 
that  execution  on  it  shall  be  levied  oi  the  goods  and  chattels  of  the  testator, 
this,  if  not  a  mere  clerical  misprision,  amendable  of  course,  does  not  change 
the  character  or  legal  effect  of  the  decree,  when  it  becomes  the  foundation 
of  a  distinct  suit  in  another  tribunal. 

2.  Same,  in  favor  of  life-tenant. — A  decree  in  chancery  against  an  adminis- 
trator, directing  payment  of  a  bequest  to  a  legatee  who  is  only  a  tenant  for  life, 
without  requiring  a  suitable  bond  for  the  protection  of  the  interests  of  the 
remaindermen,  is  erroneous;  yet,  if  the  administrator  takes  no  steps  to  correct 
or  reverse  it,  he  cannot  collaterally  impeach  it,  nor  claim  any  advantage  from 
the  error  when  sued  on  the  decree. 

3.  Garnishment  of  debt  due  by  judgment. — It  is  settled  by  the  former  decis- 
ions of  this  court,  that  a  debt  due  by  judgment  may  be  reached  by  a  garnish- 
ment issued  from  the  same  court  in  which  the  judgment  was  rendered;  -and  a 
judgment  in  a  different  court  falls  within  the  equity,  it  not  within  the  terms, 
of  the  present  statute  (Rev.  Code,  §2951),  which  authorizes  the  attachment 
and  garnishment  of  a  debt  on  which  an  action  is  pending  iu  another  court. 

4.  Payment  of  debt  after  service  of  garnishment. — A  payment  of  a  judgment 
by  the  defendant  therein,  under  execution,  after  the  service  of  a  garnishment 
from  another  court,  is  voluntary,  and  is  no  defense  to  the  garnishment. 

Appeal  from  the  Circuit  Court  of  Russell. 

Tried  before  the  Hon.  James  E.  Cobb. 

The  appellee  in  this  ease,  James  J.  Whittle,  having  com- 
menced an  action  at  law,  by  summons  and  complaint,  which 
are  nowhere  set  out  in  the  record,  against  Rhoda  Renfroe, 
sued  out  a  garnishment  in  aid  of  said  action,  and  had  it 
served  on  the  24th  June,  1875,  on  Elisha  Calhoun,  the  appel- 
lant, as  the  debtor  of  said  Rhoda  Renfroe.  At  the  October 
term,  1876,  the  garnishee  appeared,  and  filed  an  answer ; 
denying  that  he  was  indebted  to  the  said  Rhoda  Renfroe  i  n 
his  individual  character,  at  the  time  the  garnishment  w  as 
served  on  him  ;  but  stating  that,  at  the  May  term,  1875,  of 
the  Chancery  Court  of  said  county,  a  decree  was  rendered 
against  him,  as  the  administrator  with  the  will  annexed  of 
Patrick  Calhoun,  deceased,  in  favor  of  said  Rhoda  Renfroe, 
for  $723.58,  and  that  he  paid  the  amount  due  on  this  decree 
to  the  sheriff,  on  the  19th  July,  1875,  under  an  execution 
issued  on  the  decree.  A  copy  of  the  decree,  and  of  the  will 
of  said  Patrick  Calhoun,  was  annexed  to  the  answer  as  an 
exhibit.     By  said  will,  the  testator,  after  several  specific  be- 
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quests  of  slaves,  bequeathed  the  residue  of  his  estate  to  his 
brother,  Elisha  Calhoun,  and  his  three  sisters,  one  of  whom 
was  Rhoda  Eenfroe ;  adding  to  the  bequest  these  words : 
"And  be  it  known  that  I  have  given  this  property  unto  my 
sisters  during  their  natural  life,  and  then  to  their  children." 
The  decree  was  rendered  in  a  suit  in  which  said  Rhoda  Een- 
froe and  others  were  complainants,  and  said  Elisha  Calhoun, 
as  the  administrator  with  the  will  annexed  of  said  Patrick 
Calhoun,  was  defendant ;  ascertained  the  amount  in  the 
hands  of  the  defendant,  as  administrator,  due  to  each  one 
of  the  complainants  respectively,  "as  heir  or  legatee  of  said 
Patrick  Calhoun,"  and  rendered  a  decree  in  favor  of  each 
one  accordingly ;  and  the  decree  directed  that,  if  these  sev- 
eral amounts  were  not  paid  to  the  register  of  the  court 
within  forty  days,  executions  should  be  issued  against  him, 
in  favor  of  each  one  of  the  complainants,  "  to  be  levied  of 
the  goods  and  chattels  of  the  estate  of  said  Patrick  Calhoun, 
in  the  hands  of  said  Elisha  Calhoun  unadministered."  On 
this  answer,  the  court  rendered  a  judgment  against  the  gar- 
nishee, in  favor  of  the  plaintiff,  for  $617.50,  the  amount  of 
the  judgment  which  the  plaintiff  had  obtained  against  the 
said  Rhoda  Renfroe  on  a  former  day  of  the  term ;  and  this 
judgment  against  the  garnishee  is  now  assigned  as  error. 

L.  W.  Martin,  for  appellant. — 1.  Garnishment  is  a  suit, 
and  is  governed  by  the  same  general  rules  which  apply  to 
other  suits ;  and  less  certainty  is  not  required  in  it,  than  in 
other  forms  of  action. —  Tillinghast  v.  Johnson,  5  Ala.  514 ; 
Wyman  &  Moses  v.  Steivart,  42  Ala.  163 ;  Brickell's  Digest, 
173,  §  276.  The  garnishment  was  against  the  administrator 
personally,  while  the  decree  in  chancery  was  against  him 
in  his  representative  character,  and  the  execution  ordered  to 
be  levied  of  the  goods  and  chattels  of  the  testator.  A  sum- 
mons and  complaint  against  a  person  individually  will  not 
support  a  judgment  against  him  as  administrator  ;  and  there 
is  no  reason  why  a  greater  laxity  of  pleading  should  be 
allowed  in  garnishment  cases.  The  statute  authorizing  gar- 
nishments against  executors  and  administrators,  Rev.  Code, 
§§  2946-47,  refer  to  the  representative,  and  not  to  the  indi- 
vidual. 

2.  There  is  no  statutory  authority  authorizing  a  garnish- 
ment against  a  defendant  in  a  chancery  decree.  The  statute 
in  reference  to  pending  suits,  Rev.  Code,  §  2951 ,  applies  only 
to  actions  at  law,  and  debts  eo  nomine,  such  as  can  be  recov- 
ered by  action  of  debt,  or  indebitatus  assumpsit.  Judgments 
are  not  within  the  terms  of  this  statute ;  and  if  they  were 
included,  public  policy  forbids  that  the  process  of  the  Chan- 
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ceiy  Court  should  be  thus  interrupted  by  process  from  the 
courts  of  law. 

3.  A  life-estate  in  money  can  not  be  reached  by  garnish- 
ment. Money  has  no  "  ear-marks ;"  and  to  make  it  thus 
subject,  would  destroy  the  estate  in  remainder.  The  money, 
in  such  case,  should  not  be  paid  over  to  the  tenant  for  life, 
without  a  refunding  bond. — Mason  v.  Pate's  Executor,  34  Ala. 
379. 

Clopton,  Herbeet  &  Chambers,  contra. — 1.  The  decree  in 
chancery  was,  in  legal  effect,  the  personal  debt  of  the  admin- 
istrator ;  and  the  direction  as  to  the  levy  of  execution  on  it 
can  not  change  its  legal  effect.  An  action  on  the  decree 
must  necessarily  have  been  brought  against  the  defendant 
personally. — Hughes  v.  MitcheU,  19  Ala.  271 ;  Modawell  v. 
Holmes,  40  Ala.  390,  403 ;  Adams  v.  Barrett,  2  N.  H.  374 ; 
Bicliards  v.  Griggs,  16  Miss.  416  ;  3  Harr.  267 ;  Parks  v.  Had- 
ley,  9  Verm.  320 ;  Drake  on  Attachment,  §§  497-8. 

2.  The  administrator  can  not  complain,  in  this  proceeding, 
that  no  refunding  bond  was  required  to  protect  the  interest 
of  the  legatees  in  remainder.  If  the  decree  is  erroneous  in 
this  respect,  it  might  be  reversed  on  appeal ;  but,  until 
reversed  or  set  aside,  it  is  conclusive. 

BRICKELL,  C.  J. — Conceding  that  the  garnishment  is 
operative  only  to  reach  a  debt  owing  or  due  from  the  gar- 
nishee individually,  and  not  a  debt  or  demand  chargeable 
against  him  in  his  capacity  of  administrator  with  the  will 
annexed  of  Patrick  Calhoun,  the  first  question  is,  the  legal 
effect  of  the  decree  of  the  Court  of  Chancery  rendered  against 
him,  in  favor  of  Mrs.  Renfroe,  the  judgment  debtor.  We 
think  it  apparent,  that  the  decree  was  for  the  recovery  of  the 
bequests  to  Mrs.  Renfroe,  contained  in  the  will  of  Patrick 
Calhoun.  On  the  rendition  of  the  decree,  the  garnishee 
became  the  personal,  individual  debtor  of  Mrs.  Renfroe. 
The  decree  conclusively  adjudged,  that  he  had  assets  suffi- 
cient for  its  satisfaction.  The  bequests  were  ascertained ; 
the  right  of  the  legatee,  and  the  liability  of  the  garnishee, 
determined.  Until  such  ascertainment,  the  bequests  were 
not  debts — they  were  uncertain,  unascertained  sums,  depend- 
ent in  amount  and  payment  on  the  quantity  of  the  assets, 
the  debts  of  the  testator,  and  other  primary  charges.  They 
were  not  recoverable  at  law,  but  were  exclusively  of  cogniz- 
ance and  enforcement  in  the  Court  of  Probate,  or  the  Court 
of  Chancery.  When  either  of  these  tribunals  ascertains  and 
decrees  them  against  the  personal  representative,  their  char- 
acter is  changed.     They  become  debts  due  from  him,  on 
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which  appropriate  actions  at  law  will  lie  against  him  and 
his  sureties.  The  judgment  or  decree  against  him  import- 
ing, as  it  does  conclusively,  that  he  had  assets  for  their  sat- 
isfaction, non-payment  is  a  breach  of  his  official  bond. — Per- 
kins v.  Moore,  16  Ala.  9 ;  Kyle  v.  Mays,  22  Ala.  692 ;  Holley  v. 
Acre,  23  Ala.  603.  If  he  should  die,  and  his  estate  prove 
insolvent,  the  decree  would  be  a  debt  chargeable  on  the 
estate,  equally  with  a  bond  executed  by  him,  or  a  judgment 
founded  on  a  contract  made  by  him.  The  proper  execution 
on  the  decree  against  him  would  be  de  bonis  propriis,  not  de 
bonis  testaloris.  The  direction  of  the  decree,  that  the  execu- 
tion should  be  levied  of  the  goods  and  chattels  of  the  testa- 
tor, if  not  a  mere  clerical  misprision,  amendable  as  matter  of 
course,  can  not  change  the  character  and  legal  effect  of  the 
decree,  when  it  becomes,  as  in  this  case,  the  foundation  of  a 
distinct  suit,  in  another  tribunal.  It  may  control  the  pro- 
cess issuing  out  of  the  Court  of  Chancery,  but  it  can  not 
impair  the  operation  of  the  decree.  That  remains  a  conclu- 
sive adjudication,  converting  the  bequests  into  a  debt,  the 
legatee  into  a  creditor,  and  the  personal  representative,  from 
a  trustee,  into  a  debtor.  On  this  debt,  garnishment  against 
the  administrator  individually,  not  in  his  representative 
capacity,  was  proper,  as  a  suit  against  him  by  the  legatee 
could  have  been  supported  only  in  that  form. 

2.  It  is  certainly  true,  the  interest  of  the  judgment  debtor 
in  the  bequests  was  only  for  life,  and  that  the  Court  of  Chan- 
cery erred  in  decreeing  that  the  appellant  should  pay  them 
to  her,  until  she  had  given  suitable  bond  for  the  repayment 
to  the  remainder-men  on  her  death. — 31ason  v.  Pate,  34  Ala. 
379.  The  appellant  submitted  to  the  decree,  and  has  taken 
no  step  to  correct  or  reverse  it.  The  life-tenant  could  enforce 
its  payment,  and  he  can  not  collaterally  impeach  it.  If  the 
interests  of  the  remainder-men  are  in  jeopardy,  a  court  of 
equity  has  ample  jurisdiction  to  protect  them. 

3.  It  is  not  now  an  open  question  in  this  court,  that  a  debt 
due  by  judgment  may  be  subjected  by  garnishment,  issuing 
from  the  court  in  which  the  judgment  was  rendered. — Skip- 
per v.  Foster,  29  Ala.  330 ;  5  Ala.  567  ;  10  Ala,  298.  Whether, 
when  the  judgment  is  rendered  in  one  court,  garnishment 
will  lie  from  another  court  to  subject  it,  was  not  settled  by 
judicial  decision.  In  Hill  v.  Lacy,  3  Ala.  104,  it  was  held, 
that  a  debt  in  suit  could  be  reached  by  garnishment,  issuing 
out  of  the  same  court.  It  was  said,  all  debts  were  the  sub- 
ject of  garnishment,  and  the  commencement  of  suit  worked 
no  change  in  the  character  of  the  demand  ;  and  as  both  suits 
were  in  the  same  court,  no  conflict  of  jurisdiction  could  pos- 
sibly arise.     In  Bingham  v.  Smith,  5  Ala.  651,  it  was  held,  if 
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the  debt  was  controverted,  and  was  in  suit  in  one  county,  it 
could  not  be  reached  by  garnishment  issuing  from  the  court 
of  another  county.  Subsequently,  the  present  statute  was 
enacted,  by  which  debts  in  suit,  in  any  of  the  courts  of  this 
State,  are  made  the  subject  of  garnishment ;  and  the  vexa- 
tion of  the  garnishee,  or  a  conflict  of  jurisdiction,  is  avoided, 
by  requiring  the  court  in  which  the  suit  on  the  debt  is  pend- 
ing to  stay  execution  until  the  termination  of  the  garnish- 
ment suit,  and  then  to  make  the  order  which  may  be  appro- 
priate.— R.  C.  §  2951.  The  equity,  if  not  the  terms  of  the 
statute,  we  thinly:,  extends  to  judgments.  The  policy  of  the 
statutes  providing  the  remedy  by  garnishment  is  the  subjec- 
tion of  the  effects,  the  choses  in  action  of  a  debtor,  not  liable 
to  execution,  to  the  payment  of  his  debts,  unless  expressly 
exempt  by  the  terms  o±  the  statute,  or  the  constitution,  or 
from  public  policy.  Debts  originating  in  contract,  whether 
due  or  to  become  due  in  the  future,  whether  due  or  owing 
individually  or  in  a  representative  capacity,  as  by  an  execu- 
tor or  administrator,  or  a  trustee ;  legacies  or  distributive 
shares ;  money  in  the  hands  of  officers  of  court,  presumed  to 
be  in  the  custody  of  the  law,  or  in  the  hands  of  attorneys, 
are,  like  debts  in  suit,  subject  to  the  process.  A  judgment 
is  a  debt  ascertained,  and  remains  a  contract,  within  the 
protective  power  of  the  constitution  of  the  United  States, 
inhibiting  the  passage  of  laws  impairing  its  obligation. — 
Weaver  v.  Lapsley,  43  Ala.  224.  An  action  of  debt  will  lie 
on  it,  though  an  execution  may  issue  thereon. — Ringsland  v. 
Forrest,  18  Ala.  519. 

There  is  nothing  in  the  character  of  the  judgment,  to 
relieve  it  from  liability  to  garnishment.  The  objection 
urged  is  the  unseemly  conflicts  of  jurisdiction,  which  may 
arise,  and  the  inconvenience  and  embarrassment  of  judgment 
debtors  and  creditors,  which  may  be  imposed.  The  same 
conflicts,  and  like  inconvenience  and  embarrassment,  if  not 
more  serious,  may  be  apprehended,  by  the  garnishment  of  a 
debt  in  suit.  Yet,  when  the  two  courts  are  members  of  the 
judicial  department  of  the  same  government,  and  each  subor- 
dinate to  the  control  and  supervision  of  the  same  superior 
tribunal,  are  not  these  apprehensions  rather  imaginary  than 
real?  Each  court  is  bound  to  respect  the  process,  judg- 
ments, or  decrees  of  the  other ;  and  each,  while  administer- 
ing justice  to  the  suitors  before  it,  must  take  care  not  to 
infringe  on  the  jurisdiction  of  the  other,  or  the  rights  of 
suitors  before  it ;  not  on  any  principle  of  comity,  but  on 
principles  of  law  they  can  be  compelled  to  observe.  Each 
has  an  inherent  power  to  prevent  the  abuse  of  its  process ; 
and,  observing  the  course  pointed  out  in  the  statute,  in  refer- 
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ence  to  the  garnishment  of  debts  in  suit,  can  save  the  judg- 
ment debtor  from  vexation,  and  preserve  the  rights  of  the 
creditor ;  and,  so  far  from  a  conflict  of  jurisdiction  arising, 
there  will  be  harmony  of  action,  and  neither  tribunal  will 
invade  the  sphere  of  the  other.  It  is  possible,  occasional 
individual  injury  may  be  suffered,  because  of  the  garnish- 
ment in  the  one  court  of  the  judgments  rendered  in  another ; 
but  the  preservation  of  the  general  policy  of  the  statutes, 
and  the  protection  of  the  interests  of  the  community  at 
large,  are  of  paramount  importance  to  the  prevention  of 
occasional  inconvenience  or  hardship  to  individuals.  Many 
decisions,  of  high  authority,  can  be  found,  which  assert  the 
exemption  of  judgments  in  one  court,  from  garnishments  in 
another.  Without  departing  from  the  spirit  and  policy  of 
our  own  statutes,  we  can  not  follow  them. 

4.  A  voluntary  payment  of  the  debt  by  the  garnishee,  after 
the  service  of  the  garnishment,  will  not  defeat  it.  Its  service 
creates  a  lien  on  the  debt,  which  continues  until  it  is  dis- 
solved by  the  discharge  of  the  garnishee,  under  the  order  of 
the  court  from  wdiich  it  issues.  The  payment  by  the  appel- 
lant of  the  execution,  after  service  of  the  garnishment,  wa& 
voluntary.  He  could  have  had  the  execution  stayed  until 
the  termination  of  the  garnishment  suit,  by  an  application 
to  the  chancellor. — Skipper  v.  Foster,  supra.  The  appellee 
had  pursued  the  only  remedy  he  could  pursue — the  garnish- 
ment—to  stay  the  enforcement  of  the  execution.  It  was  at 
his  own  peril  the  appellant  made  the  payment ;  and  if  he 
sustains  loss,  it  results  from  his  own  neglect. 

"We  find  no  error  in  the  record,  and  the  judgment  must  be 
affirmed. 


Hand  v.  Liles. 

Action  J  or  Rent,  commenced  by  Statutory  Attachment. 

1.  Sale  of  leased  premises  during  term;  right  to  rents  afterwards  fulling  due. 
When  leased  premises  are  sold,  during  the  term,  under  a  decree  in  a  chancery 
cause  to  which  the  lessor  and  lessee  are  both  parties,  the  purchnser  is  entitled 
to  the  rent  which  afterwards  fnlls  due,  and  the  lessor  cannot  recover  it  by 
action;  although  the  sale  was  not  confirmed  until  after  the  expiratiou  of  the 
lease,  and  the  lessee  remained  in  the  undisturbed  possession  during  the  entire 
term. 

Appeal  from  the  Circuit  Court  of  Chambers. 
Tried  before  the  Hon.  James  E.  Cobb. 
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This  action  was  brought  by  Jasper  D.  Liles  against  Arthur 
J.  Hand,  and  was  commenced  by  a  statutory  attachment 
against  the  defendant's  crop,  sued  out  on  the  29th  Septem- 
ber, 1875,  and  levied  on  two  bales  of  cotton  raised  by  the 
defendant,  during  the  year  1875,  on  lands  rented  to  him  by 
the  plaintiff.  The  attachment  was  sued  out  on  the  ground 
that  the  defendant  was  about  removing  his  crop  from  the 
leased  premises,  without  paying  the  rent,  and  without  the 
plaintiff's  consent;  and  the  amount  claimed  as  rent  was 
stated  to  be  $150.  The  contract  between  the  parties,  which 
was  set  out  at  length  in  the  amended  complaint,  was  signed 
by  both  parties,  attested  by  two  witnesses,  and  in  the  follow- 
ing words:  "Know  all  men  by  these  presents,  that  we,  J.  D. 
Liles  and  A.  J.  Hand,  enter  into  articles  of  agreement  as 
follows :  Whereas,  the  said  J.  D.  Liles,  the  party  of  the  first 
part,  has  this  day  rented  the  lands  and  premises  known  as' 
the  'Jordan  Wood  place,'  lying  in  the  State  and  county  afore- 
said, to  A.  J.  Hand,  the  party  of  the  second  part,  for  the 
present  year.  The  party  of  the  second  part  agrees  to  culti- 
vate said  land  in  farming-like  order,  and  pay  to  the  said  J. 
D.  Liles  the  customary  rent  for  said  lands.  The  condition 
of  the  above  obligation  is  such,  that  if  the  said  A.  J.  Hand 
shall  pay  to  the  said  J.  D.  Liles  $268.75,  in  thirty  days  after 
date,  then  this  obligation  to  be  null  and  void ;  otherwise  to  re- 
main in  full  force  and  virtue  in  law.     This  January  11, 1875." 

The  original  complaint  contained  only  one  count,  claiming 
$150  as  the  rent  of  the  land ;  but  an  amended  complaint  was 
afterwards  filed,  as  follows :  "  Plaintiff  claims  of  defendant 
$150,  for  that  whereas,  heretofore,  to-wit,  on  the  11th  Janu- 
ary, 1875,  the  said  defendant  and  plaintiff  entered  into  the 
following  written  contract,"  setting  it  out  as  above  copied. 
"  Plaintiff  avers,  that  said  Hand  failed  to  pay  said  $268.75, 
within  thirty  days  after  the  execution  of  said  contract,  and 
has  never  paid  the  same  ;  and  that  said  Hand  went  into  pos- 
session of  said  land  under  said  contract,  and  cultivated  the 
same,  during  the  year  1875,  as  the  tenant  of  the  plaintiff, 
under  said  contract;  and  that  the  customary  rent  of  said 
lands  was  one  fourth  of  the  cotton,  and  one  third  of  all  the 
grain  grown  upon  the  land  during  the  current  year ;  and  that 
said  Hand  has  never  paid  plaintiff  the  rent  he  agreed  to  pay 
under  said  contract ;  and  that  the  value  of  the  rent  due  him 
by  said  Hand,  under  the  said  contract,  in  money,  was  and  is 
$150 ;  and  that  defendant  has  failed  to  pay  said  $150,  and 
is  due  plaintiff  the  said  sum  for  the  rent  of  said  land  during 
the  said  year,  1875,  with  interest  from  the  31st  December, 
1875.  Plaintiff  avers,  also,  that  said  contract  of  renting 
allowed  the  defendant  to  remain  in  possession  of  said  land 
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until  the  31st  December,  1875,  and  he  did  remain  in  pos- 
session of  the  same  until  the  31st  December,  1875 ;  and  that 
said  Hand  has  sold  the  cotton  and  grain  that  was  and  is  due 
plaintiff  for  rent  of  said  land,  and  appropriated  the  proceeds 
to  his  own  use." 

The  defendant  pleaded  the  general  issue,  and  also  a  special 
plea,  which  averred,  in  substance,  that  by  the  terms  of  the 
written  contract  the  rent  was  not  due  and  payable  until  the 
31st  December,  1875 ;  that  on  the  1st  November,  1875,  before 
the  rent  was  due,  the  lands  were  sold  by  the  register  in 
chancery,  under  a  decree  rendered  by  the  Chancery  Court 
of  Chambers  county,  in  a  certain  cause  therein  then  pend- 
ing, in  which  one  Jordan  Wood  was  the  plaintiff,  and  the 
defendant  and  plaintiff  in  this  suit  were  respondents,  and 
were  bought  at  the  sale  by  one  H.  L.  Stanfield ;  that  the  said 
register  executed  and  delivered  a  deed  for  the  lands  to  the 
said  Stanfield,  as  the  purchaser  at  the  sale,  and  duly  reported 
the  sale  to  the  said  Chancery  Court  at  its  next  ensuing  term, 
which  was  held  on  the  1st  Monday  in  March,  1876,  when  the 
sale  was  confirmed  by  the  said  court ;  and  that  by  virtue  of 
these  proceedings  the  right  to  the  rents  passed  to  and  vested 
in  said  Stanfield.  The  plaintiff  demurred  to  this  plea,  as- 
signing as  causes  of  demurrer — 1st,  that  it  showed  on  its 
face  that  the  sale  by  the  register  was  not  confirmed  until 
after  the  termination  of  the  lease ;  2d,  that  it  did  not  show 
any  eviction  or  ouster  of  the  defendant  during  the  term ;  and, 
3d,  that  it  failed  to  aver  or  show  that  the  defendant  did  not 
remain  in  the  possession  of  the  lands  during  the  entire  term. 
The  court  sustained  the  demurrer,  and  its  judgment  thereon 
is  now  assigned  as  error. 

J.  J.  Eobinson,  with  C.  D.  Hudson,  for  appellant,  cited 
English  v.  Key,  39  Ala.  113 ;  Korer  on  Judicial  Sales,  §§  122, 
127;  Evans  v.  Spurgin,  6  Gratt.  107;  Wagner  v.  Cohen, 
6  GUI,  97. 

W.  H.  Denson,  contra. — The  complaint  alleges  that  the 
defendant  enjoyed  the  undisturbed  possession  of  the  leased 
premises  during  the  entire  term.  Under  these  circumstances, 
he  was  estopped  from  denying  his  lessor's  right  to  the  rent. 
Cook  v.  Cook,  28  Ala.  660-68.  In  English  v.  Key,  39  Ala.  113, 
the  purchaser  claimed  the  immediate  right  to  the  possession ; 
and  the  lessee  attorned  to  him,  and  paid  him  the  rent.  In 
this  case,  there  has  been  no  eviction,  no  ouster,  no  demand 
of  possession,  no  interruption  of  the  defendant's  occupancy 
of  the  premises.  So  far  as  the  plea  shows,  Stanfield  does 
not  claim  the  rent.     His  purchase  was  not  complete,  until  its 
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confirmation,  which  was  after  the  expiration  of  the  term- 
Relation  is  a  fiction  of  the  law,  only  indulged  to  advance 
justice,  and  never  allowable  when  it  will  work  wrong  or  in- 
justice. 

STONE,  J.— In  Pope  v.  Harkins,  16  Ala.  324,  Chief  Justice 
Daegan  said  :  "A  tenant  may  show  that  the  title  of  his  land- 
lord is  extinguished,  or  has  passed  from  him  by  operation  of 
law.  If  the  premises  are  sold  by  execution  against  the  land- 
lord, the  tenant  may  show  this  in  bar  of  the  landlord's  action 
for  rent;  for  the  purchaser  occupies  the  same  relation  to  the 
landlord,  that  the  grantee  by  deed  would."  So,  in  English 
v.  Key,  39  Ala.  117,  we  said:  "There  is  no  apportionment  of 
the  rent  between  the  lessor  and  his  assignee ;  but  whoever 
owns  the  reversion,  at  the  time  the  rent  falls  due,  is  entitled 
to  the  entire  sum  then  due ;  and  a  lessor  who  has  parted 
with  the  reversion,  without  specially  reserving  the  rent,  can 
not  maintain  an  action  against  his  lessee,  for  the  rent  falling 
due  thereafter.  The  defense  thus  arising  in  favor  of  the 
lessee,  against  an  action  by  the  lessor,  for  rent  falling  due 
after  an  assignment  of  the  reversion,  does  not  depend  upon 
eviction  or  ouster  by  the  assignee,  but  is  complete  without  it. 
By  the  transfer  of  the  reversion,  and  of  the  rent  afterwards 
falling  due,  as  incident  thereto,  the  lessee  becomes  bound  to 
pay  such  rent  to  the  assignee,  and  is  discharged  from  liability 
therefor  to  the  lessor."  And  we  added:  "The  same  princi- 
ples apply,  and  the  same  results  follow,  in  a  case  of  a  trans- 
fer of  the  reversion  by  judicial  sale."  See,  also,  Bank  of 
Pennsylvania  v.  Wise,  3  Watts,  398-9;  George  v.  Putney,  4 
Cushing,  354 ;  Martin  v.  Martin,  7  Md.  368 ;  Wilson  v.  Dela- 
jplaine,  3  Har.  499 ;  Buffum  v.  Deane,  4  Gray,  385. 

In  the  case  of  Watjner  v.  Cohen,  6  Gill,  97,  leased  premises 
were  sold  under  a  decree  of  the  Chancery  Court ;  but  the 
sale  was  not  confirmed  by  the  court,  until  several  months 
afterwards.  The  court,  speaking  "of  the  imperfect  right 
acquired  by  a  purchaser  at  a  sale  of  this  kind,"  said :  "  It 
gives  to  him  an  inchoate  and  equitable  title,  which  becomes 
complete  by  the  ratification  of  the  court.  When  this  is 
accomplished,  the  ratification  retroacts,  and  he  is  regarded 
by  relation  as  the  owner  from  the  period  of  the  sale.  He  is, 
as  such  proprietor,  entitled  to  the  rents  and  profits  of  the 
estate."     See,  also,  Evans  v.  Spurgin,  6  Gratt.  107. 

The  case  of  Peck  v.  Northrop,  17  Conn.  217,  is  not  dis- 
tinguishable from  the  present  one.  In  that  case,  the  lessor, 
before  the  maturity  of  the  contract  for  rent,  conveyed  the 
leased  premises,  and  afterwards  brought  an  action  to  recover 
the  rent.     The  defense  was,  that  before  any  rent  became  due, 
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the  plaintiff,  who  was  the  lessor,  sold  and  assigned  the  estate 
leased  to  another.  The  defense  was  sustained,  the  court 
deciding,  that,  "  When  the  lessor,  after  a  conveyance  by  him 
of  the  reversion,  which  was  duly  recorded,  sued  the  lessee 
for  the  rent  which  accrued  after  such  conveyance,  the  plain- 
tiff could  not  avail  himself  of  the  want  of  notice  of  such 
conveyance  to  the  lessee."  See,  also,  Walker's  case,  3  Kep. 
22-3;  Sampson  v.  Grimes,  7  Blackf.  176;  Van  Wiclden  v. 
Paulson,  14  Barbour,  654 ;  Breeding  v.  Taylor,  13  B.  Monroe, 
481 ;  Chambers  v.  Pleak,  7  Dana,  426. 

Under  the  authorities  above  cited,  and  under  the  authority 
of  English  v.  Key,  we  hold  that,  when  the  lands,  the  subject 
of  the  lease,  were  sold,  the  right  to  the  rents,  not  then  due, 
passed  from  Liles,  the  lessor,  and  vested  in  Stanfield,  the 
purchaser,  if  the  averments  of  the  first  plea  be  true.  From 
that  time  forth,  there  was,  according  to  the  plea,  no  part  of 
the  rent  due  to  the  plaintiff  below ;  and  the  demurrer  to  it 
was  improperly  sustained. 

The  judgment  is  reversed,  and  the  cause  remanded. 


Pitts  v.  Powledge. 

Bill  in  Equity  to  enforce  Vendor's  Lien  on  Land. 

1 .  Amendment  of  bill ;  when  allowable.  —Under  the  broad  and  liberal  statute 
which  requires  that  "amendments  of  bills  must  be  allowed,  at  any  time  before 
final  decree,  by  striking  out  or  adding  new  parties,  or  to  meet  any  state  of 
evidence  which  will  authorize  relief"  (Rev.  Code,  §  3356),  the  right  to  amend 
is  absolute,  and  co-extensive  with  the  defect  to  be  remedied,  unless  it  makes 
an  entirely  new  case,  or  causes  a  radical  departure  from  the  original  bill,  or 
works  an  entire  change  of  parties. 

2.  Same. — Where  the  original  bill  is  filed  by  the  husband  alone,  and  seeks 
to  enforce  a  vendor's  lien  on  land  for  the  unpaid  purchase-money,  evidenced 
by  a  promissory  note  payable  to  the  husband  ;  an  amended  bill  may  be 
allowed,  joining  the  wife  as  a  complainant  with  the  husband,  and  alleging 
that  the  land  belonged  to  her  statutory  separate  estate. 

3.  What  relief  may  be  had  under  answer,  without  cross  bill. — When  a  bill  is 
filed  to  enforce  a  vendor's  lien  for  the  unpaid  purchase-money  of  land,  the 
court  acquires  jurisdiction  of  the  entire  contract,  and  may  allow  an  abate- 
ment of  the  purchase-money,  on  account  of  the  failure  of  title  to  a  part  of  the 
land,  without  requiring  the  defendant  to  file  a  cross  bill. 

Appeal  from  the  Chancery  Court  of  Lee. 

Heard  before  the  Hon.  N.  S.  Graham. 

The  original  bill  in  this  case  was  filed  on  the  25th  March, 
1873,  by  John  F.  Powledge,  against  Michael  T.  Pitts ;  and 
sought  to  enforce  a  vendor's  hen  for  the  unpaid  purchase- 
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money  of  land.  It  alleged,  that  the  land  was  sold  by  the 
complainant  to  the  defendant,  on  or  about  the  12th  August, 
1871 ;  that  the  complainant,  at  the  time  the  contract  was 
made,  "  was  seized  in  fee  and  in  possession  "  of  said  land  ; 
that  the  defendant  was  put  into  possession  of  the  land  under 
the  contract,  and  had  paid  all  of  the  purchase-money  except 
$500,  for  which  he  gave  his  note  to  the  complainant,  which 
was  due  and  unpaid  ;  and  that  the  complainant  had  executed 
to  the  defendant  a  bond  for  titles,  conditioned  to  make  good 
titles  when  the  purchase-money  was  paid  in  full.  The  de- 
fendant filed  an  ■  answer,  under  oath,  admitting  that  he  had 
purchased  a  tract  of  land  from  the  complainant,  had  been 
put  in  possession  of  it,  and  had  paid  all  of  the  purchase- 
money  except  the  note  for  $500 ;  but  he  alleged  that  a  certain 
forty-acre  parcel,  which  was  heavily  timbered,  and  adjacent 
to  his  other  lands,  was  pointed  out  to  him  by  the  complain- 
ant as  a  part  of  the  tract,  and  formed  a  material  inducement 
to  the  contract  on  his  part,  and  that  the  complainant  in  fact 
had  no  title  to  this  parcel ;  and  he  insisted  on  an  abatement 
of  the  purchase-money,  to  the  extent  of  the  value  of  this 
parcel.  He  alleged,  also,  that  Mrs.  C.  A.  Powledge,  the 
complainant's  wife,  was  represented  by  him  to  be  the  owner 
of  the  land,  as  her  statutory  separate  estate  :  and  that  there- 
fore, in  consummating  the  contract,  both  she  and  her  hus- 
band signed  the  bond  for  titles,  which  was  made  an  exhibit 
to  the  answer,  and  in  which  the  land  was  thus  described : 
"A  certain  body  of  land,  supposed  to  contain  two  hundred 
acres,  embracing  a  belt  of  land  running  the  whole  length  of 
the  land  owned  by  said  M.  T.  Pitts,  and  lying  immediately 
north  of  it ;  the  lines  to  be  designated  when  deeded  "  The 
defendant,  in  his  answer,  further  alleged,  "  that  he  made  said 
purchase  from  plaintiff  and  his  wife  jointly,  and  not  from 
plaintiff  individually,  or  alone ;  and  he  pleads  this  in  oppo- 
sition to  plaintiff's  individual  bill." 

The  plaintiff  afterwards  amended  his  bill,  by  changing  the 
description  of  the  land,  and  describing  it  by  metes  and 
bounds,  leaving  out  the  forty-acre  parcel;  and  a  second 
amendment  was  filed,  by  leave  of  the  court,  after  the  publi- 
cation of  the  testimony,  adding  the  name  of  Mrs.  C.  A. 
Powledge  as  a  party  complainant,  and  alleging  that  the  land 
belonged  to  her  statutory  separate  estate.  The  defendant 
demurred  to  the  amended  bill,  on  the  ground  that  it  was  an 
entire  departure  from  the  original  bill,  and  wrought  an  entire 
change  of  parties.  The  chancellor  overruled  the  demurrer, 
and  allowed  the  amendment ;  and  on  final  hearing,  on  plead- 
ings and  proof,  rendered  a  decree  for  the  complainants,  for 
the  full  amount  due  on  the  unpaid  note ;  holding  that  the 
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defendant  could  not  claim  an  abatement  of  the  purchase- 
money,  without  filing  a  cross  bill.  The  overruling  of  the 
demurrer,  the  allowance  of  the  amendment,  and  the  final 
decree,  are  now  assigned  as  error. 

Geo.  W.  Hooper,  for  appellant. — 1.  The  original  bill  was 
in  the  name  of  the  husband  alone,  and  he  was  alleged  to  be 
the  sole  party  interested  in  the  subject-matter  thereof;  while, 
by  a  series  of  amendments,  it  now  stands  as  the  suit  of  the 
wife  alone,  and  she  is  the  only  party  interested.  Such 
a  radical  departure  cannot  be  allowed  as  an  amendment. 
Larkins  v.  Biddle,  21  Ala.  252 ;  Winter  v.  Quarles,  43  Ala.  692  ; 
Crabb  v.  Thomas,  25  Ala.  212.  It  is  at  least  doubtful  whether 
the  husband  was  a  proper  party  complainant. — Rev.  Code, 
§  2525. 

2.  The  statute  expressly  authorizes  a  defendant  to  incor- 
porate all  matters  of  defense  in  his  answer. — Rev.  Code, 
§§  3349,  3367.  Independent  of  the  statute,  he  might  claim 
an  abatement  of  the  purchase-money,  without  resorting  to  a 
cross  bill. —  Goodwin  v.  Mc  Geliez,  15  Ala.  232 ;  Bell  v.  Thomp- 
son, 34  Ala.  633. 

J.  M.  Chilton,  contra. — 1.  The  suit  was  properly  brought, 
in  the  first  instance,  in  the  name  of  the  husband  alone,  as 
the  note  was  payable  to  him,  and  the  legal  title  was  conse- 
quently in  him ;  and  when  the  answer  set  up  the  interest  of 
the  wife,  as  the  equitable  owner,  it  was  proper  to  bring  her 
before  the  court,  in  order  that  the  legal  and  equitable  titles 
might  both  be  concluded.  The  amendment  presents  the 
common  case  of  joining  the  trustee  and  cestui  que  trust,  which 
is  always  allowable  in  equity. — Hitchcock  v.  U.  S.  Bank,  7  Ala. 
425 ;  Michan  v.  Wyatt,  21  Ala.  827. 

2.  The  proof  shows  that  the  defendant  got  all  the  land  he 
contracted  for ;  and  if  there  was  any  deficiency,  he  cannot 
claim  an  abatement  of  the  purchase-money,  unless  the  vendor 
is  shown  to  be  insolvent. — Bell  v.  Thompson,  34  Ala.  633. 

BRICKELL,  C.  J. — The  statute  of  amendments,  appli- 
cable to  pleadings  in  chancery,  is  broad  and  liberal,  pro- 
viding :  "  Amendments  of  bills  must  be  allowed,  at  any  time 
before  final  decree,  by  striking  out,  or  adding  new  parties, 
or  to  meet  any  state  of  evidence  which  will  authorize  relief." 
R.  C.  §  3356.  Prior  to  this  statute,  a  suit  in  equity  may 
have  been  defeated,  on  the  hearing,  for  a  misjoinder,  or  a 
nonjoinder  of  parties;  an  amendment  after  the  cause  was 
ripe  for  hearing,  curing  the  defect,  not  being  matter  of  right, 
but  resting  in  the  discretion  of  the  chancellor, — Michan  v. 
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Wyatt,  21  Ala.  813.  Any  other  than  mere  formal  amend- 
ments, it  was  against  the  practice  of  the  court  to  allow,  after 
the  cause  was  at  issue ;  and,  at  no  stage  of  the  cause,  could 
an  amendment  be  allowed,  which  was  repugnant  to,  or  incon- 
sistent with  the  original  bill,  or  which  introduced  a  new  case. 
The  consequence  was,  that  a  complainant,  having  a  just 
demand,  was  often  denied  relief,  because  of  the  insufficient 
allegations  of  the  bill,  or  because  there  was  a  variance  be- 
tween allegations  and  proof,  discovered  too  late  for  curing 
by  amendment,  or  fatal  because  the  case  made  by  the  proof 
was  inconsistent  with  the  averments  of  the  original  bill. 
The  purpose  of  the  statute  is  declared  by  its  own  terms — 
the  allowance  of  amendments  meeting  "  any  state  of  evidence 
which  ivilt  authorize  relief."  The  stage  of  the  cause  is  not 
material,  if  it  has  not  passed  to  final  decree.  It  may  have 
reached  issue,  the  testimony  taken  and  published,  and  the 
hearing  in  progress ;  until  final  decree  is  pronounced,  the 
right  to  amend  is  secured.  It  is  not  matter  of  discretion  in 
the  chancellor,  but  of  right  in  the  complainant;  the  chan- 
cellor having  a  discretion  only  in  the  imposition  of  terms, 
which  cannot  extend  beyond  the  payment  of  all  costs.  If 
the  defect  is  a  misjoinder,  it  may  be  cured  by  striking  out 
the  parties  improperly  joined ;  if  it  be  a  nonjoinder,  by  add- 
ing the  parties  omitted.  Or,  if  it  be  in  allegations,  whether 
it  is  the  want  of  proper  allegations,  or  the  introduction  of 
allegations  variant  from,  or  inconsistent  with,  or  repugnant 
to  the  facts  found  in  the  evidence,  an  amendment  conforming 
the  allegations  to  the  evidence  must  be  allowed.  If  there  is 
not  an  entirely  new  case  made,  or  a  radical  departure  from 
the  cause  of  action  stated  in  the  original  bill,  or  an  entire 
change  of  parties  wrought,  the  right  to  amend  is  coextensive 
with  the  error  which  may  be  committed. 

2.  The  cause  of  action,  the  subject-matter  of  suit  in  the 
present  case,  is  the  contract  for  the  purchase  of  the  lands, 
and  the  enforcement  of  the  payment  of  the  purchase-money 
is  the  relief  sought.  The  legal  title  to  the  promissory  note 
which  is  unpaid  is  in  the  husband.  This  contract  was  made 
with  him  and  the  wife ;  and  if  it  had  not  been,  would  have 
been  voidable  at  the  election  of  either  party,  if  not  void. 
He  was,  therefore,  a  necessary  party  to  the  bill ;  and  being 
the  trustee  of  the  wife's  statutory  estate,  there  is  a  manifest 
propriety,  in  the  absence  of  all  interest  adverse  to  the  wife, 
in  joining  him  as  a  party  complainant.  The  statute  (R.  C. 
§  2525),  requiring  that  the  wife,  when  the  suit  relates  to  her 
separate  estate,  shall  sue  and  be  sued  alone,  refers  to  suits 
at  law  only,  and  is  incapable  of  application  to  suits  in  equity. 
A  court  of  law  is  contented,  as  a  general  rule,  if  the  parties 
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having  the  immediate  legal  interest  are  before  it,  and  its 
judgment  will  bind  and  conclude  the  legal  title.  A  court 
of  equity  requires  that  all  persons,  having  legal  or  equitable 
interests  involved,  shall  be  made  parties,  so  that  its  decrees 
may  be  safely  performed,  and  future  litigation  prevented. 
This  case  will  serve  as  an  illustration.  The  legal  title  to  the 
unpaid  promissory  note  resides  in  the  husband,  it  being  pay- 
able to  him;  but  it  is,  nevertheless,  a  part  of  the  wife's 
statutory  estate,  having  been  given  for  the  purchase-money 
of  her  lands.  The  wife  is,  therefore,  the  equitable  owner — 
has  the  beneficial  interest — and  the  statute  (R.  C.  §  2523) 
would  have  required  that  a  suit  at  law  must  be  in  her  name 
only,  she  being  clothed  with  the  capacity  of  suing  alone,  by 
the  subsequent  section,  when  the  suit  relates  to  her  separate 
estate.  In  a  court  of  equity,  the  husband  becomes  a  neces- 
sary party,  not  only  because  he  has  the  legal  title,  but  be- 
cause of  his  relation  of  trustee  to  the  wife's  statutory  estate. 
The  amendment  introducing  the  wife  as  a  party  complainant 
with  him,  did  not  work  an  entire  change  of  parties — it  was 
simply,  as  the  statute  authorizes,  the  addition  of  a  new  and 
indispensable  party  complainant. 

True,  the  original  bill  proceeds  on  the  ground  that  the 
contract  of  purchase  was  made  with  the  husband,  and  that 
he  has  the  exclusive  interest,  legal  and  equitable,  in  the  pay- 
ment of  the  purchase-money.  The  amended  bill  proceeds 
on  the  ground,  that  the  wife  has  the  equitable  interest,  and 
that  the  husband  has  only  the  naked  legal  title  to  the  prom- 
issory note,  and  stands  only  in  the  relation  of  trustee.  Yet 
there  is  no  change  of  the  cause  of  action — of  the  subject- 
matter  of  suit.  That  remains  as  stated  in  the  original  bill, 
and  the  relief  prayed  is  unchanged ;  the  enforcement  of  the 
payment  of  the  purchase-money  being  the  object  of  the  bills, 
original  and  amended.  The  amended  bill  was  not  obnoxious 
to  the  causes  of  demurrer,  resting  on  the  ground  that  it  made 
a  new  case,  or  produced  an  entire  change  of  parties. 

3.  It  is  true,  generally,  that  a  defendant  cannot  have  any 
positive  relief  against  the  complainant,'  even  as  to  the  sub- 
ject-matter of  the  suit,  except  by  cross  bill. —  Goodioin  v. 
McGehee,  15  Ala.  232.  But  we  do  not  think  this  case  falls 
within  the  rule.  Affirmative  relief  against  the  complainants 
was  not  sought;  there  was  mere  resistance  of  the  decree 
which  was  claimed.  When  the  vendor  files  a  bill  to  enforce 
the  lien  for  the  purchase-money,  the  court  acquires  jurisdic- 
tion over  the  whole  contract  of  purchase,  and  can  adjust  the 
recovery  of  the  purchase-money,  to  meet  the  rights  of  each 
party. — Bell  v.  Thompson,  34  Ala.  633.  An  abatement  of  the 
purchase-money,  because  of  a  failure  of  title  to  part  of  the 
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lands,  is  founded  upon  the  ground  that  there  is  a  partial 
failure  of  consideration ;  aad  is  matter  in  discharge,  or  re- 
duction of  the  complainant's  demand.  It  operates  to  pre- 
vent, or  reduce  the  decree,  and  is  proper  matter  of  defense 
by  answer. 

But,  though  the  chancellor  was  in  error,  in  holding  the 
defense,  because  of  an  alleged  failure  of  title  to  a  part  of 
the  lands  could  not  be  made  by  answer,  but  was  the  subject 
of  a  cross  bill,  no  injury  resulted  to  the  appellant.  The 
defense  was  not  sustained  by  the  evidence,  and  must  have 
failed,  if  the  chancellor  had  regarded  it  as  properly  inter- 
posed. The  evidence  satisfies  us,  there  was  an  inadvertent 
misdescription,  in  the  bond  for  title,  of  the  southern  bound- 
ary of  the  lands.  Accuracy  of  description  of  the  bound- 
aries was  not  intended,  because,  as  is  shown  by  the  bond,  a 
particular  designation  of  them  was  postponed  until  the  deed 
should  be  executed.  It  is  probable  the  misdescription  es- 
caped the  observation  of  the  appellant,  at  the  time  the  bond 
was  drawn  and  executed.  If  it  did  not,  he  knew  then  that 
it  would  embrace  lands  which  had  not  been  sold  to  him,  and 
to  which  his  vendors  had  not,  and  did  not  claim  title.  The 
lands  really  purchased  are  the  property  of  his  vendors,  and 
to  them,  on  payment  of  the  purchase-money,  he  can  obtain 
a  good  title. 

The  bill,  it  may  be  proper  to  add,  was  filed  prior  to  the 
act  of  March  4th,  1876,  authorizing  married  women  to  sue  in 
their  own  names,  and  is  unaffected  by  that  act. 

Let  the  decree  be  affirmed. 


Whitehead  v.  Jones. 

Bill  in  Equity  by  Purchaser  under  Administrator's  Sale,  against 
Heirs,  for  Conveyance  of  Title,  and  Injunction  of  Action  at 
Law. 

1.  Sale  of  lands  by  administrator,  under  probate  decree,  for  division  among 
heirs  ;  when  purchaser  may  compel  divestiture  of  legal  title.  — When  a  purchaser  of 
lands,  sold  by  an  administrator  under  a  probate  decree  for  division  among 
the  heirs-at-law,  seeks  in  equity  to  enjoin  an  action  at  law  by  the  heirs,  and 
to  compel  a  divestiture  of  the  legal  title,  he  must  not  only  show  that  the 
Probate  Court  acquired  jurisdiction  to  order  the  sale,  but  that  the  order  was 
actually  made,  that  the  land  was  sold  under  it,  that  the  sale  was  reported  to 
the  court  and  confirmed,  that  the  purchase-money  was  paid,  and  that  a  con- 
veyance was  ordered  to  be  made  to  the  purchaser;  and  these  orders  must  be 
shown  by  the  records  of  the  court,  or  by  such  quasi-recori  memoranda  as  would 
authorize  the  entry  of  the  proper  orders  nunc  pro  tunc. 
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2.  Same;  receipt  of  purchase-money  by  heirs.— The  receipt  by  the  adult 
heirs,  from  the  administrator,  of  their  respective  portions  of  the  purchase- 
money  of  lands  sold  for  division,  if  knowingly  accepted,  might  amount  to  a 
ratification  of  the  sale,  and  give  the  purchaser  an  equity  to  demand  a  legal 
title  from  them,  notwithstanding  any  defects  in  the  sale;  but  the  title  of  the 
infant  heirs  could  not  be  affected  by  their  guardian's  receipt  ot  their  portion 
of  the  money. 

Appeal  from  the  Chancery  Court  of  Macon. 

Heard  before  the  Hon.  W.  C.  McIver,  an  attorney  and 
solicitor  of  the  court,  acting  as  special  chancellor,  by  agree- 
ment and  selection  of  the  parties,  on  account  of  the  incompe- 
tency of  the  Hon.  N.  S.  Graham. 

The  bill  in  this  case  was  filed  on  the  14th  April,  1877,  by 
John  E.  Jones,  against  Augustus  Whitehead  and  others, 
heirs-at-law  of  John  T.  Whitehead,  deceased;  and  sought 
to  enjoin  an  action  at  law,  which  the  defendants  were  prose- 
cuting against  the  complainant  for  the  recovery  of  a  tract  of 
land,  and  to  compel  a  divestiture  of  the  legal  title  to  the 
land  out  of  the  defendants.  The  land  belonged  to  the  said 
John  T.  Whitehead  at  the  time  of  his  death,  and  was  sold 
by  the  administrator  of  his  estate,  in  1862-3,  for  equitable 
division  among  the  heirs ;  was  bought  at  that  sale  by  Mrs. 
Anna  F.  Howard,  and  was  sold  and  conveyed  by  her  heirs, 
in  1870,  to  the  complainant.  The  material  facts  are  stated 
in  the  opinion  of  the  court.  A  demurrer  to  the  bill,  and  a 
motion  to  dismiss  for  want  of  equity,  were  overruled  by  the 
special  chancellor ;  and  his  decree  is  now  assigned  as  error. 

S.  B.  Paine,  for  appellant. — 1.  The  bill  seeks,  in  effect,  to 
correct  the  defective  execution  of  a  statutory  power,  and  to 
dispense  with  the  formalities  required  by  law  in  sales  of  lands 
by  administrators.  That  a  court  of  equity  will  not  interfere 
in  such  cases,  see  McBryde  v.  Wilkinson,  29  Ala.  662 ;  Wad- 
dell  v.  Weaver's  AdmW,  42  Ala.  293;  Elliott  v.  Wade,  47 
Ala.  464. 

2.  The  bill  shows  that  no  order  of  sale  was  ever  made  by 
the  Probate  Court,  and  that  the  sale  was  never  confirmed 
by  it.  These  radical  defects  could  not  be  remedied  by  the 
proposed  amendment  nunc  'pro  tune. — Dunlap  v.  Horton,  49 
Ala.  412 ;  Hudson  v.  Hudson,  20  Ala.  365 ;  Babney  v.  Mitchell, 
at  the  last  term. 

Abercrombie  &  Graham,  contra.— 1.  The  petition  of  the 
administrator  gave  the  court  jurisdiction  to  order  the  sale; 
and  the  jurisdiction  having  attached,  the  validity  of  the  sale 
is  not  affected  by  any  irregularities  afterwards  intervening. 
Satcher  v.  Satcher,  41  Ala.  26;  King  v.  Kent,  29  Ala.  542; 
Matheson  v.  Hearin,  29  Ala.  210;  Field  v.  Goldsby,  28  Ala.  218. 
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The  only  defect,  or  omission  in  the  proceedings,  was  the 
failure  to  record  the  order  of  sale  and  the  order  confirming 
the  sale ;  and  these  defects  were  fully  cured  and  remedied 
by  the  decree  rendered  nunc  pro  tunc  January  10,  1865. 
Bryan  v  Streeter,  at  the  present  term. 

2.  The  purchaser  at  the  administrator's  sale,  having  only 
a  perfect  equity,  cannot  defend  the  action  at  law,  but  may 
come  into  equity  for  relief. — Lighf/oot  v.  Lewis,  1  Ala.  475 ; 
Bonner  v.  Greenlee's  Heirs,  6  Ala.  411 ;  Hudgens  v.  Jackson, 
51  Ala.  514;  Bell  v.  Craig,  52  Ala.  215. 

3.  Although  the  sale  by  the  administrator  may  be  void, 
yet  the  payment  of  the  purchase-money,  and  its  receipt  by 
the  heirs,  amount  to  a  ratification  of  it,  and  entitle  the  pur- 
chaser to  demand  the  legal  title. — Bell  v.  Craig,  52  Ala.  215 ; 
Bland  v.  Bowie,  at  December  term,  1875. 

MANNING,  J.— In  1862,  or  early  in  1863,  upon  a  petition 
of  the  administrator  of  the  estate  which  was  of  John  T. 
Whitehead,  deceased,  to  the  Probate  Court  of  Macon  county, 
the  land  of  said  estate  in  tnat  county  was  sold  for  division 
among  the  heirs,  and  bought  by  Mrs.  Anna  F.  Howard,  who 
had  possession  of  it  from  that  time,  until  her  death.  In  1870, 
appellee,  Jones,  whose  wife  was  ono  of  said  heirs,  bought 
and  received  possession  of  the  same  property,  from  the  heirs 
of  Mrs.  Howard;  and  in  the  spring  of  1875,  appellants, 
heirs  of  Whitehead,  sued  to  recover  it  of  Jones.  To  enjoin 
them  from  prosecuting  their  action  against  him,  Jones  filed 
his  bill  in  the  cause  brought  before  us  by  this  appeal.  The 
bill  shows  that,  when  the  sale  was  made  to  Mrs.  Howard, 
the  administrator  did  not  execute  a  conveyance  to  her,  and 
that  in  fact  no  entry  was  made,  when  the  petition  for  the 
sale  was  filed  in  1862,  of  the  order  which,  it  is  alleged,  the 
probate  judge  made,  that  the  land  be  sold,  or  of  the  report 
by  the  administrator  of  his  sale  thereof,  or  of  any  order  con- 
firming it ;  although,  in  November,  1864,  the  administrator 
filed,  and  afterwards  finally  settled,  the  accounts  of  his 
administration,  charging  himself  therein  with  $22,000,  the 
price  for  which  the  land  was  sold,  and  which,  under  the 
decree  of  distribution,  rendered  by  the  court,  was  paid  to, 
and  received  and  receipted  for,  by  the  heirs  of  Whitehead, 
the  guardians  of  those  under  age  receiving  and  receipting 
for  the  shares  of  the  minors,  respectively. 

An  injunction  having  been  granted  by  a  circuit  judge, 

motions  were  made  by  appellants,  who  demurred  to  the  bill, 

to  dismiss  it  for  want  of  equity,   to  dismiss  it  upon  the 

demurrer,  and  to  dissolve  the  injunction  for  want  of  equity 

Vol.  lvt. 
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in  the  bill ;  which  motions  being  all  overruled,  defendants 
appealed  to  this  court. 

The  bill  sets  forth,  in  addition  to  the  above,  that  a  motion 
was  made  in  the  Probate  Court,  in  January,  1865,  and 
granted,  to  amend  its  record,  nunc  pro  tunc,  so  as  to  set  out 
its  decree  ordering  the  land  to  bo  sold,  and  its  decree  con- 
firming the  sale ;  and  an  exhibit  is  made  of  what  is  repre- 
sented to  be  the  decrees  so  amended.  But  this  exhibit  is 
only  a  recital  of  the  motion  to  that  effect,  and  of  the  order  of 
the  court  that  it  be  granted — not  a  copy  of  the  decrees  which 
we  suppose  were  intended  to  be  entered  in  pursuance  of 
such  order.  If  there  be  any  such  decrees,  they  are  not  set 
forth. 

Complainant,  Jones,  being  the  actor  in  the  present  suit, 
undertook  affirmatively  to  make  it  appear  that  he  was  enti- 
tled to  have  defendants  enjoined  from  prosecuting  their 
action  for  the  land  against  him.  So  far  as  his  right  depends 
upon  his  showing  that  there  was  a  sale  of  the  land  according 
to  law,  under  the  order  of  the  Probate  Court,  by  the  admin- 
istrator of  Whitehead's  estate,  it  is  not  established  by  his 
bill  and  the  exhibits  thereto.  It  was  incumbent  on  him  to 
show,  not  only  that  jurisdiction  was  acquired  by  that  court, 
to  proceed  and  act  upon  the  matter  of  the  petition,  but  that 
it  did  make  an  order  that  the  land  be  sold ;  that  the  land 
was  sold,  and  a  report  thereof  made  to  the  court;  that  the 
court,  being  "satisfied  that  the  sale  was  fairly  conducted, 
and  the  land  sold  for  an  amount  not  greatly  disproportioned 
to  its  real  value,"  made  an  order  confirming  the  sale ;  that 
the  purchase-money  was  paid,  and  a  report  made  of  the  pay- 
ment to  the  court ;  and  that  it  thereupon  ordered  a  convey- 
ance of  the  land  to  the  purchaser.  It  is  only  by  such  pro- 
ceedings in  the  Probate  Court,  that  the  administrator  of 
Whitehead's  estate  could  be  empowered  to  transfer  the  legal 
title  from  the  heirs,  to  a  purchaser  from  him,  or  that  the 
purchaser  could  show,  by  the  records  of  the  Probate  Court 
alone,  that  he  had  acquired  a  perfect  equity  from  the  admin- 
istrator, to  realty  which  had  descended  to  the  heirs. 

What  is  the  evidence  of  such  judicial  proceedings,  in  the 
present  case  ?  It  must  be  found  in  the  records  of  that  court, 
and  not  elsewhere,  if  they  have  not  been  destroyed,  or  car- 
ried off,  or  lost.  There  is  no  averment  that  any  thing  of  this 
sort  has  happened  ;  nor  is  it  shown  that  there  are  any  entries 
in  those  records,  of  any  of  the  orders  above  mentioned ;  and 
if  entries  thereof  were  not  originally  made,  and  there  are  no 
record,  or  <7«asz-record  memoranda,  existing,  by  which  such 
entries  might  be  made  nunc  pro  tunc,  then  no  right  can  be 
based  upon  the  supposed  action  of  the  court,  or  upon  proof, 
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however  otherwise  made,  that  the  judge  of  that  court  intend- 
ed and  promised  to  have  such  orders  entered,  or  orally 
ordered  a  sale,  and  a  confirmation  of  it. 

There  is  nothing,  then,  in  this  bill,  to  impair  the  title  of 
the  minor  heirs  of  Whitehead.  Their  rights  are  not  divested 
because  their  guardians  accepted  a  price  for  the  lands  of 
their  wards,  without  being  authorized  by  law  to  do  so.  Such 
a  payment  could  not  operate  to  transfer  the  title.  Even  the 
deeds  of  the  guardians  would  not  have  that  effect.  It  would 
be  otherwise,  though,  with  respect  to  the  heirs  of  mature 
age,  who  knowingly  accepted  from  the  administrator  the 
price  for  their  lands  which  he  received  of  the  person  who 
purchased  them  at  the  sale  made  by  him.  This  might 
amount  to  a  ratification  of  the  sale,  and  vest  in  the  pur- 
chaser an  equity  to  demand  and  receive  a  legal  title  from 
them. — Bell  v.  Craig,  52  Ala.  215. 

But,  besides  the  defects  we  have  adverted  to  in  the  records 
of  the  Probate  Court,  it  does  not  appear  by  the  bill,  or  any 
exhibit  thereto,  whether  the  sale  alleged  to  have  beemmade 
by  the  administrator  was  a  sale  for  cash,  or  on  a  credit;  nor 
whether  a  report  was  ever  made  by  him  to  the  court,  that 
Mrs.  Howard  had  paid  for  the  land;  nor  whether  she,  in 
fact,  ever  did  pay  for  it.  True,  it  might  be  inferred,  argu- 
mentatively,  from  the  allegation  that  the  administrator 
charged  himself,  in  his  settlement,  with  the  amount  for 
which  the  land  had  been  sold,  and  paid  the  same  over  to 
the  heirs,  that  it  had  probably  been  paid  to  him  by  the  pur- 
chaser. But  pleadings  must  be  taken  most  strongly  against 
those  who  file  them  ;  and  the  averments  of  the  bill  may  be 
true,  and  yet  the  price  of  the  land  be  still  due  from  the 
estate,  or  representatives  of  the  deceased  Mrs.  Howard.  If 
this  be  so,  she  did  not  acquire  a  perfect  equity ;  nor,  conse- 
quently, could  a  perfect  equity  be  conveyed  by  her  heirs  to 
the  complainant.  We  need  not  inquire  how,  in  such  a  case, 
the  adult  heirs  of  Whitehead  retained  the  title — whether  in 
their  own  right,  or  as  trustees  for  the  administrator ;  since, 
in  either  case,  complainant  would  not  be  entitled  to  a  decree 
to  have  it  transferred  to  him. 

In  the  present  condition  of  the  pleadings,  the  orders  of 
the  special  chancellor  must  be  reversed,  and  the  cause  be 
remanded,  for  such  other  action  therein  as  complainant 
may  be  advised  to  take. 
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Lamar  and  Wife  v.  Brown. 

BiU  in  Equity  for  Reformation  and  Foreclosure  of  Mortgage. 

1.  Proof  of  assignment  of  note,  in  suit  by  assignee. — When  the  holder  of  a 
note  given  tor  the  purchase-money  of  land,  asserting  his  ownership,  joius  the 
payees  aud  makers  as  defendants  to  a  bill  in  equity,  an  admission  by  the 
payees  of  the  averments  of  the  bill  estops  them  from  asserting  any  claim  to 
the  note,  and  renders  it  unnecessary  for  the  complainant  to  prove  his  owner- 
ship as  against  the  makers. 

2.  Chancellor"  6  decree  on  question  of  fact. — This  court  will  not  disturb  the 
chancellor's  decision  on  a  disputed  question  of  fact,  unless  the  record  clearly 
shows  that  he  erred. 

3.  Alteration  of  note. — The  words  "  with  half  legal  interest  till  maturity," 
added  to  a  promissorj'  note  after  its  execution  and  delivery,  are  a  material 
alteration,  and,  in  the  absence  of  proof  that  they  were  not  added  by  the  payee, 
entirely  annul  the  note  as  evidence  of  a  debt. 

Appeal  from  the  Chancery  Court  of  Lee. 

Heard  before  the  Hon.  B.  B.  McCraw. 

The  original  bill  in  this  case  was  filed  on  the  23d  Feb- 
ruary, 1871,  by  Laura  A.  Brown,  against  Mrs.  Kate  Lamar 
and  Albert  R  Lamar,  her  husband,  individually,  and  as 
trustee  for  his  said  wife  ;  and  sought  to  foreclose  a  mortgage 
on  a  tract  of  land,  executed  by  the  defendants  to  secure  the 
payment  of  a  promissory  note,  which  was  given  by  them  in 
part  payment  of  the  purchase-money  for  the  land,  and  was 
in  the  following  words :  "  Columbus,  December  9th,  1869. 
Twelve  months  after  date,  we  promise  to  pay  to  Lawrence 
Rooney  and  Olivia  S.  Grigg,  or  bearer,  the  sum  of  nineteen 
hundred  and  twenty-five  dollars  ($1,925);  given  in  part  con- 
sideration of  land  purchased  of  them,  lying  in  Lee  county, 
Alabama ;  with  half  legal  interest  till  maturity."  The  note 
was  made  an  exhibit  to  the  bill,  and  was  signed  by  Mrs. 
Lamar,  and  by  her  husband  as  her  trustee.  The  bill  alleged, 
that  the  complainant  was  "  the  holder  and  owner  of  said 
note ;  that  it  was  given  in  part  payment  of  the  purchase- 
money  for  the  land,  and  was  unpaid  ;  that  an  absolute  deed 
for  the  land  was  executed  to  the  said  Lamar  and  wife  by  the 
vendors,  the  payees  of  the  note,  and  the  mortgage  on  the 
lands  taken  to  secure  the  payment  of  the  note.  In  the  bill, 
and  also  in  the  mortgage,  which  was  made  an  exhibit  to  the 
bill,  the  lands  were  described  as  parts  of  sections  thirty-four 
(34)  and  thirty-five  (35),  in  township  eighteen  (18),  range 
thirty-nine  (39)  east,  "lying  in  Lee  county,  Alabama,  and 
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containing  four  hundred  and  forty  (440)  acres,  more  or  less." 
The  defendants  answered  the  bill,  under  oath,  admitting 
that  they  had  purchased  a  tract  of  land  from  Rooney  and 
Mrs.  Grigg,  and  had  given  their  note  for  $1,925,  a  part  of 
the  purchase-money,  with  a  mortgage  on  the  lands  to  secure 
its  payment ;  but  they  denied  that  the  note  which  they  had 
given  contained  any  stipulation  as  to  the  payment  of  half 
legal  interest  before  maturity,  and  alleged  that  those  words 
were  added  to  the  note,  after  its  execution  and  delivery, 
without  their  knowledge  or  consent.  They  also  denied  that 
the  complainant  was  the  owner  of  the  note,  and  alleged  that 
the  payees  were  still  the  legal  and  beneficial  owners  ;  and 
they  claimed  an  abatemeut  of  the  purchase-money,  to  the 
extent  of  $1,000,  on  account  of  alleged  false  and  fraudulent 
representations  by  Lamar,  pending  the  negotiations  for  the 
purchase,  as  to .  the  quantity  of  a  parcel  of  the  land  heav- 
ily timbered,  which  he  said  contained  two  hundred  acres, 
whereas  it  only  contained  one  hundred,  and  as  to  the  value 
of  another  tract  containing  eighty  acres,  which  he  said  was 
newly  cleared,  whereas  it  had  been  cleared  eight  or  ten 
years. 

An  amended  bill  was  afterwards  filed,  bringing  in  Lawrence 
Rooney  and  Mrs.  Grigg  as  defendants  ;  and  they  filed  a  joint 
answer,  admitting  all  the  allegations  of  the  bill.  A  second 
amended  bill  was  subsequently  filed,  alleging  that,  by  mis- 
take of  the  parties  or  the  draughtsman,  the  lands  were  mis- 
described  in  the  deed  and  mortgage,  being  situated  in  range 
hventy-nme  (29)  instead  of  thirty-rime  (39);  praying  a  reforma- 
tion of  the  mortgage,  and  offering  to  correct  the  deed,  so  as 
to  describe  the  land  correctly.  To  this  second  amended  bill 
Lamar  and  wife  filed  a  joint  answer,  under  oath,  alleging 
ignorance  on  their  part  of  the  true  description  of  the  lands, 
and  requiring  proof  of  the  alleged  mistake ;  repeating  the 
averments  of  their  first  answer,,  as  to  the  alteration  of  the 
note,  and  the  alleged  misrepresentations  as  to  the  quantity 
and  quality  of  the  lands ;  and  praying  that  their  answer 
might  be  considered  and  treated  as  a  cross  bill,  and  that 
they  might  be  allowed  an  abatement  of  the  purchase-money 
on  account  of  these  misrepresentations. 

The  cause  was  submitted  to  the  chancellor  for  final  decree, 
on  pleadings  and  proof;  the  evidence  offered  on  the  part  of 
the  complainant  being  the  depositions  of  Lawrence  Rooney 
and  Mrs.  Grigg,  and  the  exhibits  to  the  bill,  while  the  de- 
fendants offered  only  their  own  depositions.  The  material 
portions  of  the  evidence,  as  to  the  alleged  alteration  of  the 
note,  are  fully  stated  in  the  opinion  of  the  court ;  and  it  is 
not  necessary  to  state  the  evidence  as  to  the  other  disputed 
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facts.  The  chancellor  held  that  the  complainant  was  entitled 
to  a  reformation  and  foreclosure  of  the  mortgage,  and  that 
the  defendants  were  not  entitled  to  an  abatement  of  the 
purchase-money.  He  rendered  a  decree  accordingly,  and 
his  decree  is  now  assigned  as  error. 

W.  C.  McIver,  J.  M.  Eussell,  and  Rice,  Jones  &  Wiley, 
for  appellants. — 1.  In  suits  for  the  reformation  of  written 
instruments,  as  at  law,  the  complainants  must  be  the  parties 
really  and  beneficially  interested. — 3  Dan.  Ch.  Pr.  (4th  ed.) 
1971,  and  notes;  Story's  Eq.  PI.  §§  509,  512,  232,  and  notes 
Stone  v.  Hale,  17  Ala.  557 ;  Baker  v.  Boivan,  2  Stew.  &  P.  361 
Wilkins  v.  Judge,  14  Ala.  135 ;   Voeglin  v.  Plant,  30  Ala.  160 
6  Paige,  597.     The  testimony  of  the  defendants,  as  to  the 
ownership  of  the  note  and  mortgage,  is  uncontradicted- 

2.  The  defendants  were  entitled  to  an  abatement  of  the 
purchase-money,  if  the  mortgage  was  reformed  and  fore- 
closed. As  to  the  right  to  an  abatement,  under  the  proof, 
see  Gibson  v.  Marquis,  29  Ala.  668 ;  1  Vesey,  310 ;  35  Ver- 
mont, 252. 

3.  But  the  complainant  was  not  entitled  to  a  foreclosure 
of  the  mortgage,  which  was  but  a  security  for  the  note.  The 
addition  of  material  words  to  the  note,  after  its  delivery, 
without  the  knowledge  or  consent  of  the  makers,  rendered  it 
void. — Brown  v.  Jones,  3  Porter,  420 ;  Davis  v.  Carlisle,  6  Ala. 
70;  White  v.  Hass,  32  Ala.  430;  43  Maine,  504;  40  Barbour, 
16;  1  Allen,  477;  13  Ohio,  364;  30  Ind.  21;  6  Wallace,  80; 
33  Miss.  399;  10  Mo.  348 ;  3  Amer.  R.  327;  Chitty  on  Con- 
tracts, 1161,  and  notes. 

W.  H.  Barnes,  contra. — 1.  The  payees  of  the  note  having 
admitted  the  complainant's  ownership,  no  proof  of  the  assign- 
ment was  necessary. — McLane  &  Plowman  v.  Piddle  &  Burt, 
19  Ala.  180. 

2>  The  mistake  in  the  description  of  the  land  is  manifest, 
since  the  mortgage  describes  it  as  lyiog  in  Lee  county,  Ala- 
bama, while  the  court  must  judicially  know  that  range  thirty- 
nine  (39)  is  not  in  Alabama,  The  mistake  being  shown, 
there  can  be  no  doubt  of  the  right  to  a  reformation  of  the 
mortgage. —  Clapton  v.  Martin,  11  Ala.  187  ;  Hair  v.  LaBrouse, 
10  Ala.  548;  Parkins  v.  Biddle,  21  Ala.  252;  Stone  v.  Hale, 
17  Ala.  557 ;   Whitehead  v.  Brown,  18  Ala.  682. 

3.  As  to  the  alleged  alteration  of  the  note,  the  burden  of 
proof  was  on  the  defendants,  and  they  have  not  established 
it  by  a  preponderance  of  the  evidence.  The  whole  of  the 
note,  including  the  words  said  to  have  been  added  to  it  after 
delivery,  is  in  the  handwriting  of  the  deceased  attorney,  who 
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was  the  common  agent  of  both  parties  in  the  preparation  of 
the  papers ;  and  there  is  no  proof  whatever  as  to  the  time 
when  the  addition  was  made,  or  the  circumstances  attending 
it.  The  parties  contradicting  each  other  on  this  point,  and 
the  outside  evidence  failing  to  establish  it,  the  defense  is  not 
sustained. 

4.  As  to  the  claim  for  an  abatement  of  the  purchase- 
money,  this  also  is  defensive  matter,  and  the  record  does  not 
show  any  error  in  the  chancellor's  decision  against  it. 

STONE,  J. — We  do  not  think,  under  the  pleadings  in  this 
cause,  that  any  question  can  be  made,  denying  Mrs.  Brown's 
right  to  maintain  this  suit.  She  avers  that  the  note  is  hers, 
and  makes  Rooney  and  Mrs.  Grigg  defendants  to  the  suit ; 
and  they,  in  their  answers,  admit  the  truth  of  this,  and  every 
other  averment  of  the  bill.  This  estops  them  from  setting 
up  any  claim  to  the  note,  and  renders  it  unnecessary  that 
Mrs.  Brown  should  offer  any  proof  of  her  ownership. — 31c- 
Lane  v.  Riddle,  19  Ala.  180,  and  authorities  cited. 

2.  The  allegations  in  the  answers,  charging  that,  in  mak- 
ing the  sale,  Rooney  misrepresented  the  quantity  of  tim- 
bered land,  and  the  freshness  of  one  of  the  cultivated  fields, 
are  not  sufficiently  proved  to  justify  us  in  reversing  the 
chancellor's  decree  on  this  account.  The  testimony  is  too 
nearly  balanced  to  enable  us  to  affirm  that  we  are  convinced 
the  chancellor  erred  in  this  finding.  Hence,  we  can  not  find 
that  the  purchaser  is  entitled  to  any  abatement  of  the  pur- 
chase-price, on  account  of  the  alleged  misrepresentations. 

3.  The  only  remaining  question  is  as  to  the  alleged  altera- 
tion of  the  note  which  is  the  foundation  of  the  present  suit. 
The  answers  of  Lamar  and  wife  contain  a  plea  of  non  est 
factum  ;  the  special  ground  of  the  plea  being,  that  after  the 
note  was  executed,  it  was  altered,  without  the  authority  or 
consent  of  the  makers,  by  adding  to  it  the  words  "with  half 
legal  interest  till  maturity."  This  alteration,  according  to 
the  Alabama  rate  of  interest,  would  increase  the  amount  of 
the  indebtedness  seventy-seven  dollars,  when  the  note  ma- 
tured. The  testimony  for  complainant  below,  appellee  here, 
is  as  follows :  Rooney  testified,  that  the  signatures  to  the 
note  and  mortgage  are  in  "the  hand-writing  of  Mrs.  Kate 
Lamar  and  of  A.  R.  Lamar,  and  that  he  did  see  them  sign 
the  said  mortgage  and  note :  that  witness,  and  Wiley  Wil- 
liams, the  said  A.  R.  Lamar  and  Kate  Lamar  were  present 
at  the  signing  of  said  note  and  mortgage."  Wiley  Williams 
was  an  old  resident  lawyer  of  the  city  of  Columbus,  Georgia, 
and  died  in  that  city  about  three  years  before  Rooney's  dep- 
osition was  taken,  June  4th,  1873.     "  The  whole  of  said  note 
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is  in  the  hand-writing  of  said  Wiley  Williams ;  that  the  said 
latter  part  of  said  note,  to-wit :  '  with  half  legal  interest  till 
maturity,'  is  in  the  hand-writing  of  said  Wiley  Williams ; 
that  the  words,  'with  half  legal  interest  till  maturity,'  were 
not  written  at  the  same  time  the  balance  of  said  note  was 
written ;  that  the  said  words  were  in  said  note  at  the  time 
said  A.  B.  Lamar  and  Kate  Lamar  signed  it ;  that  he  exam- 
ined and  read  over  said  note,  before  it  was  signed,  and  saw 
the  said  words  in  it ;  and  the  parties  signing  it  knew  that 
they  were  in  said  note  at  the  time  they  signed  it."  He  then 
testified,  that  the  interest  was  to  be  according  to  the  laws  of 
Alabama.  Mrs.  Grigg,  the  other  payee  of  the  note,  testified 
that  she  did  not  see  the  note  and  mortgage  signed.  "  She 
knows  the  hand-writing  of  the  note  and  mortgage,  and  they 
are  in  the  hand-writing  of  Wiley  Williams.  The  whole  of 
said  note  is  in  the  hand-writing  of  Wiley  Williams.  The 
said  words,  'with  half  legal  interest  till  maturity,'  are  in  the 
hand-writing  of  said  Wiley  Williams.  Does  not  know 
whether  the  whole  note  with  said  words  was  written  at  the 
same  time  or  not.  *  *  One  half  (of  land  purchase)  was 
to  be  paid  down  cash,  and  the  other  half  was  to  be  paid  in 
twelve  months,  with  half  legal  interest  till  maturity  of  the 
note  ;  and  after  maturity,  the  note  draws  full  legal  interest. 
*  *  *  Witness  knows  as  to  the  half  legal  interest,  from 
the  face  of  the  note,  it  being  the  note  signed  by  the  said 
parties  for  the  said  credit  payment  of  said  land."  This 
deposition,  like  the  other,  was  given  June  4th,  1873. 

The  testimony  for  defendants,  Lamar  and  wife,  consisted 
of  their  own  depositions,  given  April  8th,  1873.  A.  K.  Lamar 
testified,  as  follows :  "  The  note  sued  on  is  not  the  note  I 
gave  for  the  lands.  The  note  sued  on  contains  the  following 
words,  '  with  half  legal  interest  till  maturity.'  I  never  gave 
or  signed  any  note  containing  said  words.  The  note  I  gave 
did  not  contain  any  agreement  to  pay  any  interest  whatever. 
Some  days  after  the  original  transaction,  and  after  the  sign- 
ing and  delivery  of  the  note,  Lawrence  Eooney  met  me  on 
the  street,  and  asked  me  to  consent  to  have  the  words,  '  with 
half  legal  interest  till  maturity,'  inserted  in  the  note ;  giving 
as  a  reason,  that  O.  S.  Grigg  was  dissatisfied  that  the  note 
bore  no  interest ;  and  that  he,  Lawrence  Eooney,  would  pay 
one-half  the  interest,  if  I  would  pay  the  other  half.  I 
declined."  He  then  admitted  that  the  said  words  were  in 
the  hand-writing  of  Wiley  Williams,  the  same  "  who  drew 
the  original  note  and  papers."  Mrs.  Kate  Lamar  testified: 
"  The  note  sued  on  is  not  the  note  I  signed  and  gave  for  the 
land.  The  note  I  signed  had  nothing  in  it  about  interest, 
and  the  words,  '  with  half  legal  interest  till  maturity,'  were 
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not  on  the  note  when  I  signed,  and  have  been  added  to  it 
since,  without  my  knowledge  or  consent." 

The  description  of  the  note  in  the  mortgage,  is  as  follows : 
"For  the  purpose  of  securing  the  payment  of  a  certain  prom- 
issory note,  bearing  even  date  with  these  presents,  by  which 
note  the  said  Albert  Lamar  as  trustee  for  his  wife,  and  the 
said  Mrs.  Kate  Lamar,  promise  to  pay,  twelve  months  after 
date,  to  the  said  L.  Rooney  and  Mrs.  Olivia  S.  Grigg,  or 
bearer,  the  sum  of  nineteen  hundred  and  twenty-live  dollars, 
given  in  part  consideration  of  lands  purchased  of  them,"  &c. 

One  fact,  testified  to  by  Mr.  Rooney,  we  think  weakens  his 
testimony  somewhat.  He  says,  "the  words, 'with  half  legal 
interest  till  maturity,'  were  not  written  at  the  same  time  the 
balance  of  said  note  was  written."  Yet,  he  offers  no  expla- 
nation of  this  rather  unusual  fact.  If  such  change  was  made 
in  the  writing,  some  reason  or  explanation  could  be  given, 
why  it  was  omitted  in  the  first  instance;  and  it  could  be 
shown  when,  and  under  what  circumstances,  the  words  were 
added.  He  remembered  the  controverted  words  were  not 
written  at  the  same  time  as  the  balance  of  the  note.  He 
certainly  could  have  stated  why  this  had  so  occurred.  The 
reason  for  a  change  of  the  writing  from  the  first  draught, 
would  quite  as  naturally  impress  itself  on  the  memory  of  the 
witness,  as  would  the  fact  of  such  change.  The  witness 
knew  defendants  had  set  up  in  defense,  and  in  sworn  answers, 
that  the  words,  '  with  half  interest  till  maturity,'  had  been, 
without  authority  from  them,  inserted  in  the  note,  after  they 
had  executed  and  delivered  it.  This  plea  by  defendants  was 
calculated  to  reflect  on  the  integrity  of  Rooney,  and  would 
necessarily  stimulate  the  zeal  of  the  witness  to  furnish  every 
corroborating  circumstance  in  support  of  his  version  of  the 
transaction. 

The  fact  that,  in  the  description  of  the  note  given  in  the 
mortgage,  the  disputed  clause  of  the  note  is  not  mentioned, 
is  another  circumstance  to  be  weighed  in  this  cause.  Two 
witnesses,  against  the  credibility  of  whose,  testimony  nothing 
has  been  called  to  our  attention,  and  we  have  found  nothing 
in  the  record  to  cause  us  to  distrust  them,  testify  the  very 
opposite  of  the  witness  Rooney,  and  that  the  words,  'with 
half  legal  interest  till  maturity,'  were  inserted  in  the  notfe 
after  it  was  executed  and  had  passed  from  their  hands.  We 
are  convinced  that  the  chancellor  erred  in  his  finding  on  this, 
the  most  material  issue  in  this  cause. 

Coming  to  the  conclusion,  that  the  note  in  suit  was  altered 
after  its  execution  and  delivery  to  the  payees,  in  the  partic- 
ular above  pointed  out,  without  the  authority  of  the  makers, 
the  consequence  is,  that  the  note  is  entirely  annulled  as  an 
Vol.  lvi. 


1876.]  OF  ALABAMA.  163 

[Moore  v.  Worthy.] 

evidence  of  debt,  and  it  can  not  uphold  the  complainant's 
bill,  in  the  absence  of  proof  that  the  payees,  to  whom  the 
note  was  delivered,  did  not  make  the  alteration. —  White  v. 
Bass,  32  Ala.  430 ;  Glover  v.  Bobbins,  49  Ala.  219 ;  Brown  v. 
Jones,  3  Por.  420. 

The  decree  of  the  chancellor,  so  far  as  it  reforms  the  mort- 
gage, is  free  from  error.  The  testimony  convinces  us,  that 
the  true  numbers  of  the  land  intended  to  be  conveyed  are, 
the  north-east  quarter,  the  east  half  of  the  north-west  quar- 
ter, and  the  north-west  quarter  of  the  north-west  quarter  of 
section  thirty-four  (34),  and  the  north-west  quarter  of  section 
thirty-five  (35),  in  township  eighteen  (18),  range  twenty-nine 
(29),  east.  To  the  extent  that  it  reforms  the  writings,  the 
decree  of  the  chancellor  is  affirmed.  In  all  other  respects, 
the  bill  is  without  proved  equity,  and  the  decree  of  the  chan- 
cellor is  reversed.  Let  the  appellee  pay  the  costs  in  this 
court,  and  in  the  court  below. 


Moore  v.  Worthy. 

Bill  in  Equity  to  enforce  Vendor  s  Lien  on  Land. 

1.  Vendor's  lien;  when  not  waived.  —Where  the  vendor  executed  a  deed  for 
the  lands  to  the  purchaser's  wife,  at  his  request,  and  accepted  his  individual 
note  for  the  unpaid  balance  of  the  purchase-money,  on  the  assurance  of  a 
third  person,  made  in  the  presence  of  the  purchaser,  and  not  contradicted  by 
him,  that  the  note  would  be  a  lien  on  the  land  without  the  wife's  signature,— 
held,  that  these  facts  did  not  show  a  waiver  or  abandonment  of  the  vendor's 
lien  ;  that  the  wife  was  a  mere  volunteer  ;  and  that  the  vendor's  rights  were 
not  affected  by  any  agreement  or  understanding  between  the  purchaser  and 
his  wife's  mother,  who  furnished  the  money  to  make  the  cash  payment,  when 
he  had  no  knowledge  of  such  agreement. 

Appeal  from  the  Chancery  Court  of  Kandolph. 

Heard  before  the  Hon.  B.  B.  McCraw. 

The  bill  in  this  case  was  filed  on  the  30th  March,  1872, 
by  J.  J.  Moore,  against  O.  D.  Worthy  and  his  wife,  Mrs. 
Sarah  F.  Worthy;  and  sought  to  enforce  a  vendor's  lien  on 
land  for  the  unpaid  balance  of  the  purchase-money.  On 
final  hearing,  on  pleadings  and  proof,  the  chancellor  dis- 
missed the  bill;  and  his  decree  is  now  assigned  as  error. 

James  Aiken,  for  the  appellant. 

C.  D.  Hudson,  with  Geo.  W.  Gunn,  contra. 
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BBICKELL,  C.  J. — The  whole  question  in  this  case  is, 
whether  the  vendor,  under  the  facts  stated  in  the  pleadings 
and  proofs,  retained  or  waived  his  lien  on  the  lands  sold  and 
conveyed,  for  the  purchase-money.  The  facts  are,  that  the 
appellant  sold  the  lands  to  the  appellee,  Worthy,  for  the  sum 
of  six  hundred  dollars,  payable  on  the  25th  December,  1870; 
and  on  the  23d  day  of  December,  1870,  Worthy  paid  four 
hundred  dollars  of  the  purchase-money,  and  made  his  due 
bill,  payable  to  the  appellant,  for  the  remaining  two  hundred 
dollars.  At  the  request  of  Worthy,  the  appellant  made  to 
his  wife,  Sarah,  a  conveyance  of  the  lands.  The  appellant 
objected  to  the  due  bill,  because  it  was  not  signed  by  Mrs. 
Worthy,  to  whom  the  conveyance  was  made;  but,  on  being 
assured  by  a  third  person,  in  the  presence  of  Worthy,  that 
it  was  a  lien  on  the  lands,  accepted  it.  There  is  much  said 
in  the  answers,  and  in  the  evidence,  as  to  the  manner  in 
which,  and  the  promises  on  which,  this  money  paid  by 
Worthy  was  obtained  from  his  wife's  mother,  which  we  pass 
over  as  irrelevant.  The  appellant  had  no  knowledge  of  these 
facts,  and  cannot  be  affected  by  them.  The  money  was 
Worthy's,  not  his  wife's,  and  was  applied  to  the  extinguish- 
ment of  the  purchase-money.  If  he  violated  the  promises 
on  which  it  was  loaned  to  him,  he  must  answer  to  the  person 
trusting  him.  The  appellant  received  it  without  any  just 
reason  to  believe  it  was  not  his  money,  fairly  obtained,  and 
cannot  be  prejudiced  by  his  bad  faith. 

The  law  of  this  State  is  well  settled,  that  the  vendor  of 
land,  though  by  an  absolute  conveyance  expressing  the  pay- 
ment of  the  consideration,  in  the  absence  of  any  agreement 
to  the  contrary,  retains  a  lien  for  the  purchase-money,  against 
the  vendee,  and  his  privies  in  estate,  except  bona  fide  pur- 
chasers for  value,  without  notice. — Foster  v.  Trustees  of 
Atheneum,  3  Ala.  302.  The  presumption  of  law  is  in  favor 
of  the  existence  of  the  lien ;  and  on  the  purchaser,  or  those 
claiming  against  it,  rests  the  burden  of  proving  that,  in  the 
particular  case,  it  has  been  intentionally  waived  or  displaced. 
If,  under  all  the  circumstances,  it  remains  in  doubt,  the  lien 
continues. — 2  Story's  Eq.  §  1224  The  circumstances  dispel 
all  supposition  that  the  appellant  intended  to  waive  the  lien, 
or  that  Worthy,  the  only  party  negotiating  with  him,  sup- 
posed he  was  waiving  it.  The  due  bill  expressed  its  consid- 
eration as  the  purchase-money  of  the  lands,  which  was 
described  in  it.  The  appellant  desired  that  it  should  be 
signed  by  Mrs.  Worthy,  to  whom  the  conveyance  was  made, 
so  that  no  doubt  should  remain  as  to  the  existence  of  the 
lien.  He  was  induced  to  accept  the  due  bill,  on  the  assur- 
ance of  a  third  person,  made  in  Worthy's  presence,  in  which 
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he  acquiesced,  that  the  lien  would  continue,  without  her 
signature.  The  only  fact,  tending  to  indicate  an  abandon- 
ment of  the  lien,  is  the  execution  of  the  conveyance  to  Mrs. 
Worthy,  who  was  a  stranger  to  the  contract  of  purchase. 
But  she  is  a  mere  volunteer — the  voluntary  donee  of  her 
husband — and  bound  by  all  the  equities  charging  the  estate 
in  his  hands.  She  derived  her  title  from  the  appellant, 
as  she  knew,  without  herself  paying  him  anything  for  it. 
Whether  she  knew  her  husband  had  not  paid  the  purchase- 
money,  is  not  material :  she  knew  that  she  had  not  for  the 
conveyance  parted  with  anything  of  value.  By  no  such 
contrivance  can  she  get  and  keep  the  appellant's  lands,  with- 
out paying  the  purchase-money.  She  stands  in  no  other 
attitude,  than  that  she  would  occupy  if  the  conveyance  had 
been  made  to  her  husband,  and  he  had  subsequently,  without 
valuable  consideration,  conveyed  to  her.  In  either  case,  the 
lien  of  the  appellant  prevails. —  Upshaw  v.  Hargrove,  6  Sm. 
<fc  Marsh.  286 ;  Campbell  v.  Henry,  45  Miss.  3'26. 

The  decree  dismissing  the  bill  must  be  reversed ;  and  this 
court,  proceeding  to  render  the  decree  the  Chancery  Court 
should  have  rendered,  doth  order,  adjudge,  and  decree,  that 
the  appellant  has  a  lien  on  the  lands  described  in  the  original 
bill,  which  are  the  same  lands  conveyed  by  appellant  to  the 
appellee,  Sarah  F.  Worthy,  by  deed  of  date  December  23d, 
1870,  for  the  payment  of  the  due  bill  of  the  appellee  O.  D. 
Worthy,  of  date  December  23d,  1870,  for  the  sum  of  two 
hundred  dollars.  It  is  further  ordered,  decreed,  and  ad- 
judged, that  it  be  referred  to  the  register  of  the  Chancery 
Court  of  the  third  district,  of  the  eastern  division,  to  take 
and  state  an  account  of  the  principal  and  interest  which  is 
unpaid  on  said  due  bill,,  computing  interest  thereon  to  the 
first  day  of  the  next  term  of  said  court,  and  that  he  make 
report  thereof  to  the  said  court  at  its  next  term.  On  the 
coming  in,  and  confirmation  of  said  report,  the  Chancery 
Court,  if  the  sum  reported,  and  the  costs,  are  not  paid,  will 
proceed  to  decree  a  sale  of  said  lands  for  the  payment 
thereof;  and  this  cause  is  remanded  to  the  Chancery  Court. 
The  appellee  O.  D.  Worthy  must  pay  the  costs  of  this  appeal 
in  this  court,  and  in  the  Chancery  Court, 
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Trover  for   Conversion  of  Horse. 

J.  When  witness  may  refuse  to  answer  question,  as  criminating  himself. — A 
witness  is  not  excused  irom  answering  a  question,  on  the  ground  that  the 
answer  will  criminate  himself,  when  a  criminal  prosecution  for  the  imputed 
offense  is  already  barred  by  the  statute  of  limitations. 

2.  Predicate  for  secondary  evidence  of  letter. — Proof  that  a  letter  was  used 
before  a  justice  of  the  peace,  on  a  preliminary  criminal  examination,  and 
cannot  be  found — not  showing  when,  where,  by  whom,  or  of  whom  inquiry 
and  search  were  made — is  not  sufficient  to  let  in  secondary  evidence  of  its 
contents. 

3.  Sale  by  bailee.  — As  to  third  persons,  a  bailee  has  a  special  property,  inci- 
dent to  the  possession,  which  enables  him  to  protect  the  property  against 
mere  wrongdoers,  or  recover  it  from  them  ;  but,  unless  authorized  by  the 
terms  of  the  bailment,  he  cannot  make  a  sale  which  will  alter  the  general 
property  of  the  bailor,  and  divest  him  of  the  right  to  maintain  trover  for  its 
conversion,  against  the  bailee,  the  purchaser,  or  any  one  claiming  under 
such  sale. 

4.  Sale  by  agent— A.  purchaser  of  personal  property  acquires  only  the  title 
of  his  vendor  ;  and  if  he  buys  from  an  agent,  who  has  no  authority  to  sell,  his 
good  faith  in  making  the  purchase  does  not   impair  the  title  of  the  principal. 

5.  Liability  of  bailee  to  bailor. — As  a  general  rule,  a  bailee  cannot  dispute 
the  title  of  his  bailor  ;  but  he  may  yield  the  possession  to  the  true  owner,  on 
demand  ;  and  when  sued  in  trover  by  the  bailor,  may  show,  in  defense,  that 
he  surrendered  the  property  on  the  demand  of  the  true  owner. 

6.  Sale  by  agent ;  what  constitutes  contract  between  principal  and  agent. — Where 
an  agent  for  the  sale  of  sewing-machines,  having  possession  of  a  horse  belong- 
ing to  his  principals,  which  was  used  in  the  business,  was  informed  by  them, 
by  letter,  that  he  would  be  charged  with  the  horse  on  their  books,  unless  he 
returned,  and  rendered  an  account  of  his  sales;  after  which,  without  returning, 
or  rendering  an  account,  he  sold  the  horse  to  another  person,  to  whom  he 
showed  the  letter;  held,  that  while  the  principals  might,  perhaps,  at  their  elec- 
tion, sue  the  agent  in  trover  for  the  conversion  of  the  horse,  or  in  assumpsit 
for  its  value,  the  agent  could  not  treat  the  letter  as  a  proposition  to  sell  him 
the  horse,  and  the  purchaser  Irom  him,  having  knowledge  of  the  letter, 
acquired  no  title  against  the  principals. 

Appeal  from  the  Circuit  Court  of  Macon. 

Tried  before  the  Hon.  Geo.  "W.  Gunn,  an  attorney  of 
the  court,  selected  by  the  parties  on  account  of  the  incom- 
petency of  the  presiding  judge. 

This  action  was  brought  by  Thomas  B.  Thompson,  against 
Thomas  J.  Calhoun,  to  recover  damages  for  the  conversion 
of  a  horse  ;  and  was  commenced  on  the  11th  August,  1873. 
The  defendant  pleaded  "the  general  issue,  with  leave  to  give 
any  special  matter  in  evidence,  and  fraud;  and  plaintiff 
replied,  with  like  leave."  The  horse  in  controversy  belonged 
to  Titsworth,  Scott  &  Co.,  a  mercantile  firm  in  Montgomery, 
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who  were  engaged  in  selling  sewing-machines  manufactured 
by  "Wheeler  &  Wilson,  and  was  in  the  possession  of  C.  J. 
McNulty,  their  agent,  in  Tuskegee,  Macon  county,  in  July, 
1873,  being  used  by  him  fri  their  business  ;  and  was  sold  by 
said  McNulty  to  the  plaintiff,  on  the  24th  July,  1873.  The 
horse  was  kept  by  McNulty  in  the  defendant's  livery-stable 
in  Tuskegee ;  and  was  delivered  by  the  defendant  to  Tits- 
worth,  Scott  &  Co.,  on  their  demand,  the  day  after  the  sale 
by  McNulty  to  the  plaintiff,  and  after  the  plaintiff  had 
informed  him  of  the  purchase  from  McNulty.  The  plaintiff, 
being  examined  as  a  witness  for  himself  on  the  trial,  as  the 
bill  of  exceptions  shows,  testified  "  that  he  bought  the 
horse  from  said  McNulty,  on  the  24th  July,  1873,  and  paid 
him  ten  dollars  in  cash,  a  bar  bill  for  about  seventy-five  dol- 
lars, and  some  other  claims  against  him ;  that  a  bill  of  sale 
for  the  horse  was  made  to  him,  which  he  did  not  produce, 
not  having  it  with  him ;  that  the  horse  was  then  in  the  de- 
fendant's livery-stable,  where  said  McNulty  had  put  him ; 
that  he  notified  the  defendant,  on  said  24th  July,  1873,  that 
he  had  bought  the  horse  from  McNulty,  and  claimed  him  as 
his  own,  and  not  to  let  any  one  have  him ;  that  the  defend- 
ant agreed  to  do  so ;  and  that  said  McNulty  fled  from  the 
State  on  the  night  of  said  24th  July,  1873.  Something  hav- 
ing been  said  on  the  trial  as  to  a  warrant  for  his  arrest,  wit- 
ness was  asked,  on  cross-examination,  if  he  did  not  go  with 
said  McNulty,  on  the  night  of  said  24th  July,  1873,  from 
Tuskegee  to  Chehaw,  that  McNulty  might  get  on  the  train ; 
to  which  the  witness  said,  '  he  would  never  answer  that  ques- 
tion.' The  court  sustained  the  objection,  that  the  witness 
was  not  bound  to  make  any  statement  which  would  criminate 
him  ;  to  which  ruling  the  defendant  excepted." 

The  plaintiff  also  introduced  and  read  to  the  jury,  without 
objection,  a  letter  dated  "  Montgomery,  Ala.,  June  19,  1873," 
addressed  to  "  C.  J.  McNulty,  agent,  Tuskegee,"  and  signed 
"  Titsworth,  Scott  &  Co.,  per  Slorah,"  in  these  words  :  "Dear 
Sir — We  wrote  you,  some  few  days  after  I  came  back,  to 
come  to  Montgomery,  if  you  were  not  pleased  with  your 
horse.  If  the  horse  suits  you,  and  you  are  willing  to  pay  us 
what  we  paid  for  him,  and  run  the  risks,  &c,  you  can  keep 
him ;  otherwise,  we  will  ask  you  again  to  come  to  Montgom- 
ery with  him,  or  you  shall  be  compelled  to  take  him.  Will 
you  please  let  us  see  you,  or  hear  from  you  at  once  ?  Make 
your  report  on  or  before  the  28th,  and  oblige,"  &c.  As  to 
"Slorah's  authority  to  write  this  letter,  the  evidence  was  con- 
flicting :  he  himself  testifying  "that  he  had  no  authority  to 
sign  the  names  of  Titsworth,  Scott  &  Co.  to  it,  but  he  somer 
times  did  things  without  authority ;"  while  it  was  proved 
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that,  on  a  preliminary  examination  before  a  justice  of  the 
peace  on  a  charge  of  embezzlement  against  McNulty,  he 
swore  that  he  had  authority  to  sign  their  name  to  the  letter ; 
and  M.  C.  Scott,  a  member  of  the  firm  of  Titsworth,  Scott  & 
Co.,  testified  that  he  had  no  such  authority.  "  It  was  proved 
by  T.  J.  Calhoun,"  during  the  further  progress  of  the  trial, 
"  that  he  remembers  of  certain  letters  written  by  said  Slorah 
to  McNulty,  and  among  them  was  a  letter  in  which  it  was 
stated,  that  the  horse  had  been  charged  to  McNulty.  De- 
fendant objected  to  proving  any  expression  in  a  letter  which 
was  not  produced.  It  was  stated  that  this  letter  had  been 
attached  to  the  answers  of  said  Slorah  as  a  witness  on  a 
preliminary  examination  for  embezzlement  by  McNulty,  and 
left  with  the  justice,  and  could  not  be  found.  Witness  Cal- 
houn could  not  give  the  date  of  the  letter,  nor  identify  it. 
Defendant  objected  to  the  witness  testifying  as  to  any  single 
expression,  without  giving  the  substance  of  the  letter,  or 
identifying  it  more  clearly ;  but  the  court  overruled  the 
objection,  and  allowed  the  answer ;  to  which  the  defendant 
excepted." 

The  defendant  introduced  said  M.  C.  Scott  as  a  witness, 
who  testified,  among  other  things,  that  the  horses  and  wag- 
ons used  by  Titworth,  Scott  &  Co.  in  their  business  belonged 
to  them,  and  not  to  their  agents,  and  were  under  his  exclu- 
sive control ;  "  that  the  horse  in  controversy  was  taken  by 
them  on  trial,  and  they  had  not  determined  whether  they 
would  take  him  or  not,  there  being  some  objection  to  him  ; 
that  they  had  not  paid  for  him,  or  agreed  to  take  him,  until 
after  the  24th  July,  1873 ;  that  their  agents  were  required  to 
make  weekly  reports  to  them  in  Montgomery ;  that  McNulty 
was  in  default  for  six  weeks,  and  was  neglecting  his  business, 
and  drinking  and  frolicking,  as  he  was  informed ;  that  every 
effort  was  made  to  get  him  to  come  to  Montgomery,  but 
failed,"  and  that  said  Slorah  was  sent  several  times  to 
Tuskegee  to  see  him  before  said  24th  July,  1873.  There 
was  other  evidence  on  the  trial,  but  it  is  not  necessary  to 
state  it. 

The  court  charged  the  jury,  among  other  things,  as  follows : 
"  1.  If  a  bailee  of  goods,  who  has  a  special  property  in  them, 
sells  or  delivers  them  to  another  as  his  own,  bona  fide,  and 
without  notice,  the  general  owner  can  not  maintain  trover, 
because,  by  such  sale,  by  one  who  has  a  special  property  in, 
and  possession  in  fact  of  the  goods,  the  property  of  the  gen- 
eral owner  is  altered. 

"2.  If,  therefore,  the  jury  believe  from  the  evidence  that 
the  plaintiff  purchased  the  horse  from  McNulty  in  good  faith, 
and  made  payment  therefor,  while  McNulty  was  in  posses- 
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siort,  with  a  special  property  in  the  horse,  if  such  he  had ; 
and  that  the  horse  was  delivered  to  the  plaintiff;  and  that 
the  defendant,  after  such  sale  and  purchase,  agreed  to  hold 
the  horse  for  Thompson,  but  subsequently,  without  the 
assent  of  Thompson,  disposed  of  the  horse,  or  delivered  him 
to  Titsworth,  Scott  &  Co.,  without  the  assent  of  Thompson : 
that  such  delivery  was  a  violation  of  the  terms  of  the  bail- 
ment, if  there  was  such  bailment,  and  amounted  to  a  con- 
version. 

"  3.  If  McNulty,  while  he  was  in  possession  of  the  horse, 
and  while  he  had  a  special  property  in  him,  if  such  he  had, 
received  a  letter  or  letters  signed  Titsworth,  Scott  &  Co.,  by 
Slorah,  mailed  at  Montgomery,  ordering  or  requiring  him  to 
come  to  Montgomery,  and  inquiring  how  the  horse  suited 
him ;  using  the  term  'yeur  horse,'  and  saying  that,  if  he  did 
not  return  to  Montgomery  by  such  time,  the  horse  would  be 
charged  up  to  him  on  the  books  of  the  company ;  and  these 
letters  were  seen  by  plaintiff,  and  he  purchased  the  horse 
fairly  and  in  good  faith  about  a  month  afterwards,  without 
McNulty  having  gone  to  Montgomery  at  all ;  and  such  let- 
ters were  written  by  authority  of  Titsworth,  Scott  &  Co., — 
conveyance  of  the  horse  by  McNulty,  fairly  and  bona  fide 
made,  would  vest  the  title  in  the  purchaser,  whether  the 
horse  was  or  was  not  charged  up  to  McNulty  on  the  books. 

"  4.  It  is  not  every  offer  of  sale  made  by  letter  which 
requires  a  response  in  order  to  complete  the  contract.  The 
terms  of  an  offer  may  be  such,  that  a  mans(?)  silence,  or 
failure  to  act,  will  be  as  effectual  as  a  response  ;  and  if  the 
jury  believe,  from  the  evidence,  that  the  terms  of  one  of  the 
letters  was,  that  if  he,  McNulty,  did  not  come  to  Montgom- 
ery by  such  a  time,  the  horse,  would  be  charged  up  to  him 
on  the  books  of  the  company, '  his  failure  to  go  to  Montgom- 
ery by  that  time,  or  to  respond  to  such  proposition,  would 
be  an  affirmance,  more  especially  in  favor  of  a  purchaser 
from  him." 

These  charges,  to  which  the  defendant  excepted,  together 
with  .the  refusal  of  certain  charges  asked  by  him,  and  the 
rulings  on  questions  of  evidence  above  set  forth,  are  now 
assigned  as  error. 

E.  F.  Ligon,  for  the  appellant,  cited  Fisher  v.  Campbell,  9 
Porter,  210 ;  Addison  on  Contracts,  38  ;  Chitty  on  Contracts, 
4 ;  Tucker  v.  Woods,  12  Johns.  190 ;  Train  v.  Gold,  5  Pick.  380 ; 
Eskridge  v.  Glover,  5  Stew.  &  P.  264. 

BKICKELL,  C.  J.— 1.  The  humane  maxim  of  the  law  is, 
that  no  one  is  bound  to  accuse  himself.     A  witness,  though 
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a  party  to  the  suit,  can  not  be  compelled  to  answer  any 
question,  the  answering  of  which   may  expose,  or  tend  to 
expose  him,  to  a  criminal  charge,  or  to  any  kind  of  punish- 
ment.—2  Phill.  Ev.  929 ;  1  Green.  Ev.  §  451.     In  the  first 
instance,  it  is  the  province  of  the  court  to  determine  whether 
any  direct  answer  to  the  question   proposed   will   furnish 
criminating  evidence  against  the  witness.     If  it  is  not  appar- 
ent such  would  be  the  tendency  of  the  answer,  the  witness  is 
not  privileged  from  testifying.     While  it  is  of  the  highest 
importance  to  protect  the  witness  from  self-crimination,  it  is 
also  of  importance  that  the  privilege  the  law  extends  to  him 
should  not  be  perverted  to   the   suppression   of   evidence 
which  can  be  safely  given. — 2  Phill.  Ev.  933.     We  can  not 
discover  that  the  evidence  sought  to  be  elicited  could  have 
the  least  tendency  to  criminate  the  witness.     It  may  have  a 
tendency  to  bring  shame  on,  or  degrade  him.     The  privilege 
extends  only  to  questions,  the  answers  to  which  may  crim- 
inate.— Hall  v.  State,  10  Ala.  706.     An  affirmative  answer  to 
the  question  would  have  introduced  evidence  of  materiality 
in  passing  upon  the  bona  fides  of  the  purchase  of  the  horse. 
If  it  had  been  shown  that  McNulty  had  committed  a  crim- 
inal offense,  and  that  the  plaintiff,  having  knowledge  of  it, 
aided  him  to  escape,  his  offense  would  have  been  that  of  an 
accessory  after  the  fact,  which  is  a  mere  misdemeanor. — R. 
C.  §  3589.     More  than  twelve  months  from  the  commission 
of  the  offense  had  elapsed,  when  the  witness  was  testifying, 
and  a  prosecution  for  it  was  barred  by  the  statute  of  limita- 
tions. — R.  C.  §  3952.     The  privilege  extends  only  to  offenses, 
for  which  the  witness  is  liable  to  be  punished,  and  does  not 
exist  when  a  prosecution  is  barred. — 2  Phill.  Ev.  933  ;  People 
v.  Mather,  1  Wend.  229.     The  court  was  in  error,  in  not  com- 
pelling the  plaintiff  to  answer  the  question  propounded  him 
on  cross-examination  :  whether  he  did  not  go  with  McNulty 
from  Tuskegee,  on  the  night  of  the  day  he  purchased  from 
him  the  horse,  that  McNulty  might  get  on  the  train. 

2.  Letters,  the  contents  of  which  are  material,  should  be 
produced,  or,  if  not  produced,  their  absence  should  be  ac- 
counted for,  before  a  witness  can  testify  to  their  contents. 
A  mere  statement  that  the  particular  letter,  the  contents  of 
which  are  to  be  introduced  in  evidence,  was  used  before  a 
justice  of  the  peace,  and  can  not  be  found,  is  not  accounting 
for  its  absence,  so  as  to  let  in  secondary  evidence  of  contents. 
By  whom,  or  when,  or  where,  or  of  whom,  inquiry  and  search 
was  made,  is  not  shown.  The  existence  of  the  letter,  an 
ability  on  proper  effort  to  produce  it,  was  not  negatived,  and 
secondary  evidence  of  its  contents  ought  not  to  have  been 
•received.     Nor  was  there  evidence  that  the  letter  was  in  the 
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hand-writing  of  Slorah,  or  that  the  witness  Calhoun  was 
capable  of  testifying  to  his  handwriting. 

3.  A  bailment  is  a  contract,  and  its  terms,  and  the  rights 
and  liabilities  of  bailor  and  bailee,  depend  on  the  agreement 
of  the  parties.  As  to  third  persons,  a  special  property  is 
incident  to  the  possession  of  the  bailee,  which  enables  him 
to  protect  the  thing  bailed,  from  injury  by  mere  wrongdoers, 
or  to  recover  it  from  them.  Unless  it  is  a  part  of  the  con- 
tract of  bailment,  that  the  bailee  may  sell,  we  are  not  aware 
of  any  case  in  which  a  sale  by  the  bailee  will  alter  the  gen- 
eral property  of  the  bailor,  and  divest  him  of  the  right  to 
maintain  trover  for  its  conversion,  against  the  bailee,  or  the 
purchaser,  or  any  one  wrongfully  assuming  dominion  under 
such  sale.  The  first  charge  given  by  the  court  below  was 
erroneous. 

4.  The  second  charge  is  also  erroneous.  If,  as  some  of  the 
evidence  tends  to  show,  McNulty  had  possession  of  the  horse, 
as  the  agent  of  Titsworth,  Scott  &  Co.,  to  be  used  in  convey- 
ing the  sewing-machines  about  the  country,  for  the  purpose 
of  sale,  and  had  not  authority  to  sell  the  horse,  a  sale  made 
by  him,  whatever  may  have  been  the  good  faith  of  the  pur- 
chaser, would  not  impair  the  title  of  his  principals.  All  who 
deal  with  an  agent  are  bound  to  inquire  into  and  ascertain 
the  extent  of  his  authority.  A  purchaser  of  personal  prop- 
erty acquires  only  the  title  of  his  vendor.  If  tbe  agent  ex- 
ceeds his  authority,  the  injury  can  not  be  visited  on  the  prin- 
cipal, unless  he  ratifies  the  act ;  and  it  is  the  misfortune  of 
those  who  deal  with  him  in  good  faith,  if  they  suffer  loss 
because  he  has  passed  beyond  the  line  of  his  authority;  and 
it  is  the  misfortune  of  those  who  purchase  from  vendors 
having  no  title,  if  they  are  compelled  to  yield  the  possession 
of  the  property  to  the  rightful  owner. 

5.  As  a  general  rule,  it  is  true,  that  a  bailee  can  not  dis- 
pute the  title  of  the  bailor.  If  the  goods  are  not  the  prop- 
erty of  the  bailor — if  in  fact  they  are  the  property  of  another, 
who  demands  them  of  him,  he  may  yield  to  such  demand. 
Thereby  he  takes  upon  himself,  if  sued  by  his  bailor,  the 
burden  of  establishing  the  superiority  of  the  title  to  which 
he  yields.  —  Ogle  v.  Atkinson,  5  Taunton,  759;  Edwards  on 
Bail.  306;  CrosHwell  v.  Lehman,  Durr  &  Co.,  MSS.  The 
second  charge  given  by  the  court  was  erroneous  in  each  of 
its  parts.  The  special  property,  imputed  to  McNulty's  pos- 
session of  the  horse,  carried  with  it  no  power  to  sell ;  and  if 
his  principals  had  not  conferred  on  him  authority  to  sell,  the 
sale  made  by  him  did  not  impair  their  title,  and  gave  to  the 
purchaser  no  right  which  could  be  asserted  against  them. 
The  defendant,  having  possession  of  the  horse  as  the  bailee 
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of  the  plaintiff,  could  not,  ordinarily,  dispute  the  plaintiff's 
title.  But,  as  there  was  evidence  tending  to  show  he  had 
surrendered  the  horse  to  Titsworth,  Scott  &  Co.,  on  demand 
made  by  them,  and  they  were  the  true  owners,  he  is  not  lia- 
ble to  this  action. 

6.  The  third  and  fourth  charges  seem  to  us  based  on  a 
misconception  of  the  evidence.  There  was  no  proposition 
made  by  Titsworth,  Scott  &  Co.  to  sell  the  horse  to  McNulty, 
which  would  become  a  contract  by  McNulty's  acceptance  in 
express  terms,  or  by  his  failure  to  respond  to  it  within  a 
reasonable  time.  The  letter  introduced,  and  the  letter  not 
produced,  but  the  contents  of  which  were  shown  by  second- 
ary evidence,  contained  no  such  proposition.  They  seem  to 
have  been  written  with  a  view  of  forcing  McNulty  to  a  per- 
formance of  his  duties  as  agent ;  and  contain  avowals  of  the 
purposes  of  the  principals,  if  he  did  not  comply  with  their 
request.  The  letter  not  produced  also  shows  that  they  had 
charged  him  with  the  horse,  because  of  his  continued  neg- 
lect to  comply  with  their  request.  McNulty  may  have 
placed  himself  in  the  condition  of  a  wrongdoer — of  an  un- 
faithful agent,  wilfully  disregarding  the  requests  and  instruc- 
tions of  his  principals ;  but  he  can  not  be  properly  regarded 
as  a  purchaser,  assenting  to  a  proposition  to  sell  him  the 
horse  If  these  letters  were  shown  to  the  plaintiff,  before 
his  purchase  of  the  horse,  he  could  not  have  purchased  under 
the  belief  that  McNulty  had  property  in  the  horse.  An  agent 
'can  not  acquire  property  which  the  principal  has  committed 
to  his  care,  by  a  wanton  defiance  of  the  instructions  of  the 
principal,  and  of  his  reasonable  requests.  Nor  can  it  be 
admitted  that  one  purchasing  from  him,  with  knowledge  that 
the  only  title  claimed  by  the  agent  is  founded  on  his  infidel- 
ity, has  any  standing  in  a  court  of  justice  as  a  bona  fide  pur- 
chaser. He  substitutes  himself  to  the  place  of  the  unfaith- 
ful agent  with  whom  he  deals.  It  may  be,  the  principals 
could  have  elected  to  proceed  against  the  agent,  either  in 
tort,  for  a  conversion  of  the  horse,  or  in  assumpsit,  as  on  an 
implied  promise  for  the  price  paid  for  the  horse.  But,  until 
they  elected  the  latter  action,  their  right  of  property  re- 
mained. Neither  the  agent,  nor  those  dealing  with  him, 
could,  for  the  principals,  elect  a  conversion  of  his  conduct, 
from  the  character  of  tortious,  into  that  of  rightful,  and  a 
contract. 

It  is  unnecessary  to  notice  the  other  assignments  of  error, 

as  it  is  not  probable  they  will  arise  on  another  trial.     The 

judgment  is  reversed,  and  the  cause  remanded. 
Vol  lvl 
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Turner's  Executors  v.  Wilkins  et  al. 

Bill  in  Equity  against  Executors  of  Deceased  Administrator,  for 
Ids  Devastavit. 

1.  Joint  administrators  ;  liability  for  each  other's  devastavit. — Where  two  ad- 
ministrators give  a  joint  bond,  one  is  not  chargeable  with  a  devastavit  commit- 
ted by  the  other,  unless  he  has  contributed  to  it  intentionally  or  otherwise  ; 
and  his  liability  on  the  bond  does  not  prevent  him  from  joining  with  his  co- 
administrator, under  a  subsequent  appointment,  in  a  suit  in  equity  against  the 
personal  representatives  of  the  deceased  administrator  by  whom  the  devastavit 
was  committed,  founded  on  such  devastavit. 

2.  Besignation  and  appointment  of  administrator. — The  rule  which  prohibits 
a  grant  of  letters  of  administration  de  bonis  non,  when  there  is  no  vacancy  in 
the  administration,  is  intended  for  the  protection  of  the  incumbent ;  and  if  he, 
without  formally  resigning,  accepts  a  grant  of  administration  de  bonis  non 
jointly  with  another  person,  such  acceptance  amounts  to  a  relinquishment  or 
resignation  of  his  former  letters. 

Appeal  from  the  Chancery  Court  of  Chambers. 

Heard  before  the  Hon.  B.  B.  McCkaw. 

The  bill  in  this  case  was  filed  on  the  25th  December,  1873, 
by  Elizabeth  Wilkins  and  William  J.  Smith,  as  the  admin- 
istrators de  bonis  non,  with  the  will  annexed,  of  John  L.  Wil- 
kins, deceased,  against  the  executors  of  the  last  will  and  test- 
ament of  George  S.  Turner,  deceased ;  and  sought  to  hold 
the  estate  of  said  Turner  liable  for  a  devastavit,  alleged  to 
have  been  committed  by  him  while  acting,  jointly  with  the 
said  Elizabeth  Wilkins,  as  administrator  of  the  estate  of  said 
John  L.  Wilkins.  John  L.  Wilkins  died,  in  said  county  of 
Chambers,  in  the  early  part  of  the  year  1860 ;  and  his  will 
was  there  duly  admitted  to  probate,  and  letters  testamentary 
thereon  granted  to  Mrs.  Elizabeth  Wilkins  and  John  Y. 
Trammell,  on  the  24th  March,  1860.  On  the  5th  September, 
1861,  Trammell  having  settled  his  accounts  as  executor,  and 
resigned,  letters  of  administration  de  bonis  non  on  the  estate 
of  said  Wilkins,  with  the  will  annexed,  were  granted  to  said 
George  S.  Turner  and  Elizabeth  Wilkins ;  and  they  there- 
upon gave  a  joint  bond,  and  entered  on  the  discharge  of  the 
duties  of  the  administration.  On  the  4th  May,  1868,  Turner 
made  a  final  settlement  of  his  administration,  and  resigned ; 
and  on  the  19th  June,  1868,  letters  of  administration  de  bonis 
non  were  granted  to  said  Elizabeth  Wilkins  and  William  J. 
Smith,  on  the  estate  of  said  John  L.  Wilkins.  The  bill  al- 
leged, that  said  Turner,  while  acting  as  administrator,  trans- 
acted all  the  business  of  the  estate  of  Wilkins,  and  had  pos- 
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session  of  all  the  notes  and  evidences  of  debt,  among  which 
was  a  note  for  $1,000,  given  by  M.  B.  Taylor  and  J.  B.  Rob- 
inson, for  money  loaned  to  them  by  Trammell  while  acting 
as  executor ;  that  several  partial  payments  were  made  on  this 
note  to  said  Turner,  while  he  was  acting  as  administrator  of 
the  estate,  which  were  duly  credited  on  the  note,  and  ac- 
counted for  by  him  on  the  settlement  of  his  administration, 
and  the  note  itself  turned  over  by  him  to  his  successors  in 
the  administration,  as  worthless,  the  makers  having  become 
insolvent ;  that  he  concealed  from  them  the  fact,  which  was 
discovered  by  them  only  a  short  time  before  the  filing  of  the 
bill,  that  the  note  had  been  amply  secured  by  a  mortgage  on 
real  estate  by  said  Robinson ;  that  this  mortgage  was  sur- 
rendered by  said  Turner  to  Robinson,  and  another  mortgage 
taken  in  its  stead,  embracing  a  debt  due  to  himself  individu- 
ally ;  and  that  this  second  mortgage  was  afterwards  surren- 
dered, when  Turner  had  collected  the  amount  of  his  own 
debt.  The  bill  further  alleged,  that  the  amount  of  said  debt 
due  to  the  estate  might  have  been  collected  out  of  the  par- 
ties to  the  note,  but  they  had  since  become  insolvent,  and 
the  debt  was  lost. 

The  respondents  demurred  to  the  bill,  for  want  of  equity, 
and  because  the  complainants  had  an  adequate  remedy  at 
law ;  but  their  demurrer  was  overruled.  They  then  filed  an 
answer,  but  not  under  oath  (oath  having  been  waived),  ad- 
mitting all  the  allegations  of  the  bill,  except  as  to  the  alleged 
devastavit,  of  which  they  had  no  knowledge,  and  required 
strict  proof;  admitting,  also,  the  appointment  of  the  com- 
plainants as  administrators  de  bonis  non  of  the  estate  of  Wil- 
kins, at  the  time  alleged  in  the  bill,  but  averring  that  Mrs. 
Wilkins  had  not  then  resigned  her  former  appointment,  and 
there  was  no  vacancy  in  the  administration.  They  alleged, 
further,  that  said  Turner  and  Mrs.  Wilkins,  when  they  were 
appointed  administrators  of  the  estate  of  Wilkins,  gave  a 
joint  bond  for  the  faithful  performance  of  the  duties  of  the 
trust,  and  a  copy  of  this  bond  was  made  an  exhibit  to  their 
answer. 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor 
held  that  the  alleged  devastavit  was  established  by  the  evi- 
dence, and  that  the  complainants  were  entitled  to  relief ;  and 
he  therefore  rendered  a  decree  against  the  defendants,  as  ex- 
ecutors, for  the  balance  due  on  the  note  of  Taylor  and 
Robinson,  with  interest,  and  awarded  execution  against  them 
as  executors.  The  final  decree,  and  the  overruling  of  the  de- 
murrer to  the  bill,  are  now  assigned  as  error. 

W.  H-  Denson,  for  appellants. — 1.    Mrs.  Wilkins  and  Tur- 
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ner  gave  a  joint  bond  as  administrators,  and  were  mutually 
liable  for  the  devastavit  or  wrongful  acts  of  each  other. —  WiU 
h'<i ms  v.  Harrison,  19  Ala.  277-82;  Pearson  v.  Harrington,  32 
Ala.  228-49 ;  Jones  v.  Jones]  42  Ala.  219 ;  Perry  on  Trusts, 
§  426.  Being  herself  liable  for  the  devastavit  of  Turner,  if 
any  was  committed,  Mrs.  Wilkins  could  not  join  with  others 
as  complainant  in  the  bill.  A  plaintiff  cannot  recover  in  an 
action  against  others,  founded  on  a  contract  made  by  him- 
self jointly  with  them. — Mainwaring  v.  Neivman,  3  Bo£.  &  P. 
120;  Moffatt  v.  Van  Mullingen,  2  Chitty,  539;  3  Bob.  Prac- 
tice, 301. 

2.  When  two  or  more  persons  join  as  complainants  in  a 
bill  in  chancery,  all  must  be  entitled  to  recover,  or  the  bill 
must  be  dismissed. — Moore  v.  Moore  17  Ala.  361 ;  Tucker  v. 
Holley,  20  Ala.  426 ;   Vaughn  v.  Lovejoy,  34  Ala.  437. 

3.  The  appointment  of  Smith,  as  co-administrator  with 
Mrs.  Wilkins,  was  void,  because  there  was  then  no  vacancy 
in  the  administration. — Kev.  Code,  §  2044.  Being  void  for 
want  of  jurisdiction,  the  appointment  may  be  collaterally  as- 
sailed.— Miller  v.  Jones,  26  Ala.  247. 

E.  G.  Bichards,  and  K.  Taylor,  contra. — 1.  That  the  bill 
contains  equity,  see  Taliaferro  v.  Bassett,  3  Ala.  670;  Draughn 
v.  French,  4  Porter,  352  ; ' Colbert  v.  Daniel,  32  Ala.  314;  Moore 
v.  Armstrong,  9  Porter,  697  :  Eev.  Code,  §§  2165,  2167,  2238. 

2.  Mrs.  Wilkins  may  maintain  the  suit,  notwithstanding 
her  joint  bond  with  Turner,  although  she  may  be  ultimately 
liable  to  heirs  or  creditors  for  his  devastavit. — Perrv  on 
Trusts,  §§  401,  416,  421,  425,  445 ;  Williams  on  Executors, 
1111,  1118,  1173;  King  v.  Smith,  15  Ala.  264;  Gould  v.  Hayes, 
19  Ala.  438;  Moore  v.  Armstrong,  9  Porter,  697. 

3.  The  acceptance  of  the  grant  of  letters  by  Mrs.  Wilkins, 
under  the  second  appointment,  being  shown  by  the  record, 
the  resignation  or  revocation  of  her  former  letters  must  be 
presumed.  The  second  appointment  may  be  irregular  and 
revocable,  but  it  is  not  void,  and  it  cannot  be  collaterally  im- 
peached.— Broughton  v.  Bradley,  34  Ala.  694;  Jenninps  v. 
Biases,  38  Ala.  402;  Curtis  v.  'Williams,  33  Ala.  570  f Kev. 
Code,  §  2043. 

MANNING,  J. — We  are  not  able  to  perceive,  after  an 
examination  of  the  evidence  in  this  cause,  that  the  chancellor 
erred  in  the  conclusion  he  attained,  that  a  devastavit  was 
committed  by  Turner,  the  deceased  administrator.  But  ap- 
pellants insist,  that  the  decree  should  be  here  reversed,  on 
two  grounds  :  first,  that  Mrs.  Wilkins,  having  been  co-admin- 
istrator with  Turner,  during  his  administration,  and  having 
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executed  jointly  with  him  a  bond  for  the  faithful  discharge 
of  their  duties  as  such,  is  herself  liable  for  the  devastavit 
charged,  and  can  not  therefore  be  a  party  plaintiff  with 
Smith,  in  the  suit  against  Turner'-s  executors  ;  and,  secondly, 
they  say  that  Mrs.  Wilkins  did  not  resign  the  office  of  admin- 
istrator when  Turner  did,  or  afterwards,  wherefore  the  ad- 
ministration was  not  vacant,  and  there  was  no  jurisdiction 
in  the  Probate  Court  to  appoint  Smith  administrator.  With- 
out regard  to  the  manner  in  which  these  objections  are  pre- 
sented* they  are  not  tenable. 

1.  In  respect  to  the  first :  The  rule  is,  that  "  a  devastavit 
by  one  of  two  or  more  executors  or  administrators  shall  not 
charge  his  companion,  provided  he  has  not  intentionally  or 
otherwise  contributed  to  it  "  (2  Williams  on  Executors,  1649- 
50) ;  and  it  is  quite  clear  that  Mrs.  Wilkins  had  nothing  to 
do  with,  and  no  knowledge  of,  the  acts  complained  of,  as 
done  by  her  co-administrator,  in  derogation  of  the  estate. 
Nor  will  the  fact  that  she  might  be  made  liable  for  his  devas- 
tavit, as  his  surety,  by  reason  of  their  having  made  a  joint 
administration  bond,  defeat  a  suit  in  a  court  of  equity, 
brought  by  her  and  her  present  co-administrator,  against 
Turner's  executors,  for  his  devastavit.  It  is  within  the  capac- 
ity of  that  court  to  take  cognizance  of  such  a  cause,  and  to 
make  decrees  between  the  parties  to  this  suit,  without  re- 
gard to  the  ulterior  liability  of  Mrs.  Wilkins  as  such  surety. 

2.  In  regard  to  the  second  objection  :  It  is  admitted  that, 
after  the  resignation  of  Turner,  in  May,  the  Probate  Court 
granted  letters  of  administration  de  bonis  non  of  Wilkins' 
estate,  with  his  will  annexed,  in  June  of  the  same  year,  to 
Mrs.  Wilkins  and  Smith  ;  and  that  they  accepted  the  appoint- 
ment, and  entered  upon  the  discharge  of  its  duties.  The  rule, 
that  where  the  administration  is*  not  vacant,  the  Probate 
Court  can  not  appoint  another  person  to  it,  is  intended  for 
protection  of  the  authority  of  the  incumbent.  When  Mrs. 
Wilkins  came  forward  with  Smith,  and  applied  for,  and 
accepted  letters  of  administration  de  bonis  non,  to  her  and 
him  jointly,  this,  like  the  acceptance  by  a  person  holding 
any  other  appointment,  of  a  new  commission,  modifying  or 
limiting  the  authority  he  exercised  under  the  first,  operated 
as  a  relinquishment  or  resignation  of  the  former  authority, 
and  an  acceptance  of  the  latter,  which  she  and  her  bonds- 
men would  be  estopped  from  denying.  A  formal  resignation 
by  her,  and  entry  of  it  on  the  record,  might  have  been  more 
regular  and  proper.  But,  in  showing  her  acceptance  of  a 
re-appointment,  with  another  person,  as  co- administrator 
with  her,  and  that  they  gave  bond,  and  took  upon  them- 
selves the  duties  thus  committed  to  them,  the  record  dis- 
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closes  enough  to  enable  it  to  be  seen  that  the  Probate  Court 
did  not  act  without  jurisdiction. — Ragland  v.  King's  Adrrir, 
37  Ala.  80;  Cogburn  v.  McQueen,  46  Ala.  551;  see,  also, 
Speight  v.  Knight,  11  Ala.  461 ;  Gray's  AdmW  v.  Cruise,  36 
Ala.  559. 

Let  the  decree  of  the  chancellor  be  affirmed. 


Dunklin  et  al.  v.  Harvey. 

Bill  in  Equity  to  vacate  Chancery  Decree  for  Fraud. 

1.  Fraudulent  chancery  decree. — A  decree  in  chancery  is  fraudulent  and 
void  as  to  persons  who  were  not  made  parties  to  the  suit,  and  whose  rights 
were  known  to  be  involved ;  and  a  purchaser  at  a  sale  under  such  decree,  hav- 
ing knowledge  of  the  defect,  is  not  entitled  to  protection. 

2.  BUI  impeaching  decree  jor  /raud— An  original  bill,  in  the  nature  of  a 
bill  of  review,  is  the  proper  mode  by  which  to  impeach  a  decree  for  fraud,  at 
the  instance  of  a  stranger. 

3.  Decree  enforcing  vendor's  lien  on  land;  when  set  aside  for  fraud,  at  instance 
of  purchaser  for  valuable  consideration  without  notice. — A  decree  in  chancery, 
enforcing  a  vendor's  lien  on  land,  in  favor  of  an  assignee  of  one  of  the  notes 
given  for  the  purchase-money,  will  be  set  aside  for  fraud,  at  the  instance  of  a 
sub-purchaser  for  valuable  consideration  without  notice,  who  was  not  made  a 
party  to  the  suit,  although  he  was  known  to  be  in  possession  of  the  land  under 
claim  of  title,  and  had  been  in  open  and  notorious  possession  for  ten  years, 
and  had  obtained  the  legal  title  from  the  original  vendor  before  the  commence- 
ment of  the  6uit. 

4.  Implied  notice  to  principal. — A  purchaser  of  lands,  at  a  sale  made  under  a 
chancery  decree,  is  chargeable  with  implied  notice  of  any  fraud,  or  other  de- 
fect in  the  proceedings,  of  which  his  agent  in  making  the  purchase,  who  was 
n  party  to  the  suit,  had  actual  notice. 

Appeal  from  the  Chancery  Court  of  Eussell. 

Heard  before  the  Hon.  B!  B.  McCraw. 

The  bill  in  this  case  was  filed  on  the  2d  June,  1873,  by 
Michael  W.  Harvey,  against  John  T.  Dunklin  individually, 
and  as  administrator  of  the  estate  of  Henry  C.  Sills,  deceased, 
George  Keese,  Mary  S.  Reese,  his  wife,  and  several  other 
persons ;  and  sought  to  vacate  and  set  aside,  on  the  ground 
of  fraud,  a  decree  in  chancery  rendered  on  the  21st  Novem- 
ber, 1871,  in  a  certain  suit,  then  pending  in  said  court,  where- 
in said  John  T.  Dunklin,  as  the  administrator  of  said  Henry 
C.  Sills,  was  the  sole  complainant,  and  said  George  Reese 
and  wife  were  the  only  defendants ;  and  also  to  set  aside  and 
vacate  a  sale  of  certain  lands  under  said  decree,  made  on  the 
5th  August,  1872,  at  which  the  said  Dunklin  became  the 
purchaser,  as  the  agent  of  Mrs.  Julia  A.  Sills,  the  widow  of 

(12) 


178  SUPEEME  COUET  [Dec.  Term, 

[Dunklin  et  al.  v.  Harvey.  ] 

his  intestate.     The  facts,  as  alleged  in  the  bill,  and  shown 
by  the  exhibits,  are  these  : 

In  December,  1860,  Harvey,  being  a  comparative  stranger 
in  Eussell  county,  to  which  he  had  then  recently  removed, 
and  desiring  to  purchase  a  tract  of  land  adjoining  his  home- 
stead, which  was  then  in  the  possession  of  said  George  Eeese, 
and  learning  that  Eeese  had  bought  it  from  one  Henry  Crow- 
ell,  applied  to  said  Crowell  for  information  as  to  the  title. 
Crowell  informed  him,  that  Eeese  had  agreed  to  give  $6,000 
for  the  land,  had  paid  one-half  of  that  amount,  and  had  given 
his  note  for  the  balance  ($3,000),  which  Crowell  still  held, 
and  which,  as  he  said,  was  the  only  lien  or  incumbrance  on 
the  land.  Eeese  confirmed  these  statements,  and  agreed  to 
transfer  his  interest  in  the  land  to  Harvey,  on  repayment  of 
the  money  which  he  had  advanced  to  Crowell,  with  interest. 
In  answer  to  repeated  inquiries  by  Harvey,  Crowell  and 
Eeese  asserted  that  there  was  no  defect  whatever  in  the  title, 
and  that  the  note  for  $3,000,  held  by  Crowell,  was  the  only 
incumbrance  on  the  land ;  and  Eeese,  at  the  request  of  Har- 
vey, held  up  his  right  hand,  and  confirmed  his  statement 
with  an  oath.  Eelying  on  these  statements,  and  after  mak- 
ing diligent  inquiry  in  the  neighborhood  for  further  informa- 
tion, Harvey  agreed  to  purchase  the  land  at  the  price  of  $3,000 ; 
and  a  few  days  afterwards  he  met  Eeese  and  Crowell,  by 
appointment,  for  the  purpose  of  consummating  the  contract. 
At  this  interview,  Harvey  repaid  to  Eeese  the  amount  which 
the  latter  had  paid  to  Crowell,  with  interest,  and  offered  to 
pay  the  note  which  Crowell  had ;  but  Crowell  said  the  note 
belonged  to  his  wife,  and  that  the  money  must  be  paid  to 
her,  and  handed  the  note  to  her,  she  being  present.  Harvey 
offered  to  pay  the  money  to  Mrs.  Crowell,  but  she  declined 
to  receive  it,  saying  that  she  then  had  no  use  for  it,  and  pre- 
ferred that  it  should  remain  in  his  hands  until  she  wanted 
it ;  and  on  Harvey  objecting  to  the  note  outstanding  as  a 
lien  on  the  land,  she  destroyed  it,  and  she  and  her  husband 
declared  the  lien  discharged.  At  the  same  time,  Eeese  exe- 
cuted a  writing,  directing  Crowell  to  make  titles  to  the  land 
to  Harvey ;  and  Crowell  delivered  to  him  all  the  conveyances 
which  he  had  for  the  land,  including  the  patent  from  the 
United  States,  and  he  and  his  wife  promised  to  execute  a 
deed,  with  full  covenants  of  warranty,  in  a  few  days.  A 
short  time  afterwards,  Eeese  moved  off  the  land,  and  Harvey 
immediately  took  possession  of  it,  and  continued  in  the  open 
and  notorious  possession  until  the  filing  of  his  bill  in  this 
case;  and  he  afterwards  paid  Mrs.  Crowell  the  money  due 
on  her  note,  "  on  her  demand,  at  her  own  pleasure,"  but  at 
what  particular  time  or  times  the  bill  does  not  state.     In 
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fulfillment  of  their  promise,  Crowell  and  wife  executed  a 
deed  for  the  land  to  Harvey  a  few  weeks  after  his  purchase, 
but  it  was  found  to  contain  a  misdescription  of  the  land ;  a 
second  deed  was  executed,  which  contained  a  similar  mis- 
take ;  and  in  1865,  after  the  close  of  the  war,  a  third  deed 
was  executed  and  delivered,  which  was  likewise  erroneous. 

Harvey  had  no  notice  of  any  defect  in  the  title  to  the  land, 
or  of  any  incumbrance  on  it,  until  the  10th  September,  1867, 
when  he  was  served  with  a  subpoena  in  a  chancery  suit,  in 
the  name  of  Henry  C.  Sills  as  complainant,  against  said 
George  Eeese  and  wife  and  said  Harvey  as  defendants,  the 
object  of  which  was  to  subject  the  lands  to  the  payment  of 
an  outstanding  note  for  $3,000,  which  Reese  had  given  to 
Crowell  in  part  payment  for  the  land,  and  which  Crowell 
had  transferred  to  said  Sills.  Eeese,  when  applied  to  for 
information  on  the  subject,  acknowledged  that  it  had  been 
given  in  part  payment  of  the  purchase-money  for  the  land, 
but  said  that  it  had  all  been  paid  except  $300  or  $400,  which 
Sills  would  not  receive  because  it  was  offered  in  Confederate 
currency.  Harvey  filed  a  demurrer  to  the  bill  in  that  case  ; 
and  after  the  death  of  Sills  had  been  suggested,  and  the  suit 
had  been  revived  in  the  name  of  said  John  T.  Dunklin  as  his 
administrator,  the  bill  was  dismissed,  but  without  prejudice. 
In  December,  1869,  after  the  dismissal  of  this  bill,  Eeese 
procured  from  Crowell  and  wife,  and  delivered  to  Harvey, 
a  corrected  deed  for  the  land,  with  covenants  of  warranty, 
and  informed  him  that  he  had  paid  the  note  in  full  to  Dunk- 
lin. In  March,  1870,  Dunklin,  as  administrator  of  Sills, 
filed  another  bill  in  said  court,  to  subject  said  land  to  the 
payment  of  said  note ;  and  to  this  bill  Eeese  and  wife  only 
were  made  defendants.  In  November,  1871,  a  decree  was 
rendered  in  said  suit,  on  decrees  pro  confesso  against  Eeese 
and  wife ;  declaring  that  the  note  was  a  lien  on  the  land ; 
ascertaining  the  amount  due  to  be  $4,688,  and  ordering  a  sale 
of  the  land  unless  the  money  was  paid  into  court  within  ten 
daya  after  the  adjournment  of  the  court.  Under  this  decree, 
the  land  was  sold  by  the  register,  in  August,  1872,  and  was 
bid  off  at  the  sale  by  said  John  T.  Dunklin,  as  the  agent  of 
Mrs.  Julia  A.  Sills,  who  was  the  widow  of  said  Henry  C.  Sills, 
at  the  price  of  $300 ;  and  at  the  May  term,  1873,  the  sale 
was  ratified  by  the  court,  and  the  register  was  ordered  to 
make  a  deed  to  Mrs.  Sills  as  the  purchaser. 

The  bill  in  this  case  alleged,  that  the  complainant,  said 
Harvey,  was  in  the  open  and  notorious  possession  of  the 
land,  under  claim  of  title,  at  the  time  when  the  bill  was  filed 
by  Dunklin ;  that  his  possession  and  claim  of  title  were  well 
known  to  Dunklin,  who  lived  in  the  neighborhood,  and  was 


180  SUPKEME   COUKT  [Dec  Term, 

[Dunklin  et  al.  v.  Hnrvey.  ] 

well  acquainted  with  all  the  facts ;  that  he  was  intentionally 
omitted  as  a  defendant  to  that  suit,  and  had  no  notice  of  its 
pendency  until  after  the  rendition  of  the  decree,  and  that 
the  land  was  worth  $6,000.  Copies  of  the  proceedings  and 
decrees  in  the  suit  of  Dunklin  were  made  exhibits  to  the  bill, 
and  the  prayer  was  that  the  decree  and  sale  might  be  vacated 
and  set  aside.  Besides  Dunklin,  Reese  and  wife,  and  Mrs. 
Julia  A.  Sills,  several  other  persons  were  joined  as  defend- 
ants, whose  names  are  only  mentioned  in  the  prayer  for  pro- 
cess, and  whose  interest,  if  any,  is  nowhere  disclosed  by  the 
record.  A  demurrer  to  the  bill,  for  want  of  equity,  was  filed 
by  Dunklin,  Reese,  and  Mrs.  Sills,  which  was  overruled  by 
the  chancellor ;  and  decrees  pro  confesso  were  afterwards 
entered  against  all  the  defendants.  The  cause  was  submit- 
ted for  final  decree,  on  bill,  exhibits,  and  decrees  pro  confesso; 
and  the  chancellor  thereupon  rendered  a  decree  for  the  com- 
plainant, declaring  the  former  decree,  and  the  sale  under  it, 
fraudulent  and  void  as  against  Harvey,  ordering  the  regis- 
ter's deed  to  Mrs.  Sills  to  be  delivered  up  and  cancelled,  and 
enjoining  her  and  all  others  from  any  proceedings  under  the 
decree  or  sale. 

The  appeal  is  sued  out  by  Dunklin,  as  administrator  of 
Sills,  and  all  the  other  defendants,  except  Reese  and  wife  ; 
and  the  overruling  of  the  demurrer  to  the  bill,  and  the  final 
decree,  are  assigned  as  error. 

R.  C.  Homfeeld,  with  whom  was  F.  M.  Wood,  for  the  ap- 
pellants.— 1.  The  bill  shows  that  Harvey  had  notice  of  the 
claim  asserted  by  Dunklin's  bill,  before  he  obtained  the  legal 
title  to  the  land.  The  former  suit,  to  which  he  was  a  party, 
was  filed  in  1867,  and  he  did  not  obtain  the  legal  title  until 
1869.  Nor  does  he  show  when  he  paid  the  purchase-money. 
He  fails,  therefore,  to  make  out  the  defense  of  a  bona  fide 
purchase  for  valuable  consideration  without  notice. — Boon  v. 
Chiles,  10  Peters,  177. 

2.  Under  the  decree  in  Dunklin's  suit,  only  the  interest  of 
Reese  and  wife  was  sold ;  and  the  present  bill  alleges  that 
the3T  had  no  interest  whatever.  As  Harvey  was  in  posses- 
sion of  the  land,  and  was  not  made  a  party  to  that  suit, 
his  rights  are  not  affected  by  it,  and  he  can  not  be  in- 
jured by  it. 

3.  The  bill  does  not  aver  t.hat  Reese  and  Crowell,  from 
whom  Harvey  purchased  the  land,  and  who  are  charged 
with  having  defrauded  him,  are  insolvent.  So  far  as  the  bill 
shows,  he  has  a  plain  and  adequate  remedy  at  law. 

4.  As  against  Dunklin  in  his  representative  character,  the 
Vol  lyl 
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decree  pro  confesso,  without  other  evidence,  was  not  sufficient 
to  authorize  a  decree. — Rev.  Code,  §  3391. 

Ulysses  Lewis,  contra. — 1.  The  bill  was  in  proper  form, 
and  made  out  a  clear  case  of  fraud,  against  which  a  court  of 
equity  will  grant  relief. — Story's  Equity  Pleadings,  §§  426, 
427,  428 ;  Cochran  v.  Bison,  20  Ala.  463,  and  brief  of  de- 
fendant's counsel  on  page  467  ;  Ex  parte  Smith,  34  Ala.  455 ; 
Phillips  v.  Threadgill,  37  Ala.  93 ;  Eslava  v.  Lepretre,  21  Ala. 
504 ;  Robison  v.  Robison,  44  Ala.  227 ;  Kennedy  v.  Kennedy,  2 
Ala.  571 ;  Chambers  v.  Crook,  42  Ala.  171 ;  Bryant  v.  Young 
&  Hall,  21  Ala.  264. 

2.  Dunklin,  who  had  acted  as  the  agent  of  Mrs.  Sills  in 
making  the  purchase  under  his  decree,  had  actual  notice  of 
all  the  facts  which  render  the  decree  void ;  and  this  charges 
Mrs.  Sills  with  implied  notice.— Story's  Eq.  PL  §  808 ;  Mit- 
ford's  Eq.  PI.  278  ;   Wiley,  Banks  &  Co.  v.  Knight,  27  Ala.  336. 

3.  The  proceedings  had  in  his  own  suit,  which  were  made 
exhibits  to  the  bill,  were  sufficient  proof  against  Dunklin. 

STONE,  J. — A  decree,  obtained  without  making  those 
persons  parties  to  the  suit  in  which  it  is  had,  whose  rights 
are  affected  thereby,  is  void  as  to  those  parties ;  and  even  a 
purchaser  under  it,  having  notice  of  the  defect,  is  not  pro- 
tected by  such  a  decree. — Story's  Eq.  PI.  §  427.  It  is  shown 
in  the  same  author — section  426 — that  the  proper  mode  of 
impeaching  a  final  decree  for  fraud,  at  the  suit  of  a  stranger, 
"  is  an  original  bill  in  the  nature  of  a  bill  of  review.  There 
is  no  doubt  of  the  jurisdiction  of  courts  of  equity  to  grant 
relief  against  a  former  decree,  where  the  same  has  been  ob- 
tained by  fraud  and  imposition ;  for  those  will  infect  judg- 
ments at  law,  and  decrees  of  all  courts ;  but  they  annul  the 
whole  in  the  consideration  of  courts  of  equity." 

The  decree,  and  sale  under  it,  which  the  present  bill  seeks 
to  vacate,  were  obtained  in  a  suit  in  which  Dunklin,  as  ad- 
ministrator of  Sills,  was  sole  complainant,  and  George  Reese 
and  Mary  Reese,  his  wife,  were  the  only  defendants.  Reese 
at  no  time  had  title  to  the  land,  and  was  not  in  possession ; 
but  Harvey  had  been  in  open,  notorious  possession,  for 
nearly  ten  years,  and,  before  the  bill  was  filed,  had  obtained 
the  legal  title.  He  did  not  know  of  Dunklin's  suit,  until 
after  the  sale  under  the  decree.  Dunklin,  long  before  he 
filed  his  bill,  knew  that  Harvey  was  in  possession,  claiming 
ownership  of  the  lands.  Still,  he  bid  off  the  lands  at  the 
sale,  giving  only  one-twentieth  of  the  price  at  which  the  lands 
were  twice  sold ;  and  had  the  title  made  to  Mrs.  Sills,  widow 
of  his  intestate.     The  bill  contains  a  strong,  detailed  state- 
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merit  of  facts,  showing  Dunklin's  knowledge  of  Harvey's  in- 
terest ;  and  we  discover  no  fact  or  circumstance  of  excuse  or 
extenuation,  in  the  slightest  degree  relieving  him  of  the  im- 
putation that  there  was  design  in  omitting  the  name  of  Har- 
vey as  a  defendant.  Yet,  notwithstanding  this  strong  array 
of  charges,  neither  Dunklin  nor  Mrs.  Sills,  although  person- 
ally served  with  summons,  filed  any  answer  to  the  bill  in 
this  case,  but  allowed  decrees  pro  confesso  to  be  entered  up 
against  them.  On  the  decrees  pro  confesso,  rendered  on  per- 
sonal service  against  all  the  defendants,  and  on  the  record  of 
Dunklin's  suit  of  foreclosure  against  Eeese  and  wife,  the 
present  cause  was  submitted  for  decree,  and  was  decreed 
finally. 

The  decree  in  the  foreclosure  suit  was  in  favor  of  Dunklin 
as  administrator  of  Sills,  against  Eeese  and  wife.  It  asserted 
and  ascertained  only  two  propositions  that  affected  Sills' 
estate :  first,  the  amount  due,  principal  and  interest,  from 
Eeese  to  Sills  ;  second,  that  there  was  a  vendor's  lien  on  the 
lands  in  controversy  in  this  suit,  for  the  payment  of  such 
ascertained  debt.  The  record  of  the  foreclosure  suit,  which 
was  in  evidence,  proved  that  Harvey,  complainant  in  this 
suit,  was  not  made  a  party  to  that.  Not  being  a  party,  and 
the  title  being  in  him,  with  a  very  strong  equity  in  his  favor, 
we  hold  that  the  material  averments  of  this  bill  are  suffi- 
ciently proved  to  meet  the  requirements  of  section  3391  of 
the  Ee vised  Code,  and  that  the  decree  of  foreclosure  against 
Eeese  and  wife  was  fraudulent  and  void  as  against  Harvey, 
complainant  in  this  suit. 

Dunklin,  the  administrator,  complainant  in  the  foreclosure 
suit,  under  the  most  favorable  view  for  Mrs.  Sills  which  the 
present  record  will  permit  us  to  take,  acted  as  her  agent  in 
the  purchase  of  the  lands.  He  knew  of  the  fraud — caused 
it  to  be  perpetrated,  against  Harvey,  in  not  making  him  a 
party  to  the  foreclosure  suit.  Notice  to  him,  in  that  trans- 
action, was  constructive  notice  to  Mrs.  Sills,  for  whom  he 
professed  to  act. —  Wiley,  Banks  &  Co.  v.  Knight,  27  Ala.  336 ; 
Smyth  v.  Oliver,  31  Ala.  39 ;  Mundine  v.  Pitts,  14  Ala.  84. 

We  hold,  that  the  decree  and  sale  under  said  bill  of  Dunk- 
lin, adm'r,  v.  Reese,  were  fraudulent  and  void  as  against  Har- 
vey.— See  Dvfpliey  v.  Frenaye,  5  Stew.  &  Por.  215 ;  Phillips  v. 
Threadgill,  37  Ala.  92  ;  Ex  parte  Smith,  34  Ala.  455 ;  Moore  v. 
Clay,  7  Ala.  742 ;  Hanrick  v.  Thompson,  9  Ala.  409 ;  Thomp- 
son v.   Campbell,  at  present  term. 

There  is  no  error  in  the  record,  of  which  appellant  can 
complain,  and  the  decree  is  affirmed. 

Vol.  lvi. 
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Sliiiilbone  v.  Randolph  County. 

Action  against  County,  on   Coupons  of  County  Bonds  issued  to 
Railroad  Corporation. 

1.  When  action  lies  against  county. — The  principle  is  definitely  settled  by  the 
decisionsjof  this  court,  that  an  action  at  law  does  not  lie  against  a  county,  on  a 
contract  which  has  not  been  presented  to  the  Commissioners'  Court,  and  by  it 
disallowed  in  whole  or  in  part  (Rev.  Code,  §  2537);  and  such  presentment  and 
disallowance  must  be  averred  in  the  complaint. 

2.  When  mandamus  lies  to  Commissioners'  Court. — \Vhen  the  validity  and 
amount  ot  coupons,  annexed  to  bonds  issued  by  a  county  in  aid  of  a  railroad 
company,  are  definitely  fixed  b}7  the  statute  under  which  the  bonds  are  issued, 
so  that  their  presentment  to  the  Commissioners'  Court  for  allowance  is  not 
necessary  ;  if  that  court  refuses  to  levy  a  tax  for  their  payment,  mandamus  lies 
to  compel  it. 

Appeal  from  the  Circuit  Court  of  Randolph. 

Tried  before  the  Hon.  John  Henderson. 

This  action  was  brought  by  Zimri  Shinbone,  against  Ean- 
dolph county,  as  a  corporation ;  was  commenced  on  the  31st 
January,  1876,  and  was  founded  on  three  several  coupons, 
attached  to  bonds  issued  by  the  county,  which  were  in  the 
following  words : 

"State  of  Alabama,  County  of  Randolph.  Forty  dollars 
will  be  due  and  payable  the  first  day  of  July,  1870,  at  the 
agency  of  Eufaula,  Opelika,  Oxford,  and  Guntersville  R.  R. 
Co.,  in  the  city  of  New  York ;  being  six  montns'  interest  on 
bond  No.  20,  for  $1,000,  issued  by  said  county  of  Randolph 
in  payment  of  subscription  to  Eufaula,  Opelika,  Oxford,  and 
Guntersville  R.  R.  Co."     Signed  "W.  Colwell,  Treasurer." 

The  complaint  was  as  follows  :  "The  plaintiff  claims  of 
the  defendant  $120,  being  the  amount  due  on  three  interest 
warrants,  commonly  called  coupons  ;  each  of  which  was  exe- 
cuted by  the  defendant,  on  the  first  day  of  January,  1870, 
and  was  attached  to  and  a  part  of  certain  bonds,  or  writings 
obligatory,  under  seal,  made  then  and  there  by  the  defendant, 
through  the  probate  judge  and  treasurer  of  said  county,  and 
issued  in  payment  of  the  subscription  to  the  stock  of  the 
Eufaula,  Opelika,  Oxford,  and  Guntersville  Railroad  Com- 
pany, now  known  as  the  East  Alabama  and  Cincinnati  Rail- 
road Company,  under  authority  and  in  pursuance  of  an  act 
of  the  general  assembly  of  the  State  of  Alabama,  entitled 
'An  act  to  authorize  the  several  counties,  towns,  and  cities  of 
Alabama  to  subscribe  to  the  capital  stock  of  such  railroads 
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throughout  the  State  as  they  may  consider  conducive  to 
their  interest,'  approved  December  31,  1868.  Each  of  said 
coupons  was  for  the  half-yearly  interest  on  such  bond,  and 
each  of  said  bonds  was  for  the  payment  of  $1,000,  January 
1st,  1870.  Said  coupons  are  each  for  the  sum  of  $40,  and  are 
severally  of  description  as  follows  :  Each  of  said  coupons 
was  attached  to,  and  a  part  of  bonds,  numbered  severally 
thirteen,  twenty,  and  twenty-one,  and  one  of  said  coupons  is 
in  words  and  figures  in  substance  as  follows,"  setting  it  out 
as  above  copied ;  "and  each  of  the  other  coupons  is  of  the 
same  effect  and  tenor  as  the  one  above  set  forth,  except  that 
each  was  attached  to  a  different  bond,  and  to  bonds  number- 
ed as  aforesaid.  All  of  said  coupons  matured  on  the  date 
aforesaid,  to-wit,  July  1st,  1870,  and  were  and  are  parts  of 
the  several  bonds  numbered  and  described  as  above  set  forth. 
And  plaintiff  alleges,  that  he  is  the  owner  and  bearer  of  said 
three  coupons,  which,  together  with  the  bonds  to  which  they 
were  attached,  were  executed  and  put  in  circulation  by  the 
said  defendant,  and  plaintiff  became  the  owner  and  holder  of 
the  same,  for  value,  before  any  of  them  fell  due,  and  they  are 
the  property  of  plaintiff;  and  defendant  has  hitherto  wholly 
failed  and  refused  to  pay  said  coupons,  or  any  part  thereof, 
though  often  requested  so  to  do,  and  no  part  thereof  has  been 
paid  ;  of  all  which  said  defendant  had  notice  before  the  com- 
mencement of  this  suit.     To  plaintiff's  damage,  $500." 

The  defendant  demurred  to  the  complaint,  assigning  as 
grounds  of  demurrer  :  "1st,  that  plaintiff's  only  remedy  is 
by  mandamus  to  the  Commissioners'  Court,  to  compel  that 
court  to  levy  a  tax  to  pay  the  amount  due  on  said  coupons ; 
2d,  that  the  defendant  is  not  liable  to  a  suit  by  summons  and 
complaint,  under  the  facts  stated  in  the  complaint ;  3d,  that 
the  complaint  does  not  allege  that  said  coupons  were  ever 
presented  for  allowance  to  the  Commissioners'  Court  of  said 
county,  and  by  said  Commissioners'  Court  refused,  or  re- 
duced in  amount."  The  court  sustained  the  demurrer,  and 
its  judgment  is  now  assigned  as  error. 

C.  D.  Hudson,  for  appellant, 

"Watts  &  Sons,  contra. 

BEICKELL,  C.  J. — The  material  question  of  this  case 
has  been  so  often  passed  upon  by  this  court,  that  it  must  be 
regarded  as  definitely  settled.  That  question  is,  the  liabil- 
ity of  a  county  to  an  ordinary  civil  action,  founded  on  a  con- 
tract, which  has  not  been  presented  to,  and  disallowed  in 
whole  or  in  part,  by  the  Court  of  County  Commissioners. 
Vol.  lvj. 
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Prior  to  the  Code  of  1852,  counties  were  not  subject  to  suit. 
If  debts  were  contracted  by  the  authorities  of  the  county, 
they  were  payable  only  from  the  treasury  of  the  county ;  and 
the  treasury  was  supplied,  by  taxation  levied  by  the  Commis- 
sioners' Court,  with  funds  to  meet  and  discharge  them.  The 
court  could,  by  mandamus,  be  compelled  to  levy  the  tax  ;  and 
ample  remedies  were  provided,  and  are  yet  in  force,  to  com- 
pel the  treasurer  to  pay  claims  when  in  funds,  in  the  order  of 
payment  prescribed  by  law.  The  Code  declares  each  county 
a  body  corporate.  Without  this  statutory  declaration,  it  was 
a  corporation  from  the  very  nature  and  character  of  its  or- 
ganization and  duties.  It  is  further  declared,  that  it  may 
sue  and  be  sued  in  any  court  of  record. — 11.  C,  §  897.  The 
cases  in  which  it  may  be  sued,  are  distinctly  specified,  and 
cannot  be  enlarged  without  legislation.  A  condition  prece- 
dent to  suit  is  the  presentment  of  the  claim  to  the  Commis- 
sioners' Court,  and  its  disallowance,  in  whole  or  in  part,  by 
that  court. — E.  C,  §  2537.  An  averment  of  such  present- 
ment and  disallowance  is  an  indispensable  element  of  a  com- 
plaint against  the  county. — Autauga  County  v.  Davis,  32  Ala. 
703 ;  Marshall  County  v.  Jackson  County,  36  Ala.  613  ;  Coving- 
ton County  v.  Dunklin  &  Steiner,  52  Ala.  28.  The  county  is 
not  in  default,  until  such  presentment  and  disallowance  has 
been  made.  The  law  requires  the  Commissioners'  Court  to 
audit  and  allow  claims  against  the  county.  When  audited 
and  allowed,  the  claim  can  be  presented  to,  and  registered 
by  the  county  treasurer,  whose  duty  it  is  to  pay  in  the  order 
of  registration.  The  harmonious  operation  of  the  statutes 
would  be  destroyed,  and  the  county  subjected  to  unnecessary 
and  expensive  legislation,  if  suits  were  maintainable  on 
claims  which  had  not  been  presented  to,  and  allowed  or  dis- 
allowed by  the  Commissioners'  Court.  All  who  deal  with 
the  county,  are  aware  of  the  law  which  prescribes  the  mode 
of  payment,  and  assent  to  pursue  the  course  to  obtain  it 
which  the  law  fixes. 

2.  It  may  be,  the  claims  on  which  this  action  is  founded 
are  not  required  to  be  presented  to  the  Commissioners'  Court 
for  allowance.  The  statute  under  which  the  bonds  were 
issued,  and  the  claims,  may  fix  definitely  their  validity  and 
amount.  If  that  be  true — and,  as  the  case  is  not  presented, 
it  is  not  for  us  to  determine  whether  it  is  or  not — if  the  Com- 
missioners' Court  refuses  to  levy  a  tax  for  their  payment, 
mandamus  to  compel  them  is  the  appropriate  remedy  for  ap- 
pellant.— Commissioners'  Court  v.  Rather,  48  Ala.  433;  Tar- 
ver  v.  Commissioners'  Court,  17  Ala.  527. 

The  demurrer  to  the  complaint  was  properly  sustained, 
and  the  judgment  of  the  court  below  is  affirmed. 
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Lewis  v.  Hudmon  &  Brother. 

Action  on  Promissory  Note  given  for  Premium  on  Policy  of 
Life  Insurance. 

1.  Proof  of  application  for  policy. — A  written  application  for  a  policy  of  life 
insurance  is  the  nighest  and  best  evidence  of  what  it  contains  ;  and  its  con- 
tents cannot  be  proved  by  secondary  evidence,  until  its  loss  or  destruction  is 
shown,  or,  if  it  is  in  the  possession  of  the  company,  until  there  has  been  some 
proper  effort  to  procure  it. 

Appeal  from  the  City  Court  of  Opelika. 

Tried  before  the  Hon.  John  M.  Chilton. 

This  action  was  brought  by  the  appellees,  suing  as  part- 
ners, against  John  F.  Lewis ;  was  commenced  on  the  10th 
January,  1874,  and  was  founded  on  the  defendant's  promis- 
sory note,  which  was  in  these  words:  "$100.62.  Opelika, 
Ala.,  June  15,  1873.  One  day  after  date,  I  promise  to  pay, 
to  the  order  of  J.  S.  Byington,  one  hundred  and  62-100  dol- 
lars, value  received,  being  the  first  semi-aunual  premium  on 
my  policy  (No.  26,892)  in  the  Life  Association  of  America ; 
and  this  note  shall  be  a  lien  on  the  same."  The  complaint 
alleged  that  the  plaintiffs  were  the  holders  and  owners  of  the 
note,  by  indorsement  of  J.  S.  Byington.  The  defendant 
pleaded  the  general  issue,  "  in  short  by  consent,  with  leave 
to  give  any  special  matter  of  defense  in  evidence;"  and  issue 
was  joined  on  this  plea,  "with  like  leave  to  plaintiff  in  reply." 
On  the  trial,  as  the  bill  of  exceptions  states,  the  plaintiffs 
having  read  the  note  in  evidence,  the  defendant  produced, 
and  offered  in  evidence  without  objection,  the  policy  num- 
bered 26,892,  which  was  on  its  face  what  is  called  a  "term 
policy"  and  having  been  sworn  as  a  witness  for  himself, 
"offered  to  prove  that  he  had  made  a  written  application  to 
said  insurance  company,  The  Life  Association  of  America, 
through  J.  S.  Byington,  the  payee  of  the  note,  who  was  the 
agent  of  said  company,  for  a  policy  of  $5,000  on  the  ordinary 
life  plan,  to  be  paid  to  his  wife  on  his  death  ;  that  said  By- 
ington handed  him  the  policy  (No.  26,892)  read  in  evidence, 
which  he  refused  to  accept,  because  it  was  not  the  kind  of 
policy  he  had  applied  for ;  that  said  Byington  agreed  with 
him,  that  if  he  would  give  his  note,  the  note  saed  on,  he 
would  procure  and  deliver  to  him  a  policy  on  the  ordinary 
life  plan,  and  not  a  term  policy  (like  that  offered  in  evidence); 
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that  he  gave  said  note  on  this  express  understanding  and 
agreement,  pledge  and  promise,  on  the  part  of  said  Bying- 
ton,  and  in  consideration  of  the  same  ;  and  that  said  Bying- 
ton  had  never  procured  and  delivered  such  policy  to  him, 
nor  offered  to  do  so,  nor  had  any  one  else  done  so,  or  offered 
to  do  so.  To  the  introduction  of  this  evidence  the  plaintiffs 
objected,  and  the  court  sustained  their  objection,  and  would 
not  allow  the  evidence  to  go  to  the  jury ;  to  which  ruling  the 
defendant  excepted."  The  exclusion  of  this  evidence  is  now 
assigned  as  error. 

W.  H.  Barnes,  for  appellant. — The  evidence  tended  to 
show  a  failure  of  consideration,  and  fraud  in  procuring  the 
note  ;  and  for  these  purposes  parol  evidence  is  admissible. — 
Patton  v.  Gilmer,  42  Ala.  548 ;  Sirnonton  v.  Steele,  1  Ala.  357 ; 
Litchfield  v.  Falconer,  2  Ala.  380 ;  Mead  v.  Steger,  5  Porter, 
498 ;  Cuthbert  v.  Boivie,  10  Ala.  163 ;  Lavange  v.  Ruasell, 
7  Ala.  798;  Brown  v.  Isbell,  11  Ala.  1009. 

H.  C.  Lindsey,  contra. — The  written  application  for  the 
policy  was  the  best  and  only  evidence  of  its  contents,  unless  a 
proper  predicate  had  boen  laid  for  the  introduction  of  second- 
ary evidence. — 1  Greenl.  Ev.  §  275.  Parol  evidence  was  not 
admissible  to  show  a  consideration  different  from  that  ex- 
pressed in  the  policy,  though  it  might  have  been  competent 
to  show  the  consideration  if  none  had  been  specified. — 
4  Phil.  Ev.  357,  n.  294.  Policy  No.  26,892  was  of  force  from 
the  time  of  its  delivery ;  and  if  death  had  ensued,  the  wife 
of  the  insured  could  recover  on  it.  If  there  was  any  breach 
of  promise  on  the  part  of  Byington,  the  defendant  has  his 
remedy  by  action  for  damages. — Chitty  on  Bills,  77 ;  Bay  v. 
Nix,  17  Eng.  Com.  Law,  121,  or  9  Moore,  159. 

MANNING,  J. — The  application  for  the  policy  was  the 
hignest  and  best  evidence  of  the  kind  of  policy  the  defendant 
applied  for ;  and  no  other  was  admissible,  if  that  could  be 
produced.  But  it  was  not  introduced,  nor  was  any  excuse 
offered  for  not  having  it  present.  If,  as  is  probable,  the  ap- 
plication was  in  the  possession  of  the  company,  some  en- 
deavor should  have  been  made,  by  notice  or  otherwise,  to 
have  it  brought  before  the  court.  This  was  not  done,  and 
the  court  below  did  not  err  in  ruling  out  the  secondary  evi- 
dence. 

The  judgment  must  be  affirmed. 


188  SUPEEME    COUET  [Dec.  Term, 

[Wray  v.Taylor.] 


Wray  v.  Taylor. 

Action  for  Forcible  Entry  and  Unlawful  Detainer. 

1.  Whd  possession  will  support  action. — A  person  who,  not  having  had  pos- 
session for  several  ypars,  unlocks  the  door  of  a  house,  and  enters  under  claim 
of  ownership,  during  the  temporary  absence  of  the  person  who  has  had  the 
uninterrupted  possession  during  that  time,  and  of  the  tenant  to  whom  he  has 
agreed  to  rent  it,  both  of  them  having  then  removed  a  portion  of  their  furni- 
ture ;  and  locks  and  nails  up  the  house  on  retiiing,  leaving  his  coat  and  pocket 
book  within,  and  forbidding  entrance  to  the  tenant,  who  had  returned  in  the 
meantime,  and  who  immediately  was  put  in  possession  by  his  landlord, — has 
not  such  possession  as  will  support  an  action  for  forcible  entry  against  the 
tenant. 

Appeal  from  the  Circuit  Court  of  Eussell. 

Tried  before  the  Hon.  L.  B.  Strange. 

This  action  was  brought  by  George  E.  Taylor,  against 
Frank  Wray,  and  was  commenced  before  a  justice  of  the 
peace.  The  case  having  been  taken  by  appeal  to  the  Cir- 
cuit Court,  the  defendant  there  pleaded  not  guilty,  and  that 
he  and  those  under  whom  he  held  had  been  in  quiet  posses- 
sion of  the  premises  for  more  than  three  years.  On  the 
trial,  under  the  several  rulings  and  charges  of  the  court,  the 
plaintiff  had  a  verdict  and  judgment ;  and  these  rulings  and 
charges,  to  which  exceptions  were  reserved  by  the  defend- 
ant, are  now  assigned  as  error.  The  material  facts  are  sta- 
ed  in  the  opinion  of  the  court. 

Ulysses  Lewis,  for  appellant. 

J.  &  J.  M.  Falknek,  contra. 

STONE,  J. — The  testimony  in  this  record  leaves  it  in  dis- 
pute, whether  the  tenement,  which  is  the  subject  of  the  con- 
troversy, was  erected  by  George  E.  Taylor,  the  appellee,  or 
by  Jerry  Taylor,  his  brother,  now  dead.  The  construction, 
most  favorable  to  appellee,  which  it  will  allow,  is,  that  Jerry 
Taylor,  who  was  a  married  man,  and  Geo.  E.  Taylor,  lived 
together  in  the  house  for  about  two  years — say  from  1858  to 
1860.  Geo.  E.  testifies,  that  during  this  time  his  brother 
boarded  him,  for  the  privilege  of  occupying  the  house.  At 
the  end  of  said  two  years,  George  E.  went  away,  and  did 
not  afterwards  make  that  house  his  home,  though  he  made 
frequent  visits  there.     Jerry  Taylor  continued  to  reside  in 
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the  house  until  his  death,  in  1864  or  1865 ;  and  his  widow 
continued  to  occupy  the  house,  and  in  September,  1866,  was 
married  to  Robertson,  with  whom  she  lived,  in  the  house, 
until  November,  1871,  except  that  one  year  in  the  time  they 
had  let  it  to  rent,  retaking  possession  at  the  end  of  the  year. 
In  November,  1871,  Robertson  and  wife  agreed  to  let  the 
premises,  for  one  year,  to  Frank  Wray,  the  appellant ;  com- 
menced moving  their  furniture  on  the  15th,  and  had  not  re- 
moved all  their  household  goods  on  the  17th.  The  house 
was  locked  up,  and  the  key  under  the  control  of  Mrs. 
Robertson,  ready  to  be  delivered  to  Wray.  Wray,  on  the 
17th,  had  carried  one  load  of  furniture,  and  placed  it  in  the 
yard,  and  was  gone  for  another ;  and  when  affairs  were  in 
this  condition,  George  R.  Taylor  came  on  the  premises,  and 
having  a  key  that  would  unlock  the  house,  he  entered,  de- 
posited his  coat*  and  pocket-book  therein,  locked  and  nailed 
up  the  house,  and  remained  outside.  Shortly  afterwards, 
Wray  arrived,  with  another  load  of  furniture,  and  was  then 
forbidden  by  George  R.  to  enter.  Wray  went  for  Mr.  Robert- 
son, and,  failing  to  find  him,  brought  Mrs.  Robertson,  who 
opened  the  house,  and  Wray  thereupon  entered  and  carried 
in  his  furniture,  against  the  protest  and  objection  of  Geo.  R. 
Taylor. 

There  was  testimony  tending  to  show  that  no  rent  was 
ever  claimed  by,  or  paid  to  Geo.  R.  Taylor,  unless  his  said 
board  for  two  years  was  rent ;  that  he  never  asserted  claim 
to  the  property,  till  said  17th  November ;  that  Jerry  Taylor, 
his  widow,  and  Robertson,  successively  paid  the  taxes  on  the 
property,  during  all  the  time  it  was  so  occupied ;  and  that 
after  Robertson  and  wife  had  agreed  to  let  the  house  to 
Wray,  Geo.  R.  Taylor  applied  to  them  to  take  the  house  on 
rent,  offering  to  pay  as  much  as  any  one  else  would  ;  but 
that  they  would  not  let  him  have  it,  in  consequence  of  their 
prior  contract  with  Wray. 

The  foregoing  is  a  substantial  statement  of  the  testimony, 
tending  to  show  possession  in  Geo.  R.  Taylor,  on  which  he 
relied  for  a  recovery  in  this  case.  The  statute,  defining  the 
scope  of  inquiry  in  cases  of  forcible  entry  and  detainer,  de- 
clares, that  "the  estate,  or  merits  of  the  title,  can  not  be  in- 
quired into  on  the  trial  of  any  complaint  exhibited  under  this 
article,"  and  that  "  the  uninterrupted  occupation  of  the 
premises  in  controversy  by  the  defendant,  for  the  space  of 
three  entire  years  preceding  the  exhibition  of  the  complaint, 
is,  if  the  estate  of  the  defendant  is  not  determined,  a  bar  to 
any  proceeding  under  this  article." — Rev.  Code,  §§  3301, 3308. 

In  Russell  v.  Desplous,  29  Ala.  308,  this  court  said,  "A  pos- 
session, which  existed  some  years  antecedent  to  the  wrong 
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done,  is  not  sufficient.  The  action  is  designed  to  redress  a 
wrong  done  to  the  actual,  existing  possession,  which  the  leg- 
islature supposed  required  more  immediate  and  speedy  re- 
lief than  could  be  obtained  through  the  ordinary  forms  of 
judicial  proceeding."  See,  also,  Singleton  v.  Finley,  1  Porter, 
144 ;  Clark  v.  String  fellow,  4  Ala.  353  ;  House  v.  Camp,  32 
Ala.  541 ;  Toivnsend  v.  Van  Aspen,  38  Ala.  572  ;  Spear  v.  Lo- 
max,  42  Ala.  576. 

It  is  manifest  that  the  possession,  on  which  plaintiff  relied 
for  a  recovery  in  the  court  below,  was  what  took  place  on 
17th  November,  1871.  We  think  the  legislature  intended 
something  more  substantial  and  real  than  that.  The  quiet 
and  repose  of  the  home — security  from  intrusion  into  what 
the  law  dignifies  with  the  name  of  castle — these,  in  large 
degree,  constitute  the  great  underlying  policy  on  which  this 
whole  class  of  legislation  rests.  It  was  never  designed  that 
this  wholesome  enactment  should  furnish  the  machinery  for 
the  perverted  use  attempted  in  this  case.  We  think  the 
testimony  in  this  record  fails  to  disclose  an  interval  between 
the  possession  of  Robertson  and  wife,  and  Wray,  their  ten- 
ant. There  was,  therefore,  no  time  when  Geo.  R.  Taylor 
could  enter,  without  himself  committing  a  forcible  or  unlaw- 
ful entry.  Hence,  we  hold,  that  he  failed  in  the  first  funda- 
mental condition  of  his  right  to  recover. — See  Bochelle  v. 
Harrison,  8  Por.  351. 

It  is  unnecessary  that  we  apply  these  principles  to  the 
several  rulings  of  the  Circuit  Court.  Several  of  the  charges 
asked  and  refused  should  have  been  given. 

Reversed  and  remanded. 


Irion  et  al.  v.  Lewis. 

Action  on  Official  Bond  of  Justice  of  the  Peace. 

1.  Immaterial  issue. — When  an  immaterial  issue  is  formed,  on  account  of  de- 
fective pleadings  not  objected  to,  neither  the  admission  of  relevant  evidence, 
nor  the  giving  of  any  pertinent  charge  to  the  jury,  is  available  on  error. 

2.  What  damages  are  recoverable,  in  action  against  justice  of  the  peace  for  cor- 
rupt official  misconduct. — In  an  action  for  damages  against  a  justice  of  the 
peace,  charging  him  with  corrupt  official  misconduct  in  tampering  with  the 
jury,  on  a  trial  of  the  right  of  property  had  before  him,  to  which  the  plain- 
tiff was  a  party  ;  if  the  complaint  does  not  aver  that  the  verdict  of  the  jury, 
on  the  trial  before  the  justice,  was  against  the  plaintiff,  he  cannot  be  allowed 
to  prove  the  value  of  the  property  in  controversy,  as  an  element  of  his  dam- 
ages ;  nor  can  he  prove  the  expense  incurred  in  the  prosecution  of  the  suit  in 
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the  Circuit  Court,  to  which  it  was  removed  by  certiorari,  in  the  absence  of  an 
averment  that  it  was  there  determined  in  his  favor. 

3.  Official  bond  of  justice  of  the  peace;  liability  under. — The  requisition  of  an 
official  bond  from  a  justice  of  the  peace,  conditioned  for  the  faithful  per- 
formance of  his  duties  (Itev.  Code,  §§  840,  157),  does  not  increase  his  liability 
to  civil  suits,  nor  make  any  official  dereliction  actionable  which  was  not  already 
actionable:  it  only  renders  hi  n  and  his  sureties  liable  for  acts  for  which, 
without  a  bond,  he  alone  was  liable. 

4.  When  action  lies  against  Justine  of  the  peace. — For  corrupt  official  miscon-. 
duct  on  the  trial  of  a  cause  within  his  jurisdiction,  a  justice  of  the  peace  ia 
not  liable  to  a  civil  action,  but  can  only  be  punished  criminally. 

Appeal  from  the  Circuit  Court  of  Lauderdale. 

Tried  before  the  Hon.  W.  B.  Wood. 

This  action  was  brought  by  William  G.  Lewis,  against 
Thomas  C.  Irion,  Philip  I.  Irion,  and  Elijah  G.  Chandler; 
was  commenced  on  the  10th  February,  1874 ;  and  was  found- 
ed on  the  official  bond  of  the  said  Thomas  C.  Irion  as  a  jus- 
tice of  the  peace,  which  was  dated  the  7th  November,  1871, 
and  was  conditioned  that  the  said  Thomas  C.  "shall  faith- 
fully discharge  the  duties  of  said  office,  during  the  time  he 
continues  therein,  or  discharges  any  of  the  duties  thereof." 
The  complaint  alleged,  as  breaches  of  the  condition  of  the 
bond — 1st.  "That  on  the  —  day  of  — ,  1873,  there  was  a 
trial  of  the  right  of  property  before  said  defendant,  Thomas 
C.  Irion  and  one  Frank  W.  Carroll,  as  justices  of  the  peace 
as  aforesaid,  between  plaintiff  and  one  J.  P.  Cummins ;  and 
that  after  the  cause  had  been  put  to  the  jury,  the  witnesses 
examined,  and  the  jury  charged,  and  after  the  jury  had  re- 
tired to  consider  their  verdict,  said  defendant,  corruptly,  and 
with  intent  to  injure,  harass,  and  oppress  plaintiff,  retired 
with  the  jury,  argued  with  them,  and  tried  to  persuade  them 
to  find  a  verdict  against  said  plaintiff."     2.  "That  after  said 

judgment  had  been  rendered,  on  said  —  day  of ,  1873, 

against  plaintiff,  by  said  justices  as  aforesaid,  said' Thomas 
C.  Irion  and  Frank  W  Carroll,  corruptly,  and  for  the  pur- 
pose of  harassing  and  oppressing  plaintiff,  refused  upon  ap- 
plication to  grant  him  an  appeal  from  said  judgment,  unless 
plaintiff  would  get  three  certain  named  men  to  go  on  his 
bond  as  sureties,  although  there  were  other  men  who  were 
willing  to  go  on  plaintiff's  bond,  who  were  responsible  for 
any  judgment  that  might  be  rendered  against  plaintiff  in 
said  cause."  There  was  no  demurrer  to  the  complaint,  but 
the  defendants  separately  pleaded  not  guilty,  "with  leave  to 
give  in  evidence  any  special  matter  of  defense";  and  the 
cause  was  tried  on  issue  joined  on  this  plea. 

On  the  trial,  as  the  bill  of  exceptions  states,  the  plaintiff 
having  introduced  evidence  tending  to  prove  the  alleged 
tampering  with  the  jury  as  charged  in  the  complaint,  and  the 
defendants  having  introduced  evidence  rebutting  this  testi- 
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mony,  the  plaintiff  was  asked  "to  prove  the  value  of  the 
horse  and  oxen  involved  in  the  said  trial  before  the  said  jus- 
tices, and  to  state  what  amount  of  damages  he  had  sustained 
in  the  premises  by  reason  of  the  action  of  said  defendant  as 
charged  in  the  complaint";  and  stated,  in  reply,  "that  he  has 
been  injured  and  damaged  to  the  amount  of  the  value  of  the 
said  property,  which  he  states  to  be  one  hundred  dollars ; 
which  damage  has  been  done  him  by  the  loss  of  said  prop- 
erty, which  has  been  sold  as  subject  to  the  attachment  in 
said  cause,  as  the  property  of  the  defendant  therein ;  and 
that  he  has  been  damaged  to  the  extent  of  another  one  hun- 
dred dollars,  by  reason  of  his  personal  expenses  and  the  at- 
tendance of  witnesses  for  three  terms  of  this  court,  in  liti- 
gating his  claim  to  said  property,  which  was  carried  to  this 
court  by  him  by  certiorari,  and  in  employing  and  paying  his 
attorneys  in  said  court."  To  this  question  and  answer,  each, 
the  defendants  objected,  because  there  was  no  averment  of 
special  damage,  and  reserved  exceptions  to  the  overruling 
of  their  objections.  Several  exceptions  were  also  reserved 
by  the  defendants  to  charges  given  and  refused,  which  re- 
quire no  special  notice.  All  the  rulings  to  which  exceptions 
were  reserved,  are  now  assigned  as  error. 

W.  Cooper,  and  E.  O.  Pickett,  for  appellants,  cited  the 
following  cases :  1.  As  to  the  right  to  recover  special  dam- 
ages, when  not  averred  in  the  complaint :  Lewis  v.  Paul, 
42  Ala  136 ;  Smith  v.  Gafford,  33  Ala.  172 ;  Gandy  v.  Hum- 
phries, 35  Ala.  626.  2.  As  showing  that  a  civil  action  can- 
not be  maintained  against  a  justice  of  the  peace,  under  the 
averments  of  the  complaint :  Jordan  v.  Hanson,  49  N.  H. 
199;  Steele  v.  Dunham,  26  Wise.  393;  Lester  v.  Governor, 
12  Ala.  624 ;  Mc  Grew  v.  Governor,  19  Ala.  89 ;  Hamilton  v. 
Williams,  26  Ala.  527;  Morrow  v.  Byrd,  6  Ala.  834;  13  Wal- 
lace, 350. 

STONE,  J. — The  damages  which  are  recoverable  must  be 
the  natural  and  proximate  consequence  of  the  act  complained 
of  as  injurious. — 1  Brick.  Dig.  522,  §  8 ;  Bullock  v.  Ferguson, 
30  Ala.  227 ;  Sims  v.  Glazener,  14  Ala.  595  ;  Burton  v.  Holley, 
29  Ala.  318  ;  Ivey  v.  McQueen,  17  Ala.  408.  Damages,  for 
remote  or  consequential  loss,  cannot  be  recovered. — Sedg. 
Dam.  65. 

The  present  is  a  suit  against  a  justice  of  the  peace  and  his 
sureties  on  his  official  bond.  Two  breaches  are  assigned. 
The  first  is,  that  on  a  trial  of  the  right  of  property  had  be- 
fore said  Thomas  C.  Irion  and  another  justice,  in  which  the 
plaintiff  in  this  suit  was  claimant,  "after  the  jury  had  retired 

Vol.  lvi. 


1876.]  OF  ALABAMA.  193 

[Irion  et  al.  v.  Lewis.] 

to  consider  of  their  verdict,  said  defendant,  Thomas  C.  Irion, 
corruptly,  and  with  intent  to  injure,  harass  and  oppress 
plaintiff,  retired  with  the  jury,  argued  with  them,  and  tried 
to  persuade  them  to  find  a  verdict  against  said  plaintiff."  It 
will  be  observed,  that  there  is  no  averment  that  such  argu- 
ment and  persuasion  exerted  any  influence  on  the  jury ;  nor 
is  it  averred  what  the  verdict  of  the  jury  was.  It  is  also 
worthy  of  remark,  that  the  complaint  contains  no  averment 
that  the  property  which  was  in  controversy  was  the  property 
of  plaintiff. 

The  second  breach  assigned  against  the  said  justice  of  the 
peace  is  alleged  to  consist  "in  this  :  that  after  said  judgment 

had  been  rendered,  on  said  —  day  of  ,  1873,  against 

plaintiff,  by  justices  as  aforesaid,  said  defendant  Thomas  C. 
Irion,  and  said  Frank  W.  Carroll,  corruptly,  and  for  the  pur- 
pose of  harassing  and  oppressing  plaintiff,  refused,  upon  ap- 
plication, to  grant  him  an  appeal  from  said  judgment,  unless 
plaintiff  would  get  three  certain  named  men  to  go  on  his 
bond  as  sureties,  although  there  were  other  men  who  were 
willing  to  go  on  plaintiff's  bond,  who  were  responsible  for 
any  judgment  that  might  have  been  rendered  against  plain- 
tiff in  said  cause."  It  will  be  seen  that  this  breach  contains 
no  averment  that  plaintiff  did  not  and  could  not  obtain  the 
three  named  men  as  sureties  on  his  appeal  bond ;  that  he 
failed  to  obtain  an  appeal,  or  that  he  was  put  to  any  extra 
trouble  or  expense  in  securing  his  statutory  right  of  appeal. 
There  was  no  demurrer  to  the  complaint. 

1.  There  being  an  issue  of  fact  formed  on  the  complaint, 
as  above  described,  any  evidence,  and  any  charge'  of  the 
court  given,  that  were  pertinent  to  the  issue  thus  formed, 
even  though  the  issue  be  immaterial,  furnish  no  ground  of 
complaint  on  error.— See  Mudge  v.  Treat,  at  present  term. 

2.  The  question  arises,  what  evidence,  and  what  proof  of 
damages,  should  have  been  received  under  the  averments  of 
this  complaint?  This,  in  the  present  state  of  the  pleadings, 
is  not  free  from  difficulty.  As  we  will  hereafter  show,  we  are 
dealing  with  an  imaginary  cause  of  action,  and  are  for  jed  to 
apply  to  it  the  principles  that  would  govern,  if  the  com- 
plaint, to  the  extent  of  its  averments,  set  forth  a  good  cause 
of  action.  The  case  then,  as  made  by  the  pleadings,  assim- 
ilates itself,  under  the  first  breach  assigned,  to  an  action  for 
a  malicious  prosecution,  without  any  averment  that  there 
had  been  an  arrest,  or  that  the  prosecution  was  ended ;  and 
under  the  second  breach,  there  is,  as  we  have  shown  above, 
an  equal  failure  to  aver  necessary  facts,  showing  actual  in- 
jury. Under  such  issue,  the  plaintiff  would  be  entitled  to 
recover.     But  the  inquiry  arises,  what  are  legitimate  data 
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for  the  assessment  of  damages  in  such  case  ?  Manifestly, 
the  plaintiff,  complaining  of  the  loss  of  his  property,  by  the 
alleged  corrupt  tampering  with  the  jury  charged  in  the  com- 
plaint, can  not  be  permitted  to  claim  and  recover  damages 
for  expense  incurred  by  him,  in  the  further  litigation  of  the 
claim  in  the  Circuit  Court,  to  which  the  proof  tends  to  show 
he  carried  it  by  certiorari  ?  This  would  present  the  singu- 
lar anomaly  of  a  recovery  of  the  value  of  his  property  as 
lost  to  him,  and  also  the  expenses  afterwards  incurred  by 
him  in  attempting  to  regain,  and  possibly  regaining  the  same 
property  ;  for  the  record  informs  us  the  suit  is  still  pending 
in  the  Circuit  Court,  and  we  cannot  know  that  he  will  not  be 
successful  in  that  suit.  In  the  absence  of  an  averment  in 
the  complaint  that  a  verdict  was  rendered  against  plaintiff 
in  the  trial  before  the  justice  of  the  peace,  we  think  the 
plaintiff  should  not  have  been  allowed  to  prove  the  value  of 
the  property  in  controversy,  as  an  element  of  damages  in 
this  suit ;  and  in  the  absence  of  an  averment  that  the  suit, 
carried  by  certiorari  to  the  Circuit  Court,  had  been  there  de- 
cided in  plaintiff's  favor,  we  think  the  expense  incurred  in 
such  suit  could  form  no  legitimate  basis  of  damages  recov- 
erable in  this  suit.  Neither  of  these  inquiries  falls  within 
the  purview  of  the  issue  joined  in  this  suit. 

What  we  have  said  above  shows  that  the  Circuit  Court, 
under  the  issues  formed,  erred  in  permitting  evidence  to  go 
to  the  jury  of  the  value  of  the  property  in  controversy,  and 
of  the  expense  incurred  in  prosecuting  the  claim  suit  in  the 
Circuit,  Court.  The  court  also  erred  in  some  of  the  charges 
refused.  We  deem  it,  however,  unnecessary  to  specify  the 
errors  more  particularly,  as  it  is  not  probable  this  suit  will 
be  again  tried  on  the  present  pleadings. 

3.  Justices  of  the  peace  are  required  to  give  bond,  before 
entering  on  the  duties  of  their  office. — Rev.  Code,  §  840.  The 
condition  is,  "faithfully  to  discharge  the  duties  of  such  office, 
during  the  time  he  continues  therein,  or  discharges  any  of 
the  duties  thereof." — Rev.  Code,  §  157.  Such  bond  is  oblig- 
atory on  the  principal  and  sureties,  "for  the  use  and  benefit 
of  every  person  who  is  injured,  as  well  by  any  wrongful  act 
committed  under  color  of  his  office,  as  by  the  failure  to  per- 
form, or  the  improper  or  neglectful  performance  of  those  du- 
ties imposed  by  law." — Rev.  Code,  §  169. 

The  duties  of  a  justice  of  the  peace,  under  our  statutes, 
are  partly  judicial,  and  partly  ministerial.  In  Lester  v.  Gov- 
ernor, 12  Ala.  624,  the  court  left  the  question  undecided, 
"whether  the  condition  of  a  bond  of  a  justice  of  the  peace 
binds  the  sureties  to  answer  for  the  official  malversation  of 
their  principal,  where  he  acts  in  a  judicial  capacity,   or 

VOLLYL 


1876-3  OF  ALABAMA.  195 

[Irion  etal.  v.  Lewis.] 

whether  it  was  not  intended  as  a  security  for  the  performance 
of  his  ministerial  duties  only."  We  find  no  case,  in  our  own 
reports,  which,  in  terms,  declares  the  extent  of  a  justice's 
liability  on  his  bond  ;  whether  it  embraces  any  act  done  ju- 
dicially, or  is  confined  to  mere  ministerial  functions.  In 
Hamilton  v.  Williams,  26  Ala.  527,  the  question  presented 
was,  the  extent  of  liability  of  a  judge  of  the  County  Court, 
on  his  official  bond  as  such.  The  condition  of  the  bond  was 
"for  the  faithful  performance  of  the  duties  assigned  him"; 
and  such  bond  was  suable  "for  any  injury,  waste,  or  damage, 
sustained  in  any  estate,  in  consequence  of  any  neglect  or 
omission  of  taking  good  and  sufficient  security  from  guar- 
dians, executors,  or  administrators."  The  statute  authorized 
the  judge  of  the  County  Court  to  require  guardians  to  give 
additional  security,  when  such  court  at  any  time  "shall  know, 
or  have  cause  to  suspect,  that  the  securities  of  the  guardian, 
or  any  of  them,  are  in  failing  or  dubious  circumstances." 
The  declaration  alleged,  that  the  guardian's  sureties  had  be- 
come insufficient  and  insolvent,  and  had  removed,  with  their 
property,  beyond  the  limits  of  the  State  ;  "that  the  defendant 
[judge  of  the  County  Court]  had  notice  of  these  facts,  and 
was  requested  to  require  further  security  from  said  guardian, 
but  he  wholly  neglected  and  failed  to  do  so;"  and  said  sum 
was  thereby  lost  to  plaintiff.  There  was  a  demurrer  to  the 
declaration,  which  was  sustained.  The  decision  was  af- 
firmed in  this  court.  This  court  adopted  the  language  from 
Yates  v.  Lansing,  5  Johns.  282,  in  which  it  is  said,  that  "a 
judge  is  exempt  from  a  civil  suit,  or  indictment,  for  any  act 
done,  or  omitted  to  be  done  by  him,  sitting  as  judge." 

We  hold  that,  in  requiring  official  bonds  of  justices  of  the 
peace,  it  was  not  the  intention  of  the  legislature  to  increase 
their  liability  to  civil  suits,  or  to  make  actionable  any  official 
dereliction  for  which  they  were  not,  before  that  time,  indi- 
vidually liable.  To  that  extent,  however,  they  and  their 
sureties  are  liable  on  their  bonds.  It  thus  becomes  neces- 
sary to  inquire  for  what  official  acts  or  misconduct  they  may 
be  held  accountable,  without  reference  to  the  stipulations  of 
their  bond. 

4.  In  the  case  of  Lester  v.  The  Governor,  supra,  the  ques- 
tion was,  whether  the  justice  of  the  peace  was  liable  for 
taking  insufficient  sureties  on  an  appeal  bond;  and  it  was  held 
that,  in  the  approval  of  such  bond,  the  justice  acts  judicially ; 
and  he  is  not  liable  for  errors  of  judgment  he  may  commit 
therein.  It  was  ruled,  further,  that  a  judge,  within  the  pale 
of  his  jurisdiction,  is  not  liable  for  a  mere  error  of  judgment, 
in  doing,  neglecting,  or  refusing  to  do  a  particular  judicial 
act,  in  the  exercise  of  judicial  power ;  but,  if  he  transcends 
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his  powers,  and  usurps  authority  beyond  and  independent  of 
his  office,  he  can  claim  no  protection  from  it,  and  may  be 
charged  as  a  trespasser.— See  Busked  v.  Parsons,  at  last 
term. 

In  the  case  we  have  been  considering,  and  in  some  other 
cases,  we  encounter  the  expression,  that  an  action  will  not 
lie  for  an  act  done  judicially,  unless  it  be  done  also  corrupt- 
ly, or  from  an  impure  motive.  It  should  be  added,  also,  that 
the  act  must  be  erroneous,  as  well  as  corrupt  or  malicious. 
In  support  of  such  action,  even  when  the  judicial  error  com- 
plained of  is  corrupt  or  malicious,  few  authorities  can  be 
found. 

We  approve  and  adopt  the  language  of  Ch.  J.  Chilton,  in 
the  case  of  Hamilton  v.  Williams,  supra,  in  which  he  says : 
"The  wisdom  and  sound  policy  of  this  rule  is  apparent  to 
every  one  wrho  has  correct  views  of  the  administration  of 
justice ;  for,  if  a  judge  is  liable  to  answer  in  a  civil  suit  for 
his  judicial  acts,  for  every  judgment  he  renders,  at  the  in- 
stance of  every  party,  who,  blinded,  it  may  be,  by  self-inter- 
est and  partiality  for  his  cause,  but  excited  by  the  mortifica- 
tion of  defeat,  may  see  proper  to  sue  him,  he  might  be 
overwhelmed  by  litigation ;  the  citizen  would  soon  lose  all 
respect  for  the  law,  and  reverence  for  those  who  administer 
it ;  indeed,  the  independence  of  the  judiciary,  the  great  con- 
servative department  of  every  well-regulated  government, 
would  be  destroyed,  and  no  man  would  hold  the  office  of 
judge,  at  the  peril  of  being  thus  arraigned  for  every  judg- 
ment he  pronounces." 

These  highly  conservative  views  should  cause  us  to  pause, 
and  ponder  well,  before  we  declare  a  rule  which  will  result 
in  the  frequent  arraignment,  for  private  redress,  of  judicial 
officers,  for  supposed  or  imputed  partiality  or  favoritism  in 
the  administration  of  the  law. 

In  the  case  of  Floyd  and  Barker,  12  Rep.  23,  "It  was  re- 
solved, that  the  said  Barker,  who  was  judge  of  assize,  and 
gave  judgment  upon  the  verdict  of  death  against  the  said  W. 
P.,  and  the  sheriff  who  did  execute  him  according  to  the  said 
judgment,  nor  the  justices  of  peace  who  did  examine  the  of- 
fender and  the  witnesses  for  proof  of  the  murder  before 
the  judgment,  were  not  to  be  drawn  in  question  in  the  Star 
Chamber,  for  any  conspiracy ;  nor  any  witness,  nor  any  other 
person,  ought  to  be  charged  with  any  conspiracy  in  the  Star 
Chamber,  or  elsewhere,  when  the  party  indicted  is  convicted 
or  attaint  of  murder  or  felouy ;  and  although  the  offender 
upon  the  indictment  be  acquitted,  yet  the  judge,  be  he  judge 
of  assize,  or  a  justice  of  the  peace,  or  any  other  judge,  being 
judge  by  commission  and  of  record,  and  sworn  to  do  justice, 
Vol  lyl 
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cannot  be  charged  for  conspiracy,  for  that  which  he  did 
openly  in  court  as  judge  or  justice  of  the  peace  :  and  the  law 
will  not  admit  any  proof  against  this  vehement  and  violent 
presumption  of  law,  that  a  justice,  sworn  to  do  justice,  will 
do  injustice." 

In  a  note,  1  East,  566,  of  the  case  of  Barnardiston  v. 
Soame,  2  Lev.  114,  Lord  Ch.  J.  North  is  reported  to  have 
said,  "No  action  will  lie  against  a  judge,  for  what  he  does 
judicially,  though  it  should  be  laid  /'also,  malidose,  et  scienter." 
In  this  case,  a  sheriff  was  sued  for  an  act  which  was  judicial 
in  its  character.  Of  similar  import  is  the  case  of  Stowhall 
v.  Ansell,  Comb.  116. 

In  2  Saund.  PL  &  Ev.  613,  it  is  said,  "In  general,  no  action 
can  be  supported  against  a  judge,  or  justice  of  the  peace, 
acting  judicially,  and  who  has  not  exceeded  his  jurisdiction, 
however  erroneous  his  decision,  or  malicious  his  motive." — 
See,  also,  Garnett  v.  Ferrard,  6  B.  &  C.  611 ;  Dicas  v.  Lord 
Brougham,  6  C.  &  P.  249;  Brittain  v.  Kinnaird,  1  Brod.  & 
Bing.  441. 

In  the  case  of  Weaver  v.  Devendorf,  3  Denio,  117,  the  suit 
was  against  certain  parties  for  the  exercise  of  authority  ju- 
dicial in  its  nature.  It  was  charged  in  the  declaration  that 
their  conduct  in  the  premises  was  tvillful  and  corrupt.  In 
delivering  his  opinion,  Beardsley,  J.,  stated,  that  he  might 
rest  his  judgment  on  the  ground  that  there  was  no  evidence 
that  the  defendants  acted  maliciously.  He  added,  that  he 
preferred  to  "place  the  decision  on  the  broad  ground,  that 
no  public  officer  is  responsible,  in  a  civil  suit,  for  a  judicial 
determination,  however  erroneous  it  may  be,  and  however 
malicious  the  motive  which  produced  it.  Such  acts,  when 
corrupt,  may  be  punished  criminally,  but  the  law  will  not 
allow  malice  and  corruption  to  be  charged  in  a  civil  suit 
against  such  officer,  for  what  he  does  in  the  performance  of 
a  judicial  duty.  The  rule  extends  to  judges  from  the  high- 
est to  the  lowest ;  to  jurors,  and  to  all  public  officers,  what- 
ever name  they  may  bear,  in  the  exercise  of  judicial  power." — 
To  same  effect,  see  Evans  v.  Foster,  1  N.  H.  377. 

In  Lining  v.  Bent  ham,  2  Bay,  1,  a  similar  question  arose 
in  South  Carolina.  The  judges  were  unanimous  in  holding, 
"that  a  special  action  on  the  case  was  not  a  proper  remedy. 
If  there  had  been  any  just  cause  of  complaint  on  the  part  of 
plaintiff,  it  should  have  been  preferred  by  way  of  indictment 
in  the  Court  of  Sessions ;  and  if  he  had  been  convicted  of 
corruption,  or  oppression,  in  his  judicial  capacity  as  a  mag- 
istrate, it  would  have  been  the  duty  of  the  court  to  punish 
him,  by  fine  or  imprisonment,  or  both,  according  to  the  na- 
ture of  the  offense," 
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The  able  opinion  of  Senator  Piatt,  in  the  great  case  of 
Yates  v.  Lansing,  9  Johns.  414,  is  a  very  exhaustive  discus- 
sion of  this  subject ;  and  he  comes  to  substantially  the  same 
conclusion,  as  that  announced  above.  And  the  same  doc- 
trine is  maintained  in  the  following  authorities :  Steele  v. 
Dunham,  26  Wis.  396 ;  Yates  v.  Lansing,  5  Johns.  382  ;  Wil- 
son v.  The  Mayor,  1  Denio,  599 ;  Cunningham  v.  Bucklin, 
8  Cow.  178;  Barhyte  v.  Shepherd,  35  N.  Y.  242;  Broom's 
Leg.  Max.  m.  p.  62 ;  Jordan  v.  Hanson,  49  N.  H.  202 ;  Little 
v.  Moore,  1  Southard,  74.  But  see  Phelps  v.  Sill,  1  Day,  328  ; 
Parmalee  v.  Baldwin,  1  Conn.  317  ;  Peake  v.  Gantry,  1  Mc- 
Cord,  107. 

The  rule  which  holds  judicial  officers  amenable  to  crimi- 
nal prosecution  only,  for  corrupt  abuse  of  authority,  takes 
away  from  disappointed  suitors  all  temptation  to  seek  re- 
venge in  suits  for  damages ;  and  leaves  their  crime,  which  is 
certainly  a  grave  one,  to  be  punished  as  other  public  offenses 
are.  We  think  both  the  number  and  weight  of  authorities 
support  this  view,  and  we  adopt  it. 

Reversed  and  remanded. 


Costley  v.  Allen. 

Bill  in  Equity  for  Injunction  of  Judgment  at  Laiv. 

1 .  Sale  of  land  for  taxes;  collector's  certificate  of  purchase.  — A  tax  collector's 
certificate  to  the  purchaser  of  land  sold  for  unpaid  taxes,  under  the  72d  section 
of  the  revenue  law  of  18(>8,  does  not  convey  such  title  as  will  enable  the  pur- 
chaser to  maintain  ejectment  against  the  tenant  in  possession,  or  recover  the 
rents  afterwards  accruing  ;  nor  can  the*  tenant,  by  attorning  to  him,  deprive 
his  landlord  of  the  right  to  the  rents. 

2.  Injunction  of  confessed  judgment,  at  suit  of  defendant's  surety.  — A  judgment, 
obtained  by  confession,  in  an  action  commenced  by  statutory  attachment 
against  the  defendant's  crop,  in  favor  of  a  person  claiming  under  a  certificate 
of  purchase  at  a  tax  collector's  sale,  is  a  fiaud  against  the  defendant's  surety 
on  the  replevy  bond,  to  whom  the  rents  were  rightfully  paid  as  landlord  ;  and 
it  will  be  enjoined  at  his  instance,  when  the  defendant  is  insolvent. 

Appeal  from  the  Chancery  Court  of  Chambers. 

Heard  before  the  Hon.  N.  S.  Graham. 

The  bill  in  this  case  was  filed  on  the  17th  August,  1874,  by 
David  G.  Allen,  against  Warrenton  Costley  and  George  P. 
Walker,  to  enjoin  a  judgment  at  law  which  the  said  Costley 
had  obtained  in  the  Circuit  Court  of  said  county,  on  the  17th 
April,  1874,  against  the  said  George  P.  Walker,  and  an  exe- 
cution issued  on  it  against  said  David  G.  Allen  as  Walker's 
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surety  on  the  replevy  bond  given  in  that  case.  Said  Walker 
was  in  possession  of  lands  during  the  year  1873,  as  the  ten- 
ant of  J.  R.  Mitchell  and  M.  C.  Mitchell,  to  whom  the  lands 
belonged.  In  April,  1873,  the  lands  were  sold  by  the  tax 
collector  for  the  unpaid  taxes ;  Costley  becoming  the  pur- 
chaser, and  receiving  the  tax  collector's  certificate.  On  the 
15th  October,  1873,  Costley  transferred  this  certificate,  by 
written  assignment,  to  said  D.  G.  Allen,  who  had  previously 
obtained  a  judgment  against  said  J.  R.  Mitchell,  and  who 
redeemed  the  lands  from  Costley  at  the  request  of  said  J.  R. 
and  M.  C.  Mitchell ;  and  on  the  22d  October,  1873,  they  gave 
Allen  an  order  in  writing,  addressed  to  Walker,  directing  him 
to  pay  the  rents  for  the  year  to  said  Allen.  Costley  also 
claimed  the  rent  for  that  year,  and  contended  that  he  reserved 
it  when  he  assigned  his  certificate  of  purchase  to  Allen. 
Walker  refused  to  pay  the  rent  to  Allen,  until  the  latter  gave 
him  a  bond,  dated  the  22d  October,  1873,  the  condition  of 
which,  after  reciting  the  conflicting  claims,  was  in  these 
words :  "  If  the  said  Walker  will  deliver  to  said  Allen  the 
rents  due  on  said  lands,  then,  and  in  that  event,  if  the  said 
Costley  establishes  his  claim  to  said  rents,  this  bond  is  to 
indemnify  the  said  Walker  from  all  loss  by  so  delivering  the 
said  rents  to  said  Allen ;  but,  if  the  said  Costley  fails  to 
establish  his  claim  to  said  rents,  then  this  instrument  is  to 
be  void."  The  rents  having  been  paid  by  Walker  to  Allen, 
Costley  brought  suit  against  Walker  on  the  10th  November, 
1873,  and  sued  out  a  statutory  attachment  against  his  crop; 
which  was  replevied  by  said  Walker,  Allen  becoming  his 
surety  on  the  replevy  bond.  At  the  ensuing  April  term,  1874, 
Walker  confessed  judgment  in  the  attachment  suit ;  and  the 
replevied  property  not  being  delivered  to  the  sheriff,  the 
bond  was  returned  forfeited,  and  an  execution  was  issued  on 
it  against  Allen,  who  then  filed  this  bill  to  enjoin  it ;  alleging 
that  he  signed  the  bond  as  surety,  on  Walker's  promise  to 
employ  counsel  and  defend  the  suit,  and  that  Walker  was 
insolvent. 

Walker  answered  the  bill,  alleging  that  he  had  no  interest 
in  the  conflicting  claims  of  Allen  and  Costley  to  the  rents, 
that  he  did  not  promise  to  defend  Costley's  attachment  suit, 
and  that  it  was  Allen's  duty  to  have  employed  counsel  to 
defend  it ;  and  he  demurred  to  the  bill,  for  want  of  equity, 
and  because  he  was  improperly  joined  as  a  defendant.  .An 
answer  was  filed  by  Costley  also,  alleging  that,  when  he 
assigned  his  certificate  of  purchase  to  Allen,  he  was  assured 
by  Allen  and  his  solicitor  that  he  had  a  right  to  redeem  the 
land,  as  a  judgment  creditor  of  J.  R.  Mitchell ;  that  he  con- 
fided in  these  representations,  and  allowed  Allen  to  redeem 
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under  the  erroneous  impression  that  they  were  true;  and 
that  he  expressly  reserved  the  right  to  the  rents  for  the  year 
1873.  He  also  demurred  to  the  bill,  for  want  of  equity,  and 
because  "said  David  G.  Allen  is  an  improper  party  to  said 
bill." 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor 
rendered  a  decree  for  the  complainant,  perpetually  enjoining 
the  execution  and  judgment  as  against  him ;  and  his  decree 
is  now  assigned  as  error  by  both  the  defendants  jointly. 

James  T.  May,  for  appellants. 

Wm.  H-  Denson,  contra. 

MANNING,  J. — It  was  decided  in  Hibbard  v.  Broiun  (51 
Ala.  469),  that  the  tax  collector's  certificate  to  the  purchaser 
of  lands  sold  for  unpaid  taxes,  given  under  the  72d  section 
of  the  revenue  act  of  1868,  does  not  convey  such  title  as  will 
enable  the  purchaser  to  maintain  ejectment,  within  two  years 
after  the  sale,  against  the  owner  remaining  in  possession. 
Judge  Cooley,  in  his  work  on  Taxation  (p.  352-3),  says  of 
such  a  certificate  :  "  No  title  passes,  until  the  time  allowed 
for  redemption,  if  any,  has  expired ;  nor  until  the  proper 
conveyance  has  been  executed."  This  conveyance,  under 
the  revenue  act  of  1868,  if  the  owner  did  not  redeem,  was  to 
be  made  when  the  time  for  redemption  had  elapsed — two 
years  after  the  sale.  It  follows  that  Costley,  by  his  certifi- 
cate of  purchase  at  the  tax  sale  of  Mitchell's  land,  in  1873, 
did  not  thereby  acquire  a  title  upon  which  he  had  a  right  to 
enter,  and  dispossess  Mitchell,  or  Mitchell's  tenant,  Walker, 
of  the  land ;  nor  was  Walker,  the  tenant,  at  liberty  to  attorn 
to  Costley,  and  acknowledge  him  as  his  landlord,  instead  of 
Mitchell.  Consequently,  there  was  no  foundation  for  the  suit 
brought  by  Costley,  as  landlord,  against  Walker,  or  for  the 
attachment  of  the  crops  made  by  the  latter  as  tenant.  The 
rent  was  due  to  Mitchell  only,  who  might  lawfully  order  it  to 
be  paid  to  Allen.  Walker  was  doubtless  uncertain  to  which 
of  them  he  owed  it.  But  he  should  have  paid  it  to  Allen ; 
and  he  did  so,  after  considerable  persuasion,  and  upon  re- 
ceiving from  Allen  a  bond,  with  sureties,  to  indemnify  him 
against  all  loss  for  so  paying  it,  that  he  might  sustain  if 
Costley  should  establish  his  claim  to  the  rents.  This  was 
on  the  22d  of  October,  1873. 

November  10th,  Costley  sued  out  a  writ  of  attachment, 
returnable  into  Chambers  Circuit  Court,  and  had  it  levied  on 
Walker's  crops ;  which  suit  had  to  be  defended.  After  some 
days,  the  property  was  released,  and  redelivered  to  Walker, 
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upon  his  executing  the  usual  replevy  bond,  in  which  Allen 
became  his  surety,  upon  Walker's  promising  to  defend  the 
suit,  and  employing  a  lawyer,  Mr.  Denson,  to  do  so  for  him. 
That  cause  came  up  for  trial  at  the  spring  term  of  the  Circuit 
Court,  1874.  In  the  meantime,  "Walker  appears  to  have  be- 
come persuaded  that  he  was  illtreated  by  Allen,  because 
Allen  did  not  take  upon  himself  all  the  expense  and  trouble 
of  defending  this  suit,  which  the  indemnifying  bond  did  not 
oblige  him  to  do.  Under  these  circumstances,  and  without 
communicating  his  purpose  to  his  attorney,  Denson,  or  to 
Allen,  his  surety,  Walker  arranged  with  Costley  to  confess  a 
judgment  in  the  cause,  in  his  favor ;  and  afterwards,  against 
the  remonstrances  of  Allen  (who  heard  of  his  intention  the 
day  before),  confessed  the  judgment  accordingly :  the  conse- 
quence of  which  was,  that  upon  the  failure  of  Walker  to 
deliver  to  the  sheriff  the  replevied  property,  according  to  the 
condition  of  the  replevy  bond,  an  execution  for  the  amount 
of  the  confessed  judgment  was  issued,  in  favor  of  Costley, 
against  Allen,  as  Walker's  surety.  To  restrain  this  execu- 
tion as  to  him,  the  bill  in  this  cause  was  filed  by  Allen ;  and 
the  chancellor  decreed  a  perpetual  injunction  in  his  favor. 

What  benefit  Walker  could  derive  from  confessing  a  judg- 
ment in  favor  of  Costley,  we  can  not  see.  As  he  was  irre- 
sponsible, it  seems  to  have  done  him,  Walker,  no  harm.  But 
it  cast  upon  his  suret}r,  whom  it  was'  his  duty  to  protect,  a 
debt  which  he,  the  insolvent  principal,  did  not  owe ;  and  this 
was  inequitable.  But  it  is  said  that  Costley,  the  plaintiff  in 
the  action,  is  not  responsible  for  this.  Doubtless,  he  had 
been  informed  that  it  would  be  difficult,  if  not  impossible, 
for  him  to  obtain  a  judgment  against  Walker,  otherwise  than 
by  confession.  There  was,  in  fact,  no  foundation  for  such  a 
judgment.  It  is  evident,  also,  that  Costley  knew  of  the  ill- 
feeling  of  Walker  toward  Allen,  his  surety  on  the  replevy 
bond  ;  and  that  taking  advantage  of  it,  Costley  arranged  with 
Walker,  while  in  that  mood,  to  confess  judgment  for  a  debt 
he  did  not  owe,  which  Costley  might  thereby  compel  Allen, 
the  surety,  to  pay  to  him.  In  other  words,  the  two  adverse 
parties  to  a  suit,  by  collusion,  or  private  arrangement  with 
each  other,  use  the  court  in  which  it  is  pending,  to  make  it 
appropriate  and  transfer  to  one  of  them  the  money  of  a  third 
person,  who  is  a  surety  for  the  other,  but  not  a  party  to  the 
suit.  A  court  of  equity  can  not  permit  the  consummation 
of  such  a  scheme,  and  we  think  the  chancellor  did  right  in 
perpetually  enjoining  the  execution  against  Allen,  of  the 
judgment  thus  obtained. 

Allen,  not  being  a  party  to  the  action  of  Costley  against 
Walker,  could  not  control  the  proceedings  in  it.     It  was  only 
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after  the  judgment  was  rendered,  that  he  was  put  in  a  situa- 
tion requiring  relief ;  and  a  court  of  equity  was  the  proper 
forum  to  be  applied  to  for  it.  It  has  jurisdiction  of  cases  of 
fraud  ;  and  "  fraud,  as  understood  and  denounced  in  a  court 
of  equity,  includes  all  acts,  omissions,  or  concealments,  in- 
volving the  breach  of  a  legal  or  equitable  duty,  trust,  or  con- 
fidence justly  reposed,  which  are  injurious  to  another,  or  by 
which  an  unconscientious  advantage  is  taken  of  another." — 
Kennedy  v.  Kennedy,  2  Ala.  593 ;  Brickell's  Dig.  662,  §§  320- 
322.  As  Walker  was  a  principal  actor  in  the  transaction 
complained  of  as  fraudulent,  it  was  not  improper  to  make 
him  a  party.  The  trust  violated  was  that  of  his  surety  in 
him. 

Some  other  matters  brought  into  this  case  are  not  material 
to  its  decision.  The  charge  that  Costley  would  not  have 
assigned  the  certificate  of  purchase  to  Allen,  but  for  the  rep- 
resentation that  Allen,  as  a  judgment  creditor  of  Mitchell, 
had  a  right  to  recover  the  land  from  him,  is  of  this  character. 
There  was  no  application  to  the  court  for  a  rescission  of  the 
act  of  transfer,  and  no  occasion  for  an  investigation  of  the 
circumstances  under  which  it  was  done. 

Let  the  decree  of  the  chancellor  be  affirmed. 


Sledge  a?.  Scott. 

Action  on  Promissory  Note,  by  Payee  against  Makers. 

1.  Sale  of  chattel;  when  misrepresentation  by  vendor  is  fraud. — A  misrepresen- 
tation of  a  material  fact  by  the  vendor  of,  personal  property,  made  at  the  time 
of  the  sale,  or  pending  the  preliminary  negotiations,  on  which  the  purchaser 
has  a  right  to  rely,  and  in  fact  does  rely,  is  a  fraud,  available  as  a  cause  of 
action  to  the  purchaser,  or  as  a  defense  to  an  action  for  the  purchase-money. 
If  the  representation  is  as  to  a  matter  of  fact,  and  not  the  mere  expression  of 
an  opinion,  it  is  immaterial  whether  the  vendor  knew  it  to  be  untrue,  or  made 
it  in  ignorance  ;  and  it  is  not  necessary  that  the  purchaser  should  have  relied 
altogether  upon  it,  if  it  was  a  material  inducement,  and  but  for  it  he  would 
not  have  made  the  purchase. 

2.  Same;  to  what  witness  may  testify. — That  the  representation  was  relied  on 
by  the  purchaser,  and  induced  him'to  consummate  the  contract,  is  not  a  ques- 
tion of  fact  to  which  a  witness  may  testify,  even  though  he  be  the  purchaser 
himself;  but  is  an  inference,  or  conclusion,  to  be  drawn  by  the  jury,  from  the 
character  of  the  representation,  the  conduct  of  the  parties  at  the  time,  and  all 
the  attendant  circumstances. 

3.  Proof  of  unsoundness  of  horse. — The  unsoundness  of  a  horse,  three  weeks 
after  a  sale,  may  be  admissible  evidence,  to  enable  the  jury  to  determine 
whether  it  existed  at  the  time  of  the  sale,  when  its  character  and  probable 
causes  are  shown;  but  the  mere  fact  that  he  is  lame  three  weeks  after  the  sale, 
without  proof  of  the  character  or  causes  of  such  lameness,  is  not  competent 
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evidence;  nor  can  a  witness,  though  an  expert,    testify    that  he  was  unsound 
three  weeks  after  the  sale,  without  such  additional  evidence. 

Appeal  from  the  City  Court  of  -Lee. 

Tried  before  the  Hon.  John  M.  Chilton. 

This  action  was  brought  by  T.  L.  Scott,  against  J.  C. 
Sledge  and  S.  J.  Sledge ;  was  commenced  on  the  12th  April, 
1873 ;  and  was  founded  on  a  promissory  note  for  $500,  signed 
by  said  defendants  and  one  J.  J.  Smith  (as  to  whom  the 
action  was  discontinued),  dated  the  16th  November,  1872, 
and  payable  to  the  plaintiff,  or  bearer,  on  the  15th  March, 
1873 ;  which  was  given  for  the  purchase-money  of  a  carriage 
and  pair  of  horses,  sold  by  plaintiff  to  said  J.  C.  Sledge  on 
said  16th  November,  1872.  The  defendants  pleaded— 1st, 
the  general  issue ;  2d,  failure  of  consideration ;  3d,  that  the 
horses  were  warranted  by  plaintiff  to  be  sound,  when  one  of 
them  was  in  fact  unsound ;  and  issue  was  joined  on  these 
pleas.  On  the  trial,  the  defendants  reserved  the  following 
bill  of  exceptions : 

"The  plaintiff  having  introduced  the  note  sued  on,  and 
closed,  said  J.  C.  Sledge  was  introduced  as  a  witness  for  the 
defendants,  and  testified,  that  said  note  was  given  for  a  car- 
riage and  pair  of  horses  bought  by  him  from  said  plaintiff; 
that  he  told  plaintiff,  at  the  time  of  the  trade,  that  he  was  no 
judge  of  stock,  and  asked  him  if  the  horses  were  sound ;  that 
he,  the  plaintiff,  replied  that  they  were  sound ;  that  he, 
witness,  relied  on  said  representation  of  soundness,  and 
bought  the  horses  on  the  faith  of  said  representations ;  that 
he  did  not  use  the  horses  until  three  weeks  afterwards,  when 
he  hitched  them  to  the  carriage,  and  drove  them  to  the  house 
of  J.  N.  Preston,  who  was  his  father-in-law;  that  the  dis- 
tance was  about  fifteen  miles,  and  it  took  him  from  two  until 
eight  o'clock  to  travel  it;  that  one  of  the  horses  became 
very  lame  and  stiff,  and,  in  his  opinion,  was  diseased ;  and 
that  the  difference  between  the  value  of  the  horse  in  his  dis- 
eased condition,  and  his  value  if  sound,  was  one  hundred 
dollars.  Mr.  Preston  was  then  introduced  as  a  witness,  and 
testified,  that  said  J.  C.  Sledge  came  to  his  house,  with  said 
horses,  some  time  in  November,  1872,  and  got  to  his  house 
late  in  the  night ;  that  he  saw  the  horses  next  morning,  and 
one  of  them  was  lame.  The  defendants  then  asked  said 
witness,  if  tho  lame  horse  was  not  unsound ;  which  question 
the  court  would  not  let  the  witness  answer,  because  the  wit- 
ness had  never  seen  the  horse  before  that  time,  while  the 
trade  was  made  three  weeks  before  ;  to  which  ruling  and 
refusal  the  defendants  excepted.  The  defendants  then 
proved,  by  said  witness,  that  he  was  acquainted  with  horses 
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and  their  diseases,  and  had  had  a  great  deal  of  experience 
with  horses ;  and  on  this  proof,  they  proposed  to  ask  said 
witness,  taking  into  consideration  the  condition  of  the  horse 
when  he  saw  him,  what  was  his  opinion  as  to   whether  the 
horse  was  sound  or  unsound  on  the  16th  November,  1872. 
Plaintiff  objected  to  this  question,  and  the  court  sustained 
the  objection ;   to  which  the  defendants    excepted.      There 
was  some  other  proof,  tending  to  show  that  one  of  the  horses 
had  been  lame  after  the  sale ;  and  it  was  in  proof,  also,  that 
he  had  died,  but  from  what  cause  or  disease  was  not  shown. 
The  witness  said,  the  horse  had  had  the  epizootic  after  the 
sale.     The  plaintiff  testified  that,  to  the  best  of  his  recollec- 
tion, he  made  no  representations  to  the  defendant  as  to  the 
soundness  or  unsoundness  of   the  horses ;  that  the  horses 
were  sound,  in  his  opinion,  and  that  he  had  owned  them 
about  eighteen  months.     It  was  proved  by  D.  B.  Preston 
that,  at  the  instance  of  said  J.  C.  Sledge,  he  examined  said 
horses,  before  the  purchase,  as  to  their  ages,  but  not  as  to 
their  soundness ;  that  they  were  standing  still  when  he  saw 
them,  and  he  never  sawr  them  moving ;  and  that  he  told  said 
Sledge  that  one  of  them  was  pretty  old.     There  was  other 
proof,  going  to  show  that  the  horses  were  sound  at  the  time 
of  the  sale.     Said  J.  C.  Sledge  testified,  on  cross-examina- 
tion, that  he  relied,  in  making  said  purchase,  partly  on  the 
judgment  of  said  Preston  as  to  the  horses,  partly  on  his  own 
judgment,  and  partly  on  the  plaintiff's  representations  as  to 
their  soundness,  but  would  not  have  made  the  purchase  but 
for   the   plaintiff's  representations   as   to   their   soundness. 
This  was  all  the  evidence  tended  to  show ;  and  on  this  evi- 
dence, the  court  charged  the  jury,  among  other  things,  that 
if  the  defendant  purchased  said  horses,  relying  in  part  on  the 
judgment  of  Mr.  Preston  and  others, 'and  on  his  own  judg- 
ment, and  not  wholly  on  the  plaintiff's  representations,  then 
he  (plaintiff)  would  be  entitled  to  recover  the  full  amount 
of   the   purchase-money,   with    interest    thereon.     To   this 
charge  the  defendants  excepted,  and  requested  the  court,  in 
writing,  to  instruct  the  jury  that,  if  they  believed  that  the 
vendor  and  plaintiff  represented  to  the  purchaser  that  the 
horses  were  sound,   and  that   said  representations  entered 
into  the  purchase  and  trade,  and  it  turned  out  that  the  horses 
were  not  sound,  then  the  defendants  would  be  entitled  to 
reduce  the  note  to  the  amount  of  the  difference  in  value  of 
the  horse  diseased  and  his  value  if  sound.     This  charge  the 
court  refused  to  give,  on  the  ground  that  it  was  calculated 
to  mislead  the  jury;   and    the  defendants  excepted  to  its 
refusal." 

The  rulings  of  the  court  on  the  evidence,  the  charge  given, 
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and  the  refusal  of  the  charge  asked,  are  now  assigned  as 
error. 

Wm.  H.  Barnes,  for  appellants. — 1.  The  unsoundness  of 
the  horse,  three  weeks  after  the  sale,  was  relevant  and  admis- 
sible evidence  to  show  his  unsoundness  at  the  time  of  the 
sale,  though  it  might  not  be  sufficient  of  itself. —  Gingles  v. 
Caldwell,  21  Ala.  444;  Stone  &  Best  v.  Watson,  37  Ala.  279. 
Being  relevant  to  the  issue,  the  court  could  not  exclude  it  on 
account  of  its  insufficiency. — Cuthbert  v.  Sewell,  7  Ala.  457; 
Abney  v.  Kingsland,  10  Ala.  355 ;  Jones  v.  Stearns,  28  Ala.  677 ; 
McCreary  v.  Turk,  29  Ala.  244;  Adams  v.  Adams,29  Ala.  433. 
It  was  competent  for  the  witness  Preston,  as  an  expert,  to 
give  his  opinion  on  the  question  of  soundness. — Dixon  v. 
Barclay,  22  Ala.  370 ;  Bennett  v.  Fail  &  Patterson,  26  Ala.  605. 

2.  That  the  court  erred  in  the  charge  given,  and  in  the 
refusal  of  the  charge  asked,  see  Benjamin  on  Sales,  499,  §613, 
and  notes;  Stroud  v.  Pearce,  6  Allen,  413;  Watson  v.  Rowe, 
16  Vermont,  525 ;  13  Wisconsin,  600;  Roberts  v.  Morgan,  2 
Cowen,  438;  RicJcs  v.  Dillahunty,  8  Porter,  133. 

Bice,  Jones  &  Wiley,  contra. — 1.  Proof  that  a  horse  is 
lame  or  unsound  at  a  particular  time  is  not,  of  itself,  relevant 
or  competent  evidence  that  he  was  in  that  condition  three 
weeks  before  that  time.  To  make  it  competent,  the  charac- 
ter of  the  lameness,  or  its  cause,  should  also  be  shown.  Nor 
was  it  competent  for  Preston  to  give  his  opinion  as  an  ex- 
pert. 

2.  A  representation  as  to  the  soundness  of  a  horse,  unless 
known  to  be  untrue,  or  intended  to  deceive,  is  necessarily  a 
matter  of  opinion,  and  does  not  constitute  a  fraud.  The 
purchaser  can  always '  protect  himself,  by  requiring  a  war- 
ranty ;  and  if  he  fails  to  do  so,  but  trusts  to  his  own  judg- 
ment, though  relying  partly  on  such  representation,  he  is 
not  entitled  to  relief. — Chitty  on  Contracts,  11th  Am.  ed.,  639; 
Stevenson  v.  Reaves,  24  Ala.  425,  and  cases  there  cited  on 
appellant's  brief;  Camp  v.  Camp,  2  Ala.  636;  Murrtll  v.  Wldt- 
inq,  32  Ala  54 ;  Cidlum  v.  Bank,  4  Ala.  29 ;  9  Bacon's  Abr. 
480;  Cro.  Jac.  366. 

BRICKELL,  C.  J.— The  law,  as  settled  in  this  State,  is, 
that  a  misrepresentation  by  a  vendor  of  chattels,  of  a  mate- 
rial fact,  made  at  the  time  of,  or  pending  the  negotiation  for 
the  sale,  on  which  the  purchaser  has  the  right  to  rely,  and 
in  fact  relies,  is  a  fraud,  furnishing  a  cause  of  action  to  the 
purchaser,  or  a  ground  of  defense  to  an  action  for  the  pur- 
chase-money.    If  the  representation  is  not  a  mere  expression 
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of  opinion,  but  the  affirmation  of  a  fact,  it  is  not  material 
whether  the  vendor  knew,  or  had  means  of  knowing  it  to  be 
untrue,  or  that  he  made  it  in  ignorance  of  the  fact.  The 
affirmation  of  that  which  he  does  not  know  to  be  true,  pro- 
duces the  same  injury,  and  is  as  indefensible,  in  contempla- 
tion of  law,  as  the  assertion  of  what  he  knows  to  be  false. — 
Atwood  v.  Wrighi,  29  Ala.  346 ;  Blackman  v.  Johnson,  35  Ala. 
252;  Munroe  v.  Pritchett,  16  Ala.  785;  Story  on  Sales, 
§  165. 

The  misrepresentation  must  be  of  a  material  fact,  on  which 
the  purchaser  has  a  right  to  rely.  It  must  not  be  in  respect 
to  a  mere  matter  of  opinion,  or  belief,  or  a  matter  apparent 
to  the  observation  of  the  purchaser,  if  he  exercised  ordinary 
prudence. — Story  on  Sales,  §  169.  It  must  have  exercised  an 
influence  on  the  decision  to  purchase.  If  the  purchaser 
decides  on  his  own  judgment  of  the  quality  of  the  chattel, 
after  an  examination  of  it,  or  on  the  judgment  of  others  who 
may  have  examined  it  for  him,  he  is  not  deceived  by  the  rep- 
resentation, and  has  no  legal  cause  to  complain  of  it.  Fraud 
and  damage  must  concur :  fraud  without  damage,  or  damage 
without  fraud,  is  not  a  cause  of  action,  or  a  ground  of  defense. 
The  deceit  practiced  on  him,  inducing  a  purchase  he  would 
not  have  made,  is  the  true  legal  ground  of  complaint.  We 
do  not  understand  that  the  purchaser  must  have  trusted 
wholly  to  the  representation — that  it  must  have  been  the 
exclusive  inducement  or  consideration  of  the  purchase.  It  is 
enough  that  it  was  a  material  inducement,  without  which  he 
would  not  have  entered  into  the  contract.  After  an  examin- 
ation of  the  chattel,  after  consultation  with  others  examining 
or  acquainted  with  it,  the  representation,  conforming  to  the 
opinion  he  may  have  formed,  may  exercise  a  controlling 
influence  with  him  in  making  the  purchase.  If  it  does,  he  is 
deceived,  and  the  vendor  must  answer  for  the  injury  pro- 
duced. That  such  examination  is  made,  does  not  absolve 
the  vendor  from  speaking  only  the  truth,  or  lessen  the  right 
of  the  purchaser  to  rely  on  his  affirmations.  The  charge 
given  by  the  court  below  was  erroneous. 

2.  Whether  the  representation  was  made ;  whether  it  was 
intended  by  the  vendor  as  the  affirmation  of  a  fact,  or  the 
expression  only  of  his  opinion  or  belief;  whether  it  was 
relied  on  by,  and  influenced  the  purchaser,  are  questions  for 
the  jury.  A  witness,  whether  the  purchaser  or  another, 
should  not  be  permitted  to  testify  that  the  representation 
was  relied  on,  and  induced  the  purchase.  This  is  not  strictly 
a  fact,  but  an  inference  or  conclusion  of  fact,  to  be  drawn  by 
the  jury,  from  the  character  of  the  representation,  the  con- 
duct of  the  parties  at  the  time  it  was  made,  and  all  the  cir- 
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cumstances  attending  the  sale  which  may  be  in  evidence 
before  them. — Harnett  v.  Stanton  dt  Pollard,  2  Ala.  182  ;  Wil- 
liams v.  Cannon,  9  Ala.  348;  Bradford  v.  Bush,  10  Ala. 
386. 

3.  The  representation  of  soundness  of  the  horse,  if  made 
by  the  vendor,  referred  to  his  condition  at  the  time  of  the 
sale ;  and  on  the  purchaser  rested  the  onus  of  proving  satis- 
factorily the  existence  of  unsoundness  at  that  time.  Mere 
suspicion  that  it  then  existed  is  not  sufficient. — Eaves  v. 
Dixon,  2  Taunt.  343.  Unsoundness  of  the  horse  three  weeks 
after  the  sale,  the  character  of  which  was  shown,  and  the 
causes  to  which  it  may  be  attributable — causes  which  may 
have  been  in  operation  at  the  time  of  the  sale,  and  not  then 
have  produced  any  visible  effect — would  be  proper  evidence 
to  be  submitted  to  the  jury,  to  enable  them  to  determine 
whether  it  existed  at  the  time  of  the  sale  and  representation. 
But  the  mere  fact  that  the  horse  was  lame  three  weeks  after 
the  sale,  and,  in  the  opinion  of  the  witness,  then  unsound, 
was  not  proper  and  legitimate  evidence.  The  lameness  may 
have  been  merely  temporary,  produced  by  some  causes  to 
which  the  purchaser  subjected  him  after  the  sale.  Nor,  with- 
out evidence  of  the  character  of  the  lameness,  was  it  per- 
missible for  the  witness,  if  he  was  an  expert,  as  to  which  we 
express  no  opinion,  to  state  his  opinion  as  to  the  length  of 
time  it  had  existed.  No  defect  or  disease  was  attributed  to 
the  horse,  other  than  the  lameness ;  and  its  character,  or 
cause,  was  not  shown.  It  may  have  existed  at  the  time  of 
the  representation,  and  been  apparent  to  the  purchaser,  or  it 
may  have  been  produced  by  subsequent  causes.  If  the 
character  and  cause  of  the  lameness  had  been  shown,  and 
evidence  given  that  it  was  possible  for  it  to  have  existed  at 
the  time  of  the  representation,  the  question  would  be  pre- 
sented in  a  different  aspect.  As  now  presented,  the  court 
properly  excluded  the  evidence.  Its  admission  would  have 
tjeen  an  invitation  to  the  jury  to  draw  from  it  inferences  or 
presumptions  it  is  not  capable  of  supporting. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 
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Shorter  et  ah  v.  Smith  et  ah 

Bill  in  Equity  to  enforce  Trusts  in  Lands,  and  enjoin  Gommis- 
mission  of  Waste  by  Parties  in  Possession. 

1.  Statute  of  limitations,  and  stale  demands :  how  taken  advantage  of,  inequity. — 
When  the  case  stated  in  the  bill  is,  prima  facie,  within  the  statute  of  limita- 
tions, as  applied  in  equity,  or  offensive  to  the  rules  adopted  in  equity  for  the 
discouragement  of  stale  demands,  the  objection  may  be  taken  by  demurrer, 
without  plea  or  answer  ;  but,  when  the  bill  seeks  to  recover  property,  real  or 
personal,  it  does  not  fall  within  this  rule,  unless  it  shows  on  its  face  that  there 
has  been  a  possession,  hostile  to  the  title  asserted  by  the  complainants,  for  a 
period  of  time  which  would  bar  a  corresponding  legal  remedy. 

2.  Same;  when  equitable  relief  is  barred  by. — Possession  is  presumed  to  be 
rightful,  and  in  subordination  to  the  title,  in  the  absence  of  averments  and 
proof  to  the  contrary;  and  where  the  bill  shows  an  undoubted  equitable  title 
in  the  complainants,  and  seeks  a  divestiture  of  the  outstanding  naked  legal 
title  in  the  heirs  of  the  deceased  trustee,  a  defendant  who  is  alleged  to  be  in 
possession,  and  committing  waste,  but  whose  possession  is  not  shown  to  be 
hostile  to  the  complainants,  cannot,  by  demurrer,  set  up  the  statute  of  limita- 
tions, or  the  staleness  of  the  complainants'  demand,  though  it  appears  to  be 
more  than  thirty  years  old. 

Appeal  from  the  Chancery  Court  of  Lee. 

Heard  before  the  Hon.  B.  B.  McCraw. 

The  bill  in  this  case  was  filed  on  the  27th  March,  1874,  by- 
Reuben  C.  Shorter  and  Virginia  A.  Oliver,  only  surviving 
heirs  at  law  of  Eli  S.  Shorter  (or  Eli  B.  Shorter,  as  the  name 
is  copied  indifferently  in  the  transcript),  deceased,  against 
the  heirs  of  Elijah  Corley,  deceased,  John  J.  Smith,  B.  F. 
Smith,  R.  G.  Young,  McKinney  Thomas,  and  James  M.  Phil- 
lips ;  and  sought  to  divest  the  legal  title  to  certain  lands,  sit- 
uated in  Tallapoosa  county,  out  of  the  heirs  of  the  said 
Elijah  Corley,  and  to  have  it  vested  in  the  complainants  by 
the  decree  of  the  court ;  and  also  to  enjoin  and  restrain  the 
other  defendants  from  cutting  timber,  and  otherwise  com- 
mitting waste  on  the  lands.  The  lands  were  entered  by  the 
said  Elijah  Corley,  in  his  own  name,  in  the  United  States 
land-office  at  Montgomery,  at  different  times  during  the  year 
1835  ;  and  on  the  14th  October  of  that  year,  he  transferred 
each  of  the  certificates  of  entry,  by  written  indorsement,  to 
E.  Corley  &  Co.,  and  directed  the  patents  to  be  issued  to 
them.  The  bill  alleged,  that  the  firm  of  E.  Corley  &  Co.  was 
engaged  in  buying  and  selling  lands  on  speculation,  and  was 
composed  of  said  Elijah  Corley,  Eli  Shorter,  James  H.  Shor- 
ter, John  S.  Scott,  James  S.  Moore,  and  Benjamin  P.  Tar- 
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ver;  that  the  said  Elijah  Corley,  notwithstanding  his  in- 
dorsement and  transfer  of  the  certificates  of  entry,  directed 
the  patents  to  be  issued  to  himself,  and  they  were  so  issued 
in  1837;  that  during  the  year  1836,  on  a  settlement  between 
said  Eli  Shorter  and  the  other  members  of  the  said  partner- 
ship, all  their  interest  in  the  said  lands  "was  released  and 
transferred  to  him,  and  he  thereby  became  the  equitable 
owner  of  said  lands";  and  that  said  Elijah  Corley  died  in 
1851.  The  certificates  of  entry,  with  the  indorsements  there- 
on, were  made  exhibits  to  the  bill.  The  bill  contained,  also, 
the  following  allegations  :  "Your  orators  charge  and  aver,  on 
information  and  belief,  that  John  J.  Smith  and  B.  E.  Smith, 
who  reside  in  said  county  of  Lee,  and  Reuben  G.  Young,' 
who  resides  in  said  county  of  Tallapoosa,  are  in  possession 
of  a  large  portion  of  said  lands,  either  themselves,  or  by 
others  claiming  under  them,  and  pretend  to  have  some  claim 
and  right  to  said  lands,  or  a  large  portion  of  them ;  which 
asserted  claim  and  right,  your  orators  aver,  on  information, 
advice,  and  belief,  is  unfounded,  and  subordinate  to  the  right 
and  title  of  your  orators.  Your  orators  further  aver,  on  in- 
formation and  belief,  that  the  said  John  J.  Smith,  McKinney 
Thomas,  and  James  M.  Phillips,  under  some  arrangement 
and  agreement  by  and  between  them,  have  been  for  some 
time,  and  still  are,  engaged  in  cutting  a  great  deal  of  valua- 
ble timber  and  trees  on  some  portions  of  said  lands,  and 
wasting  and  destroying  much  of  said  timber ;  thus  doing 
irreparable  injury  to  said  lands,  and  greatly  depreciating 
their  value  ;  and  are  supplying  stocks  for  a  steam  saw-mill 
from  portions  of  said  lands,  the  value  of  which  consists  very 
largely  of  the  standing  timber  thereon,  and  this  value  en- 
hanced by  contiguity  to  the  town  (now  called  city)  of  Alex- 
andria." 

A  joint  answer  to  the  bill  was  filed  by  John  J.  Smith,  B. 
F.  Smith,  McKinney  Thomas,  and  Eeuben  G.  Young,  in 
which  they  incorporated  a  demurrer  for  want  of  equity,  "and 
because  the  complainants'  claim,  as  set  forth  and  asserted  in 
their  bill,  is  barred  by  prescription  or  presumption,  and  by 
lapse  of  time  ;"  and  they  also  pleaded  the  statute  of  limita- 
tions of  twenty  years.  The  chancellor  dismissed  the  bill,  on 
motion,  for  want  of  equity ;  and  his  decree  is  now  assigned 
as  error. 

D.  Clopton,  for  appellants. 

W.  H.  Baenes,  contra. 

BRICKELL,  C.  J.— The  rule  is  now  well  settled,  that  if 
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the  case  stated  in  a  bill  is  prima  facie  within  the  bar  of  the 
statute  of  limitations,  or  offensive  to  the  peculiar  rules  which 
a  court  of  equity  adopts  for  the  discouragement  of  stale  de- 
mands, objection  on  that  ground  may  be  taken  by  demurrer ; 
the  defendant  will  not  be  put  to  plea,  or  compelled  to  make 
special  defense  by  answer. — Nimmo  v.  Stewart,  21  Ala.  682  ; 
liagland  v.  Morton,  41  Ala.  344;  Johnson  v.  Johnson,  5  Ala. 
90  ;  Maury  v.  Mason,  8  Port.  211.  A  case  does  not  fall 
within  the  operation  of  this  rule,  if  the  suit  is  for  the  recov- 
ery of  property,  real  or  personal,  unless  it  is  apparent,  on 
the  face  of  the  bill,  that  for  the  period  prescribed  as  a  bar 
to  corresponding  legal  remedies  there  has  been  a  posses- 
sion hostile  to  the  title  the  complainants  assert. — h'dsell  v. 
Buchanan,  2  Vesey,  83 ;  Brooks  v.   Gibbons,  4  Paige,  374. 

2.  The  demurrer  is  an  admission  of  the  truth  of  the  facts 
which  are  well  pleaded  in  the  bill.  Assuming  these  facts  as 
true,  the  complainants  have  a  perfect  equitable  title  to  the 
lands  in  controversy.  The  legal  estate  is  outstanding  in  the 
heirs  of  Elijah  Oorley,  but  it  is  held  in  trust  for  the  com- 
plainants. It  is  apparent  that,  for  more  than  thirty-seven 
years,  the  equitable  title  of  the  appellants  has  been  subsist- 
ing, and  they  could  have  demanded  from  Corley,  and  his 
heirs  after  death,  a  conveyance  of  the  naked  legal  title  he 
acquired  by  the  patent  issued  to  him.  There  is  no  fact  ap- 
parent on  the  bill,  indicating  that  Corley  or  his  heirs  have 
ever  disclaimed  or  repudiated  the  trust,  or  asserted  the  legal 
title  in  opposition  to  the  equitable  title  of  the  complainants ; 
nor  does  it  appear  that  there  has  been,  at  any  time,  any 
actual  possession  of  the  lands,  or  any  other  possession  than 
such  as  the  law  would  impute  to  the  title,  until  the  entry  of 
the  Smiths  and  Young.  When  they  entered,  is  not  shown. 
The  only  averment  is,  that  they  are,  at  the  filing  of  the  bill,  in 
possession,  and  committing  waste.  What  was  the  character 
of  their  entry  ?  Whether  the  mere  intrusion  of  a  trespasser, 
without  claiming  or  asserting  title  or  right,  or  under  claim 
of  title,  is  not  shown.  When  an  undoubted  equitable  title 
is  shown,  the  mere  dry  legal  title  outstanding,  no  presump- 
tion can  arise,  that  the  possession  is  inconsistent  with,  or 
hostile  to  it.  The  possession,  if  nothing  more  appears,  must 
rather  be  presumed  rightful,  in  subordination  to,  and  con- 
sistent with  the  title.  In  Ormond  v.  Martin,  37  Ala.  598- 
603,  it  was  said  :  "The  fact  of  possession  was  but  a  link  in 
the  claim  of  title  by  adverse  holding.  It  is  the  occupation 
with  an  intent  to  claim  against  the  true  owner,  which  renders 
the  entry  and  possession  adverse."  The  whole  doctrine  of 
adverse  possession,  on  which  the  statute  of  limitations  op- 
erates, when  applied  to  property,  not  only  barring  remedies, 
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but  working  a  change  of  title,  is.  that  for  the  statutory  pe- 
riod there  has  been  a  possession,  open,  notorious,  continu- 
ous, inconsistent  with  the  title  of  the  true  owner.  All  these 
elements  concur.—  Lucas  v.  Daniels,  34  Ala.  188;  Brown  v. 
Cockrett,  33  Ala.  38.  The  peculiar  doctrine  which  a  court  of 
equity  applies  to  demands  deemed  stale,  rests  on  the  long- 
continued  acquiescence  of  the  party  affected,  in  a  possession 
on  which  the  statute  of  limitations  operates. 

The  bill  does  not  disclose  a  possession  hostile  to  the  title 
of  the  complainants,  unless  it  originated  in  the  entry  of 
Young  and  Smiths ;  and  the  only  facts  averred,  which  show 
the  possession  succeeding  that  entry  is  hostile,  are  of  very 
recent  date.  The  case  made  by  the  bill  is  not,  therefore, 
within  the  operation  of  the  statute  of  limitations ;  nor  is  it 
affected  by  the  mere  lapse  of  time  since  the  complainants 
acquired  the  equitable  title,  and  could  have  demanded  a  con- 
veyance of  the  legal  title.  If  facts  exist,  which  show  that 
they  have  acquiesced  in  an  adverse  possession  until  the 
statute  of  limitations  would  bar  a  legal  title,  and  a  legal 
remedy  for  the  recovery  of  the  lands,  these  facts  are  the 
proper  subject  of  a  plea,  or  may  be  incorporated  as  a  defense 
in  the  answer. 

The  sole  ground  of  demurrer  was,  that  the  case  made  by 
the  bill  was  barred  by  the  statute  of  limitations,  and  the 
lapse  of  time.  It  does  not  so  appear ;  and  the  decree  of  the 
chancellor,  sustaining  the  demurrer,  and  dismissing  the  bill, 
must  be  reversed,  and  a  decree  here  rendered,  overruling  the 
demurrer,  and  remanding  the  cause. 

Stone,  J.,  not  sitting,  having  been  of  counsel. 


McLean  v.  Presley's  Adm'r. 

BUI  in  Equity  for  Foreclosure  of  Mortgage,  Account,  dec 

1.  Sale  of  mortgaged  lands,  under  power,  before  maturity  of  entire  debt. — Where 
the  condition  of  a  mortgage,  given  to  secure  the  payment  of  several  promis- 
sory notes,  falling  due  at  different  times,  authorizes  a  sale  of  the  mortgaged 
lands  on  default  being  made  in  the  payment  ot  "the  said  promissory  notes 
as  then  fall  due"  the  mortgagor  is  in  default  so  soon  as  he  fails  to  pay  any  one 
of  the  notes  at  maturity;  and  the  mortgagee  may  then  sell  the  entire  premises, 
not  being  divisible  without  impairment  of  their  market  value  ;  and  ho  may 
retain,  out  of  the  proceeds  of  sale,  a  sufficient  amount  to  pay  the  notes    not 

then  due. 

2.  Foreclosure  of  mortgage  by  sale  under  power. — When  a  mortgage  has  been 
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foreclosed  by  a  sale  under  the  power  contained  in  it,  the  mortgagee  cannot  af- 
terwards file  a  bill  to  foreclose,  although  he  became  himself  the  purchaser  at 
the  sale,  or  subsequently  bought  from  the  purchaser  at  the  sale. 

3.  Purchase  by  mortgagee  at  sale  under  power.  — When  the  mortgagee  purchases, 
either  by  himself,  or  through  the  intervention  of  a  third  person  as  his  agent, 
at  a  sale  made  by  himself  under  a  power  in  the  mortgage,  the  sale  will  be  set 
aside  iu  equity,  on  the  timely  application  of  the  mortgagor;  or  the  mortgagee 
himself  may  come  into  equity,  to  have  the  uncertainty  of  his  title  resolved, 
by  a  confirmation  of  the  sale,  if  agreeable  to  the  mortgagor,  or  by  a  resale  un- 
der the  order  of  the  court. 

4.  Receiver;  when  appointed,  at  instance  of  mortgagee. — A  receiver  of  the  rents 
and  profits  of  mortgaged  lands  will  sometimes  be  appointed,  at  the  instance 
of  the  mortgagee,  in  aid  of  an  action  at  law  to  recover  the  possession,  when 
the  mortgagor  is  insolvent  ;  but,  when  the  mortgagee,  having  bought  at  his 
own  sale  under  the  power  in  the  mortgage,  files  a  bill  to  have  the  uncertainty 
of  his  title  resolved  by  a  confirmation  of  the  sale  or  a  resale,  he  cannot  have 
a  receiver  of  the  rents  and  profits  appointed,  because  the  mortgagor  is  com- 
mitting waste  and  is  insolvent. 

5.  Who  may  file  bill  to  remove  cloud  from  title.— A.  bill  to  remove  a  cloud  from 
the  title  to  land  cannot  be  maintained  by  a  person  who  is  not  in  possession. 

Appeal  from  the  Chancery  Court  of  Autauga. 

Heard  before  the  Hon.  Charles  Turner. 

The  bill  in  this  ease  was  filed  on  the  21st  November,  1874, 
by  Evan  Presley,  since  deceased  (the  suit  being  revived  in 
the  name  of  his  personal  representative),  against  William 
McLean  and  his  wife,  Mary  McLean ;  and  sought  the  fore- 
closure of  a  mortgage  on  a  tract  of  land,  an  account  of  the 
mortgage  debt,  taxes  paid,  &c,  the  appointment  of  a  receiver 
to  take  charge  of  the  land  and  collect  the  rents  and  profits, 
and  for  general  relief.  The  land  was  sold  and  conveyed  by 
the  complainant  to  said  William  McLean,  on  the  7th  De- 
cember, 1871,  at  the  price  of  $4,500 ;  of  which  sum,  $1,000 
was  paid  in  cash,  and  for  the  residue  said  McLean  executed 
and  delivered  his  four  promissory  notes,  for  $875  each,  pay- 
able on  the  first  January,  1873, 1874, 1875,  and  1876,  respect- 
ively, with  interest  from  date ;  and  also  executed  a  mortgage 
on' the  lands  to  secure  the  payment  of  the  said  notes,  con- 
taining a  power  of  sale,  the  words  of  which  are  copied  in 
the  opinion  of  the  court.  McLean  was  put  in  possession  of 
the  lands  under  the  contract,  and  continued  in  possession 
up  to  the  filing  of  the  bill.  Default  having  been  made  in  the 
payment  of  the  second  note,  the  complainant  advertised  and 
sold  the  lands,  under  the  power  in  the  mortgage,  on  the  31st 
January,  1874 ;  John  E.  Jones  becoming  the  purchaser  at 
the  sale,  at  the  price  of  $2,920.  The  bill  alleged,  that  said 
Jones  bid  off  the  lands  at  the  request  of  the  complainant, 
with  the  understanding  and  agreement  between  them  that, 
if  McLean  delivered  up  the  possession,  Jones  should  take 
the  lands  at  that  price,  and  the  complainant  should  allow 
him  time  to  pay  the  money ;  that  the  complainant  accord- 
ingly executed  a  conveyance  of  the  lands  to  said  Jones,  but, 
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said  McLean  refusing  to  deliver  the  possession,  Jones  re- 
conveyed  them  to  the  complainant;  that  the  lands  were 
chiefly  valuable  on  account  of  a  stone-ware  factory  located 
on  them  ;  that  McLean  had  permitted  the  buildings  and  im- 
provements to  decay  and  get  out  of  repair,  until  the  value 
of  the  lands  was  not  sufficient  to  pay  the  residue  of  the 
mortgage  debt;  that  he  had  also  suffered  the  lands  to  be 
sold  for  taxes,  and  the  complainant  had  been  compelled  to 
buy  them  at  the  tax  collector's  sale,  in  order  to  protect  him- 
self ;  that  McLean  was  insolvent,  and  that  Mrs.  McLean  as- 
serted a  claim  to  the  land,  od  the  ground  that  the  cash  pay- 
ment was  made  with  money  belonging  to  her  statutory  sep- 
arate estate. 

An  answer  was  filed  by  McLean,  admitting  the  terms  of 
the  contract  as  stated  in  the  bill,  the  execution  of  the  notes 
and  mortgage,  and  the  sale  under  the  mortgage ;  but  he 
averred  that  the  sale  was  premature,  and  that  the  complain- 
ant had  no  right  to  sell,  under  the  power  contained  in  the 
mortgage,  until  after  default  had  been  made  in  the  payment 
of  all  the  secured  notes.  He  denied  all  knowledge  of  the  al- 
leged agreement  between  the  complainant  and  Jones,  under 
which  the  latter  became  the  purchaser  at  the  sale  under  the 
mortgage  ;  and  alleged  that  Jones  sued  him  at  law  for  the 
land,  under  his  deed  from  the  complainant ;  and  that  his  re- 
conveyance of  the  lands  to  the  complainant  was  made  after 
his  defeat  in  that  action,  and  was  void  on  account  of  the  de- 
fendant's adverse  possession.  He  alleged,  also,  that  the 
complainant  had  misrepresented  the  value  of  the  land,  and 
had  established  a  rival  factory  in  the  neighborhood,  in  vio- 
lation of  his  promises  at  the  time  the  contract  was  made ; 
and  he  asked  that  his  answer  might  be  taken  as  a  cross  bill 
in  reference  to  these  matters,  that  an  account  might  be  ta- 
ken of  the  damages  which  he  had  thereby  sustained,  and 
that  the  amount  might  be  allowed  as  a  set-off  against  the 
complainant's  debt.  He  denied  that  the  value  of  the  lands 
was  deteriorated,  or  that  the  buildings  were  being  destroyed 
or  injured ;  and  he  demurred  to  the  bill,  on  the  ground  that 
the  complainant  had  an  adequate  remedy  at  law,  being  the 
holder  of  the  legal  title,  and  having  foreclosed  his  mortgage 
by  the  sale  under  the  power  therein  contained.  A  separate 
answer  was  filed  by  Mrs.  McLean,  admitting  the  sale  under 
the  mortgage ;  insisting  that  the  mortgage  was  thereby  fore  - 
closed  and  extinguished,  and  the  complainant  could  assert 
no  rights  under  it,  except  as  a  link  in  his  chain  of  title  at 
law;  alleging  that  the  cash  payment  for  the  land  was  made 
by  her  husband  with  money  belonging  to  her  statutory  sep- 
arate estate,  of  which  fact  the  complainant  had  notice ;  and 
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asking  that  her  answer  might  be  taken  as  a  cross  bill,  that  a 
lien  on  the  lands  might  be  declared  in  her  favor,  for  the 
moneys  so  paid,  and  that  the  lands  might  be  sold  for  her 
reimbursement. 

On  motion  for  the  appointment  of  a  receiver  in  the  cause,  a 
decretal  order  was  rendered  by  the  chancellor,  directing  the 
register  to  appoint  a  receiver,  unless  the  defendant,  within 
twenty  days,  gave  bond  with  sureties,  conditioned  to  account 
for  the  rents  and  profits  at  the  next  term ;  and  the  bond  not 
having  been  given,  a  receiver  was  appointed  by  the  register. 
The  cross  bill  of  Mrs  McLean  was  dismissed,  on  her  own 
motion.  The  chancellor  overruled  the  demurrer  to  the  bill, 
and  on  final  hearing,  on  pleadings  and  proof,  rendered  a  de- 
cree for  the  complainant ;  holding  that  the  mortgage  was  not 
foreclosed  by  the  sale  under  the  power,  and  that  the  com- 
plainant was  entitled  to  have  the  rents  and  profits  of  the 
lands  appropriated  to  the  satisfaction  of  the  mortgage  debt, 
and  continuing  the  receiver  in  office  for  that  purpose  until 
the  maturity  of  the  last  note.  Each  part  of  the  chancellor's 
decree  is  now  assigned  as  error  by  the  defendant. 

Elmore  &  Gunter,  with  W.  H.  &  W.  T.  Northington,  for 
appellant,  cited  Williams  v.  Hatch,  38  Ala.  333 ;  Briarfield 
Iron  Works  Co.  v.  Foster,  at  the  last  term ;  Coker  v.  Whitlock, 
at  the  last  term. 

Watts  &  Sons,  with  Doster  &  Abney,  contra,  cited  Mas- 
sina  v.  Barilett,  8  Porter,  277 ;  Levert  v.  Redwood,  9  Porter, 
79 ;  Duval  v.  McLoskey,  1  Ala.  708 ;  Hitchcock  v.  U.  S.  Bank, 
7  Ala.  388 ;  Stover  v.  Harrington,  7  Ala.  142  ;  High  on  In- 
junctions, §§  666-7. 

STONE,  J. — The  condition  of  the  mortgage  in  the  pres- 
ent case  is  in  the  following  language :  "  Upon  condition, 
however,  that  if  I  pay,  or  cause  to  be  paid,  the  said  forego- 
ing described  promissory  notes,  with  the  interest  thereon,  as 
they  respectively  fall  due,  then  this  instrument  is  void  and  of 
no  effect  whatever,  either  in  law  or  equity ;  but,  if  I  fail  to 
pay  the  said  described  promissory  notes,  as  they  fall  due, 
with  the  interest  thereon,  then  the  said  Evan  Presley,  or  his 
legal  representative,  is  hereby  authorized  and  empowered  to 
take  possession  of  the  said  described  lands  and  tenements, 
and,  after  giving  twenty  days'  notice  of  the  time,  place,  and 
terms  of  sale,  in  some  newspaper  published  in  said  county, 
sell  the  same  to  the  highest  bidder  for  cash,"  &c.  The  notes 
described  in  the  mortgage  were  four  in  number,  due  severally 
January  1st,  1873-4-5-6.     The  second  of  said  notes  remain- 
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ing  unpaid,  the  mortgagee,  having  duly  advertised  the  sale, 
by  advertisement  bearing  date  January  7th,  1874,  sold  the 
lands  on  31st  January,  1874,  to  the  highest  bidder  for  cash  ; 
and  John  E.  Jones  became  the  purchaser,  and  received  a 
deed.  By  arrangement  with  the  mortgagee,  he  did  not  pay 
cash,  but  gave  his  notes  for  the  purchase-money.  Subse- 
quently, on  the  3d  October,  1874,  said  Jones  reconveyed  the 
lands  to  Presley,  the  mortgagee,  with  implied  covenants  of 
warranty,  but  not  expressed.  The  present  bill  was  filed  Oc- 
tober 13th,  1874,  McLean  being  in  possession.  The  last  two 
of  the  notes  had  not  then  matured. 

The  bill  takes  the  position  that  the  sale,  January  31, 1874, 
was  premature,  and  conferred  no  title  ;  and  that  when  Jones 
reconveyed  to  Presley,  he  simply  restored  him  to  his  original 
status  as  mortgagee.  Under  this  view  it  is  contended,  that 
the  power  of  sale  in  the  mortgage  could  not  be  executed,  un- 
til all  the  notes  were  past  due  ;  and  taking  this  position,  the 
bill  charges,  that  the  mortgagor  was  committing  waste,  and 
that  he  was  insolvent ;  and  the  bill  prayed  and  obtained  the 
appointment  of  a  receiver,  and  prayed  for  the  foreclosure  of 
the  mortgage,  and  for  general  relief. 

We  think  the  language  of  this  mortgage  forces  us  to  hold, 
that  the  mortgagor  was  in  default  whenever  he  permitted 
either  of  the  installments  to  remain  unpaid,  after  its  ma- 
turity. His  promise  was  to  pay  in  installments,  and  he  agreed, 
if  he  failed  "  to  pay  the  said  described  promissory  notes  as 
they  fall  due,  with  the  interest  thereon,"  then  the  said  Pres- 
ley was  authorized  to  take  possession,  advertise,  and  sell. 
Whenever  he  failed  to  pay  one  of  these  notes,  at  its  maturity, 
he  committed  a  breach  of  the  contract,  and  put  it  out  of  his 
power  "  to  pay  the  said  described  promissory  notes  as  they 
fall  due."  The  rule  would  have  been  different,  if  the  power 
to  take  possession  and  sell  had  been  made  to  depend -on  his 
failure  to  pay  all  of  the  notes.  But  the  failure  to  pay  one  of 
the  notes  does  not  make  the  others  due.  The  present  mort*- 
gage  contains  no  power  to  sell  from  time  to  time,  as  the  in^- 
stallments  mature,  or  to  make  more  than  one  sale.  Nor  does 
it  appear  whether  the  lands  are  susceptible  of  division,  so  as 
to  sell  them  in  different  lots,  without  impairment  of  the  mar- 
ketable quality  of  the  premises.  In  such  cases,  it  becomes 
our  duty  to  inquire,  whether,  under  a  mortgage  like  the  pres- 
ent one,  the  mortgagor  can  sell  the  whole  premises  ;  and  if 
so,  how  shall  the  sale  be  conducted. 

The  case  of  Cox  v.  Wheeler,  7  Paige,  248,  arose  on  a  mort- 
gage to  secure  a  debt  payable  in  installments,  with  power  of 
sale  on  default,  but  without  any  stipulation  that,  on  default 
as  to  one  installment,  all  should  become  due,  and  without  au* 
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tliority  to  sell  oftener  than  once,  as  the  several  installments 
might  mature.  The  first  installment  became  due,  and  the 
mortgagee  advertisd  the  entire  premises,  and  sold,  subject  to 
the  later  installments  afterwards  to  fall  due.  The  premises 
yielded  a  sum  greater  than  the  amount  then  due.  The  mort- 
gagor brought  suit  for  this  surplus,  and  the  mortgagee  de- 
fended, and  sought  to  retain  the  money  to  meet  installments 
to  mature  subsequently.  It  was  ruled  that,  selling  as  he  did 
the  entire  property,  subject  to  the  non-matured  installments, 
the  result  was  to  leave  such  installments  a  charge  on  the 
lands,  by  virtue  of  the  terms  of  sale  ;  but  the  mortgage  was 
cancelled  and  destroyed,  and  the  mortgagor  entitled  to  the 
surplus  proceeds  of  sale.  In  delivering  his  opinion,  Denio, 
V.  C,  said  :  "  Upon  the  non-payment  of  an  installment  due 
upon  a  mortgage  containing  a  power  of  sale,  the  mortgage 
strictly  becomes  forfeited,  and  the  mortgagee  may  foreclose 
the  defendant's,  equity,  and  subject  the  premises  to  a  sale  in 
this  court,  or  may  procure  a  sale  by  advertisement  under  the 
statute.  If  he  pursues  the  latter  course,  the  premises  are 
sold  to  satisfy  the  money  which  is  secured  by  the  mortgage  ; 
and  if  there  is  any  surplus  beyond  the  installments  which 
have  become  payable,  the  mortgagee  retains  '  it  to  pay  the 
remainder  of  the  mortgage  debt ;  and  it  is  only  the  surplus, 
after  the  whole  debt  is  paid,  which  is  to  be  rendered  to  the 
mortgagor,  or  his  representatives.  *  *  Any  default  in  the 
condition  of  a  mortgage  is  sufficient  to  authorize  this  pro- 
ceeding, where  the  power  of  sale,  as  in  this  case,  declares  that 
the  sale  may  take  place  for  any  default.  *  *  *  The 
whole  premises  must  necessarily  be  sold,  and  the  whole  debt, 
whether  then  payable,  or  thereafter  to  become  payable,  must 
be  paid  to  the  holder  of  the  mortgage.  *  *  The  effect  of 
foreclosing  a  mortgage,  before  the  whole  debt  has  become 
due,  must  frequently  be  to  subject  the  debtor  to  have  the 
property  applied  to  the  payment  of  a  debt  which  is  not 
wholly  due ;  and  this  is  equally  so  where  the  foreclosure 
takes  place  in  this  court,  except  that,  in  the  latter  case,  there 
may  be  a  sale  in  parcels,  where  it  can  be  done  without  injury 
to  the  interest  of  the  parties,  f  *  By  the  auction  sale  of 
these  premises  which  was  actually  proposed  by  the  adver- 
tisement, the  bidders  were  to  declare  what  sum  they  would 
pay  down  for  the  mortgaged  premises,  and  to  take  them 
charged  with  the  remaining  installments  and  interest,  to  be 
paid  by  the  purchaser  at  the  period  fixed  for  their  payment 
in  the  mortgage ;  and  this  must  be  presumed  to  have  been 
understood  by  the  bidders.  By  bidding  $800,  the  complain- 
ant declared  his  assent  to  take  the  premises  for  an  aggregate 
amount  equal  to  the  installment  added  to  the  $800." 
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This  case  went  before  the  chancellor,  Walworth,  who, 
among  other  things  said :  "  The  mortgagee  had  the  right  to 
sell  the  premises,  discharged  of  the  lien  of  the  future  install- 
ment, and  to  retain  the  amount  of  such  installment  out  of  the 
purchase-money,  if  there  was  any  surplus  beyond  the  amount 
which  had  then  become  due,  and  tne  costs  of  the  statute- 
foreclosure."  But,  sold  as  these  premises  were,  subject  to 
the  future  installment,  he  agreed  with  the  vice-chancellor, 
that  the  surplus  could  not  be  withheld  to  meet  such  future 
installment.  Several  other  decisions  assert  the  same  doc- 
trine, as  to  the  right  to  sell  the  entire  premises  in  payment 
of  all  installments,  whether  due  or  not  due,  under  a  mortgage 
containing  a  power  of  sale  like  the  present,  (Holden  v.  Gil- 
bert, 7  Paige,  208  ;  Jencks  v.  Alexander,  11  Paige,  619 ;  Barber 
v.  Gary,  11  Barbour,  549 ;  Bunce  v.  Beed,  16  Barb.  347) ;  and 
the  elementary  books  assert  the  same  doctrine. — 1  Hill,  on 
Mort.  129,  130 ;  Thomas  on  Mort.  412. 

If  it  be  contended  that  the  foreclosure  in  the  case  of  Cox 
v.  Wheeler,  supra,  was  under  a  statute  of  New  York,  the  an- 
swer is,  that  the  statute  made  no  provision,  and  exerted  no 
influence  in  the  decision  of  the  question  we  have  been  dis- 
cussing. The  right  to  sell  the  whole  mortgaged  property, 
and  to  retain  for  after-maturing  installments,  was  put  on  gen- 
eral principles,  uninfluenced  by  the  statute. — See  3  Rev.  Stat. 
5th  ed.,  859  to  862. 

It  follows  from  what  we  have  said  above,  that  when  de- 
fault was  made  in  the  non-payment  of  one  of  the  installments, 
the  mortgagee  had  power  to  sell  the  entire  premises;  and  if 
any  surplus  of  proceeds  was  left,  after  satisfying  the  install- 
ments then  due,  the  mortgagee  had  the  right  to  retain,  of 
such  surplus,  a  sum  sufficient  to  meet  and  liquidate  the  after- 
maturing  installments. 

Having  foreclosed  his  mortgage,  by  sale,  in  1874,  Presley's 
bill,  as  a  bill  to  foreclose,  is  without  equity. —  Williams  v. 
Hatch,  38  Ala.  338.  So  far  as  the  averments  of  the  present 
bill  disclose,  and  so  far  as  the  proof  shows  the  facts,  Pres- 
ley, when  he  filed  his  bill,  had  a  legal  title  to  the  lands,  and 
he  could  have  maintained  an  action  at  law  for  their  recovery. 
If  he  had  brought  such  action,  on  his  averment  that  McLean 
was  and  is  insolvent,  we  will  not  say  he  could  not,  in  some 
cases,  have  had  a  receiver  appointed,  on  a  bill  properly 
framed,  in  aid  of  such  ejectment  suit. — See  High  on  Re- 
ceivers, §§  11,  12  et  seq. ;  but  see  also  §  555.  We  need  not, 
and  do  not  decide  this  question  in  this  case.  The  bill  alleges, 
that  Jones  pui  chased  at  the  sale  for  Presley,  the  mortgagee 
and  seller,  and  that,  pursuant  to  such  previous  understand- 
ing, he  re-conveyed  to  Presley.     If  this  be  so,  McLean,  on 
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timely  application,  has  the  right  to  have  the  sale  set  aside, 
and  a  re-sale  made.  All  such  sales  are  regarded  with  sus- 
picion.— Hitchcock  v.  U.  S.  Bank,  7  Ala.  386 ;  Littell  v.  Zuntz, 
2  Ala.  256 ;  Cunningham  v.  Bogers,  14  Ala.  147 ;  Galloway  v. 
Gilmer,  30  Ala.  354.  A  purchaser,  thus  circumstanced,  may 
come  into  equity,  to  have  the  uncertainty  of  his  title  re- 
solved, by  a  confirmation  of  the  sale,  if  agreeable  to  the 
mortgagor,  or  by  a  re-sale,  if  so  ordered  by  the  chancellor. 
This  is  the  only  phase  of  the  present  bill  which  contains  any 
equity ;  and,  in  such  suit,  there  is  no  authority  to  appoint  a 
receiver. 

The  complainant,  not  being  in  possession,  the  suit  can  not 
be  maintained  as  a  mere  bill  to  remove  a  cloud  from  the 
title. 

The  decree  of  the  chancellor,  in  the  appointment  of  the 
receiver,  and  in  the  foreclosure  of  the  mortgage,  is  reversed, 
and  the  cause  remanded. 


Huddleston  et  al.  v.  Askey. 

Action  on  Account  Stated,  and  for  Goods  Sold  and  Delivered. 

1.  Re-enactment  of  statute  judicially  construed. — The  substantial  re-enactment, 
in  the  Code,  of  a  former  statute  which  had  been  judicially  construed  by  this 
court,  is  a  legislative  adoption  of  that  judicial  construction. 

2.  W  hat  debts  may  be  set  off. — Under  the  present  statute  of  set-off  (Rev. 
Code,  §  2642),  as  under  the  former  (Clay's  Digest,  338,  §  141),  a  debt  due  from 
the  plaintiff  to  one  of  several  defendants,  sued  jointly  on  an  account,  may  be 
pleaded  as  a  set-off. 

Appeal  from  the  Circuit  Court  of  Macon. 

Tried  before  the  Hon.  L.  B.  Strange. 

This  action  was  brought  by  Henry  J.  Askey,  against  John 
W.  Huddleston  and  Charles  Boyd,  and  was  commenced  on 
the  26th  August,  1868.  The  complaint  contained  a  count  on 
an  account  stated,  and  another  for  the  price  of  goods  sold 
and  delivered.  The  defendants  pleaded,  "  in  short  by  con- 
sent," the  general  issue  and  set-off;  and  issue  was  joined  on 
these  pleas.  On  the  trial,  as  the  bill  of  exceptions  states, 
the  defendants  offered  in  evidence,  under  the  plea  of  set-off, 
two  promissory  notes,  executed  by  the  plaintiff,  and  payable 
to  W.  B.  Marshall  and  J.  T.  Burt  respectively,  from  whom 
they  were  bought  by  said  John  W.  Huddleston  before  the 
commencement  of  this  suit,  and  were  his  individual  property. 
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The  court  held  that  these  notes  were  not  available  as  a  set- 
off, and  excluded  them  from  the  jury ;  to  which  ruling  the 
defendants  excepted,  and  they  here  assign  it  as  error. 

E.  F.  Ligon,  for  appellant,  cited  Carson  &•  Moore  v.  Barnes, 
1  Ala.  93  ;  Clark  v.  McElroy,  1  Stew.  147  ;  Winston  v.  Melcalf, 
6  Ala.  756;  Jones  v.  Jones,  12  Ala.  245;  Mitchell  v.  Buried 
Ala.  926. 

W.  C.  McIvek,  contra. — The  present  statute  of  set-off  is 
materially  different  from  the  former,  which  was  construed  in 
the  several  cases  cited  for  appellant.  Sections  2642-3  (Rev. 
Code),  relating  to  the  same  subject,  must  be  construed  to- 
gether, as  one  statute  ;  and  thus  construed,  the  notes  offered 
did  not  meet  the  requirements  of  either  part  of  the  statute. 
To  be  available  as  a  set-off,  the  debts  must  be  "  mutual,"  and 
"  subsisting  between  the  parties  at  the  time  of  suit  brought ;" 
and  judgment  must  be  rendered  against  the  plaintiff,  in  favor 
of  the  defendant,  for  the  excess  of  the  set-off  above  the 
plaintiff's  claim.  To  be  mutual,  the  demands  must  be  be- 
tween all  the  parties  to  the  action. — Waterman  on  Set-off,  26; 
1  McCord,  7;  3  Wendell,  400;  8  Conn.  325  ;  Smith  v.  Taylor, 
9  Ala.  633 ;  Evans  v.  Sims,  37  Ala.  710.  Nor  can  the  claim 
of  set-off  be  aided  by  the  statute  (Rev.  Code,  §  2539),  which 
makes  judgments,  bonds,  covenants,  and  contracts  in  writing, 
joint  and  several ;  for  the  action  is  on  an  account,  and  ac- 
counts are  not  included  in  the  statute.  Besides,  the  latter 
provision  of  the  statute  is  mandatory,  and  declares  that 
"judgment  must  be  rendered  against  the  plaintiff  for  costs, 
and  in  favor  of  the  defendant  for  the  excess."  How  can 
judgment  for  the  excess  be  rendered  in  such  a  case  as  this  ? 

BRICKELL,  C.  J. — The  present  statute  of  set-off  mate- 
rially varies  from  the  former  (as  found  in  Clay's  Dig.  338, 
§  141),  in  the  enlargement  of  the  demands,  the  subject  of  set- 
off, more  than  in  any  other  respect.  The  legal  title,  prior  to 
the  Code,  was  as  necessary  to  support  a  plea  of  set-off,  as  it 
was  to  support  an  action  at  law.  Now,  the  party  interested, 
having  the  exclusive  equitable  right  to  a  contract  for  the 
payment  of  money,  may  sue  thereon,  or  may  plead  it  as  a  set- 
off; and  unliquidated  demands,  not  sounding  in  damages 
only,  which,  when  the  facts  are  shown,  the  law  measures  ac- 
curately by  a  pecuniary  standard,  are  the  subject  of  a  set-off. 
Holley  v.  Younge,  27  Ala.  603  ;  R.  C.  §  2642.  With  these  ex- 
ceptions, the  present  statute  is  not  variant  from  the  former. 
In  the  adoption  of  the  present  statute,  the  legislature  is  pre- 
sumed to  have  known  the  construction  the  former  statute  had 
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received,  and,  so  far  as  it  was  substantially  re-enacted,  to 
have  adopted  that  construction. — Duramus  v.  Harrison,  26 
Ala.  326. 

In  Pitcher  <:£•  Rermen  v.  Patrick's  Adntr,  Minor,  321,  it  was 
held,  that  defendants,  jointly  sued,  were  entitled  to  set  off  a 
debt  due  from  the  plaintiff  to  one  of  them  separately. 
The  decision  was  followed,  and  re-affirmed,  in  Carson  & 
Moore  v.  Barnes,  1  Ala.  93 ;  Winston  v.  Metcalf,  6  Ala.  756 ; 
Mitchell  v.  Burt,  9  Ala.  226 ;  Sledge  v.  Sivift,  Murphy  dt  Co., 
at  June  term,  1875 ;  Jones  v.  Jones,  12  Ala.  244.  We  are  not 
aware  that  its  correctness  has  ever  been  questioned.  In  sev- 
eral of  these  cases,  the  test  of  the  sufficiency  of  a  set-off,  now 
so  earnestly  insisted  on  by  counsel  for  appellee,  was  consid- 
ered. That  test  is,  the  right  of  a  defendant  to  a  judgment 
for  the  excess  of  the  set-off,  over  the  plaintiff's  demand.  In 
Pitcher  &  Remsen  v.  Patrick's  Adm'r,  supra,  it  was  said : 
"  But  it  has  been  urged,  that  our  statutes  as  to  set-off  require 
the  jury,  if  they  find  that  the  plaintiff's  debt  is  by  the  set-off 
overpaid,  to  certify  how  much  the  plaintiff  is  indebted,  over 
and  above  the  sum  by  him  demanded,  which  sum,  so  certi- 
fied, shall  become  a  debt  of  record,  etc.;  and  as  the  excess,  if 
found,  could  not  be  here  certified,  as  a  debt  due  to  both  de- 
fendants, testimony  should  not  go  to  the  jury,  upon  which 
they  could  not  find  and  certify  as  required  by  the  statute. 
The  defendant,  in  an  action  by  the  assignee  of  a  note,  etc.,  is 
to  have  the  benefit  of  all  discounts  and  set-off,  possessed  or 
had  previous  to  notice  of  the  assignment.  In  such  action,  a 
debt  due  from  the  original  payee  of  the  note  could  unques- 
tionably be  pleaded  and  proved ;  yet  an  excess  in  favor  of 
defendant  could  not,  by  the  finding  of  the  jury,  be  made  a 
debt  of  record,  either  against  the  plaintiff,  or  against  the 
payee,  who  was  not  a  party  to  the  action.  The  provision  as 
to  certifying  the  excess  due  to  defendant  was  for  his  benefit ; 
it  does  not  exclude  him  from  the  benefit  of  the  set-off,  though 
he  may  not  be  able  to  have  the  balance  certified."  In  Jones 
v.  Jones,  supra,  it  was  said  :  "  Whether,  where  one  of  several 
defendants  sets  off  a  demand  due  to  him  alone,  he  can  have 
judgment  against  the  plaintiff  for  any  balance  in  his  favor,  is 
no  test  of  the  admissibility  of  the  set-off." 

A  judgment  for  an  excess  of  a  set-off  is  not  involved  in  the 
inquiry,  whether  the  demand  proposed  is  the  proper  subject 
of  set-off.  Statutes  of  set-off  do  not  necessarily  embrace 
provisions  authorizing  a  recovery  of  the  excess  of  the  set-off. 
When  such  provisions  are  introduced,  the  purpose  is  not  to 
define  the  character  of  the  demand  which  may  be  set  off,  or 
to  narrow  the  rights  of  the  defendant.  They  are  introduced 
in  furtherance  of  the  object  of  allowing  a  set-off  at  law, — the 
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prevention  of  a  multiplicity  of  suits,  and  the  final  adjudica- 
tion of  the  right  in  one,  instead  of  two  suits.  It  would  be  a 
strange  construction  of  a  provision,  made  for  this  purpose, 
that  would  operate  so  as  to  deprive  a  defendant  entirely  of 
the  right  of  set-off,  and  compel  two  suits,  or,  it  may  be,  a 
suit  at  law,  and  another  in  equity. 

The  appellant  Huddleston  had  a  valid,  subsisting  demand 
against  the  plaintiff,  the  appellee,  on  which  he  could  have 
maintained  an  action  at  law  when  this  suit  was  commenced. 
If  he  had  been  sued  separately,  instead  of  jointly  with  his 
co-apellant,  Boyd,  as  he  could  have  been  under  our  statute, 
the  demand  due  him  from  the  plaintiff  would  have  been,  with- 
out doubt,  a  set-off.  The  plaintiff,  by  his  election  to  sue 
them  jointly,  cannot  deprive  the  defendant  of  the  right. 

The  error  of  the  Circuit  Court  is  apparent  from  what  has 
been  said ;  and  its  judgment  is  reversed,  and  the  cause  re- 
manded. 


Martin  v.  Mohr. 

l&ill  in  Equity  to  establish    Equitable  Set-off,  and  enjoin  Sale 
under  Mortgage. 

1.  Amendment  of  hill;  when  allowable. — When  a  motion  is  made,  in  term 
time,  to  dismiss  a  bill  for  want  of  equity,  and  at  the  same  time  the  complain- 
ant asks  leave  to  amend  his  bill,  the  amendment  should  be  allowed  (ftev. 
Code,  §  3356),  if  thereby  the  defects  of  the  bill  are  supplied. 

2.  Equitable  set-off  aijainst  mortgage  debt.  —A  mortgagor  of  personal  property, 
after  default  in  the  payment  of  the  secured  debt,  but  before  any  action  has 
been  taken  on  account  of  such  default,  may  lawfully  procure,  by  purchase  and 
assignment  from  a  third  person,  a  debt  due  from  the  the  mortgagee,  who  is  in- 
solvent ;  and  if  the  mortgagee  refuses  to  allow  the  ussigned  debt  as  a  set-off, 
the  mortgagor  may  come  into  equity  to  establish  the  set-off,  and  enjoin  a  sale 
under  the  mortgage. 

Appeal  from  the  Chancery  Court  of  Montgomery. 

Heard  before  the  Hon.  H.  Austill. 

The  bill  in  this  case  was  filed  on  the  1st  November,  1875, 
by  James  Martin,  against  Michael  Mohr;  and  sought  to 
enjoin  a  sale  of  certain  personal  property  under  a  power  con- 
tained in  a  mortgage,  and  to  establish  an  equitable  set-off 
against  the  mortgage  debt,  under  the  facts  stated  in  the 
opinion  of  the  court.  The  chancellor  refused  to  allow  an 
amendment  of  the  bill,  which  was  proposed  at  the  hearing, 
and  dismissed  the  bill  for  want  of  equity ;  and  his  decree  is 
now  assigned  as  error. 
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Elmore  &  Gunter,  with  Macdonald  &  Graham,  for  appel- 
lant.— The  chancellor  had  no  discretion  in  the  allowance  of 
the  proposed  amendment,  provided  it  supplied  material  de- 
fects of  the  bill. — Eev.  Code,  §  3356  ;  King  v.  Avery,  37  Ala. 
173;  Johnson  v.  Culbreath,  19  Ala.  348;  Walker  v.  Smith,  28 
Ala.  569.  With  the  proposed  amendment,  if  riot  indeed 
without  it,  the  bill  presents  a  clear  case  of  an  equitable  set- 
off.— Railroad,  Company  v.  Rhodes,  8  Ala.  206 ;  Carroll  v. 
Malone,  28  Ala.  521 ;  White  v.  Wiggins,  32  Ala.  424 ;  Gold- 
smith v.  Stetson  &  Co.,  39  Ala.  183 ;  Donelson  v.  Posey,  13 
Ala.  752. 

Sayre  &  Graves,  contra. — After  default  in  the  payment  of 
the  mortgage  debt,  the  mortgagor  had  no  right  except  that  of 
redemption ;  and  the  bill  does  not  ask  to  redeem.  The  sub- 
stance of  the  bill  is,  that  the  tender  of  the  account  alleged 
to  be  due  to  Hale  amounts  to  a  satisfaction  of  the  mortgage. 
There  is  no  prayer  for  an  account,  and  no  offer  to  abide  by 
and  perform  the  decree  of  the  court.  The  complainant  does 
not  deny  his  indebtedness  to  Mohr,  but,  for  the  benefit  of 
Hale,  seeks  to  prevent  Mohr  from  recovering  property  which 
he  may  claim  as  exempt.  The  complainant  has  voluntarily 
placed  himself  in  the  position  he  now  occupies,  and  cannot 
charge  the  consequences  of  it  on  Mohr. 

MANNING,  J. — Appellant,  in  his  bill  as  complainant  below, 
shows  that,  in  April,  1875,  he  executed  a  mortgage  of  certain 
live  stock,  and  of  crops  to  be  made  that  year,  to  secure  re- 
payment on  the  1st  of  October  afterwards,  to  appellee,  of 
money  borrowed  of  him  ;  and  the  instrument  confers  on  the 
mortgagee  a  power  to  sell  the  mortgaged  property  to  dis- 
charge the  debt,  if  it  be  not  paid  at  maturity.  On  the  26th 
of  October,  the  debt  being  past  due  and  unpaid,  appellant 
purchased  of  one  J.  W.  Hale,  and  obtained  by  assignment 
from  him,  a  claim  he  had  against  appellee  for  goods  the  latter 
had  purchased  of  Hale.  On  the  same  day,  appellant  (the 
mortgagor)  offered  to  set  off  this  account  against,  and  pay 
with  it  the  mortgage  debt,  and  insisted  that  appellee  should 
consent  to  do  so,  and  acknowledge  satisfaction  of,  or  cancel 
the  mortgage.  This,  appellee  refused  to  do,  but,  instead, 
took  possession  afterwards  of  the  mortgaged  property,  and 
was  proceeding  to  have  it  sold,  under  the  power  in  the  mort- 
gage, when  appellant  filed  his  bill  against  appellee,  with 
allegations  of  the  facts  above  stated,  an  offer  to  set  off  and 
discharge  the  mortgage  debt  as  above,  and  prayers  for  an  in- 
junction and  general  relief. 

A  preliminary  injunction  having  been  issued,  under  an 
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order  of  the  judge  of  the  City  Court,  motions  were  made  to 
the  court,  in  term  time,  on  behalf  of  appellee,  to  dismiss  the 
bill  for  want  of  equity ;  and  on  behalf  of  appellant,  to  amend 
the  bill,  by  an  averment  of  the  insolvency  of  appellee,  and 
by  a  more  specific  allegation  of  his  indebtedness  to  Hale,  and 
of  the  transfer  of  it  to  appellant,  verified  by  affidavit  of  Hale. 
The  amendment  respecting  the  insolvency  of  Mohr  (the  ap- 
pellee) avers,  that  he  was  insolvent  at  the  time  the  account 
was  assigned,  and  still  is,  and  that  the  amount  of  it  cannot 
be  made  out  of  him  by  action  at  law.  These  motions  being 
submitted  together  to  the  chancellor,  in  term  time,  he  simply 
dismissed  the  bill  for  want  of  equity  ;  and  his  decree  is  now 
assigned  as  error. 

In  the  thoroughly  considered  case  of  Tuscumbia,  Courtland 
and  Decatur  Railroad  Company  v.  Rhodes  (8  Ala.  206-220),  it 
was  held,  that  the  principles  deducible  from  the  English 
chancery  cases,  upon  the  subject  of  set-off,  may  be  thus 
stated  :  "  Although  courts  of  equity,  at  first,  assumed  juris- 
diction on  the  natural  equity,  that  one  demand  should  com- 
pensate another,  and  that  it  was  iniquitous  to  attempt  at  law 
to  enforce  more  than  the  balance  ;  yet  now  they  only  exer- 
cise it — 1st,  when  a  legal  demand  is  interposed  to  an  equita- 
ble suit ;  2d,  when  an  equitable  demand  cannot  be  enforced 
at  law,  and  the  other  party  is  suing  there  ;  3d,  or,  where  the 
demands  are  both  purely  legal,  and  the  party  seeking  the 
benefit  of  the  set-off  can  show  some  equitable  ground  for 
being  protected."  And  it  is  held  in  the  same  case,  and  sev- 
eral others,  that  the  insolvency  of  the  debtor-creditor,  who 
is  proceeding  to  collect  the  sum  due  to  him,  is  "  a  distinct 
equitable  ground,  entitling  the  party  to  relief,  even  in  cases 
where  both  demands  are  purely  legal.  See,  also,  White  v. 
Wiggins,  32  Ala.  424 ;  Marshall  v.  Cooper,  43  Md.  46. 

The  motion  to  amend  the  bill,  being  made  in  term  time, 
and  submitted  at  the  same  time  that  the  motion  to  dismiss 
for  want  of  equity  was  submitted,  ought  to  have  been  allowed 
by  the  chancellor,  if  the  bill  would  have  been  made  good  by 
the  amendment  proposed.  Was  there  any  reason  why  the 
bill  would  not  thus  have  been  made  sufficient?  If  there  was, 
it  must  have  arisen  out  of  one  of  two  facts  or  circumstances 
appearing  from  the  allegations  it  would  contain :  one,  that  the 
defendant  (Mohr)  was  insolvent  when  the  plaintiff  took  the 
assignment  of  the  claim  against  him ;  and  the  other,  that  it 
was  purchased  after  the  maturity  of  the  mortgage  debt. 
Why  should  the  latter  circumstance  have  any  such  effect  ? 
No  suit  had  been  brought  upon  the  mortgage  debt ;  and  no 
action  had  been  taken,  or  seizure  of  the  property  made,  to 
execute  the  power  to  sell.    What  was  there  to  hinder  plaintiff 
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from  making  the  purchase,  or  to  make  it  unlawful  or  unjust 
to  any  body  ?  The  consideration  of  the  assignment  is  im- 
material.— Mc Govern  v.  Budlong,  79  Penn.  St.  472-3.  In 
respect  to  Mohr's  insolvency,  does  that  circumstance  make 
it  illegal,  or  inequitable,  to  purchase  from  a  third  person  a 
debt  he  owed  to  such  person  ?  Can  it  be  assumed,  that 
Mohr  himself  would  be  unwilling  that  this  should  be  done? 
His  debt  was  contracted  for  goods  sold  to  him,  and  ought  to 
be  paid ;  and  by  the  transfer  of  it  to  one  who  owes  him,  he  is 
enabled  to  pay  it  without  money,  by  setting  off  one  debt 
against  the  other.  What  is  there  to  commend  it  to  a  court 
of  equity,  in  the  complaint  of  the  insolvent  debtor  over  such 
a  transaction?  What  is  there  in  the  transaction,  that  the 
law  condemns? 

The  money  this  complainant  owes  to  Mohr  is  not  due  for 
wages  or  hire  ;  and  it  is  only  "  the  wages  or  hire  of  the  head 
of  a  family  in  this  State,  not  having  property  liable  to  levy 
and  sale  under  execution,"  which  the  law  declares  "  cannot 
be  defeated  or  abated  by  any  set-off  of  a  money  demand  ac- 
quired by  the  person  contracting  to  pay  such  wages,  by  assign- 
ment or  transfer." — R.  C.  §  2642.  This  extract  is  taken  from 
the  section  of  the  Code  which  enacts :  "  Mutual  debts, 
liquidated  or  unliquidated  demands  not  sounding  in  damages 
merely,  subsisting  between  parties  at  the  time  of  suit  brought, 
may  be  set  off  one  against  the  other  by  the  defendant,  or  his 
personal  representative,  whether  the  legal  title  be  in  the  de- 
fendant or  not."  And  the  succeeding  part  of  the  section,  set 
forth  in  the  extract  above,  by  express  words,  implies  that  the 
demands  to  be  so  set  off  may  be  "  acquired  *  *  *  by  assign- 
ment or  transfer,"  from  others.  If  there  be  any  reason  why 
the  set-off  insisted  on  should  not  be  allowed,  it  is  not  dis- 
closed in  the  present  state  of  the  pleadings. 

The  necessity  of  applying  to  a  court  of  equity  in  this  case 
arose  from  the  fact  that  it  is  only  by  injunction  that  the  de- 
fendant can  be  restrained  from  executing  the  power  of  sale 
contained  in  the  mortgage,  and  from  thereby  obtaining  pay- 
ment of  a  debt  from  the  complainant,  to  whom  he  is  at  the 
same  time  indebted  in  a  larger  amount,  which,  on  account  of 
his  insolvency,  complainant  will  not  be  able  to  collect. 

The  decree  of  the  chancellor,  dismissing  the  bill  for  want 
of  equity,  must  be  reversed,  and  the  cause  remanded,  that 
complainant  may  be  allowed  to  amend  his  bill  of  complaint, 
and  regular  proceedings  be  thereupon  had  in  the  Chancery 
Court. 
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Staggers  v.  Washington. 

Statutory  Attachment  by  Landlord,  for  Rent  and  Advances  on 

Crop. 

1.  Affidavit  for  attachment;  what  defects-  are  not  amendaUe. — When  a  statutory 
attachment  is  sued  out  by  a  landlord  against  the  crop  of  his  tenant  (Kev.  Code, 
§§  2961-2;  Sess.  Acts  1870-71,  p.  ID),  the  affidavit  must  state  that  the  relation 
of  landlord  and  tenant  exists  between  the  parties,  aud  that  the  indebtedness  is 
for  rent,  or  advauces,  or  both;  and  the  waut  of  these  averments  is  a  fatal  de- 
fect, which  can  not  be  remedied  by  amendment,  in  cases  commenced  in  the 
Circuit  Court. 

2.  Attachment  cases  before  justice  of  the  peace ;  what  objections  are  not  avail- 
able on  appeal. — Wheu  an  attachment  case  is  commenced  before  a  justice  of  the 
peace,  and  taken  by  appeal  to  the  Circuit  Court,  no  objection  can  be  there 
raised  to  the  regularity  of  the  proceedings  which  was  not  taken  before  the 
justice  (Kev.  Code,  §  3296),  although  it  might  be  fatal  to  the  proceedings  if 
originally  commenced  in  that  court. 

Appeal  from  the  Circuit  Court  of  Lowndes. 

Tried  before  the  Hon.  James  Q.  Smith. 

This  action  was  brought  by  Martha  E.  Staggers,  against 
Asa  Washington,  and  was  commenced  by  attachment,  sued 
out  before  a  justice  of  the  peace,  on  the  30th  October,  1876. 
The  affidavit  for  the  attachment  was  in  these  words;  "Be- 
fore me,  James  G.  Kelly,  personally  appeared  Martha  E. 
Staggers,  who,  being  duly  sworn,  deposeth  and  saith,  that 
Asa  Washington  is  indebted  to  the  [said]  M.  E.  Staggers  in 
the  sum  of  forty-two  and  15-100  dollars,  after  allowing  all 
just  set-offs  and  discounts,  said  indebtedness  being  for  rents 
this,  and  advances  made  this  year  by  the  said  Staggers  to  the 
said  Asa  Washington,  to  enable  him  to  make  and  gather  his 
crop ;  and  the  said  Washington  is  about  to,  or  has  disposed 
a  part  of  his  crop,  without  paying  the  said  landlord's  lien 
for  rents  and  advances  ;  and  that  this  attachment  is  not  sued 
out  for  the  purpose  of  vexing  or  harassing  said  defendant, 
or  other  improper  motive."  The  justice  issued  an  attach- 
ment against  the  defendant's  "  estate,"  which  was  levied  on 
one  bale  of  cotton ;  and  on  the  trial,  he  rendered  a  judgment 
for  the  plaintiff.  The  defendant  then  took  an  appeal  to  a 
jury  ;  and  the  jury  having  returned  a  verdict  against  him,  he 
took  the  case,  by  appeal,  to  the  Circuit  Court,  where  the 
plaintiff  filed  the  following  complaint :  "  The  plaintiff  claims 
of  the  defendant  the  sum  of  forty-two  dollars  and  15-100, 
due  on  the  1st  day  of  October,  1876,  for  rent  of  land  for  the 
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year  1876,  and  advances  made  by  plaintiff  to  defendant  dur- 
ing the  year  1876,  in  money,  provisions,  and  other  supplies, 
to  enable  the  defendant  to  make  a  crop  on  land  rented  by 
plaintiff  to  defendant  for  and  during  the  year  1876  "  When 
the  case  was  called  for  trial,  as  the  bill  of  exceptions  statos, 
"  the  defendant  moved  to  quash  the  proceedings,  on  the 
ground  that  the  affidavit  on  which  the  attachment  issued, 
and  the  writ  of  attachment,  were  defective  and  insufficient ; 
and  thereupon  the  plaintiff  announced  herself  ready  and 
willing  to  amend  said  affidavit  and  attachment,  and  moved 
the  court  for  leave  to  amend  the  same.  The  court  denied 
the  motion  to  amend,  and  granted  the  defendant's  motion  to 
quash  the  attachment ;  to  which  rulings  and  decisions  the 
plaintiff  excepted."  These  rulings  of  the  court  are  now  as- 
signed as  error. 

Clements  &  Enochs,  and  Claxton  &  Gkiffin,  for  appellant. 

Williamson  &  Cook,  contra. 

STONE,  J. — The  present  suit  was  commenced  by  attach- 
ment, under  the  act  approved  March  8,  1871,  "  to  amend 
section  2961  of  the  Revised  Code." — Pamph.  Acts,  19.  That 
statute  enacts,  that  "  a  landlord  has  a  lien  on  the  crop  grown 
on  rented  lands,  superior  to  all  other  liens,  for  rent  on,  and 
advances  made  to  assist  or  aid  in  the  cultivation  of  said  land 
for  the  current  year,  and  is  entitled  to  process  of  attachment 
for  the  recovery  of  the  same,  *  *  *  first,  when  the 
tenant  is  about  to  remove  the  crop  from  the  premises,  with- 
out paying  the  rent  and  advances ;  second,  when  he  has  re- 
moved it,  or  any  portion  thereof,  without  the  consent  of  the 
landlord." 

The  questions  raised  by  the  present  record  are — -first, 
whether  the  affidavit  on  which  attachment  issued  is  amenda- 
ble under  the  statute ;  and,  second,  whether  the  present  at- 
tachment  can  be  amended,  so  as  to  make  it  good.  The  Cir- 
cuit Court  refused  to  allow  the  amendment  proposed.  Sec- 
tion 2990,  Rev.  Code,  declares  that  "  The  attachment  law 
must  be  liberally  construed,  to  advance  the  manifest  intent 
of  the  law ;  and  the  plaintiff,  before  or  during  the  trial,  must 
be  permitted  to  amend  any  defect  of  form,  in  the  affidavit, 
bond,  or  attachment;  and  no  attachment  must  be  dismissed 
for  any  defect  in,  or  want  of  a  bond,  if  the  plaintiff,  his 
agent,  or  attorney,  is  willing  to  give  a  sufficient  bond."  The 
following  are  cases  in  which  this  court  has  construed  the  at- 
tachment law  liberally,  "to  advance  the  manifest  intent  of 
the  law":     Bruner  v.  Kinsell,  42  Ala.  493;   Ware  v.  Todd,  1 
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Ala.  199  ;  Watts  v.  Womack,  44  Ala.  605  ;  Ha/ley  v.  Patterson, 
47  Ala.  271 ;  Hawkins  v.  Gill,  6  Ala.  620.  The"  case  of  Free 
v.  Hukill,  44  Ala.  197,  is  a  case  of  extreme  liberality  of  con- 
struction; perhaps,  too  liberal. 

The  language  of  the  statute  requires  much  greater  lati- 
tude and  liberality  in  allowing  amendments  of  bonds,  than 
of  affidavits  and  attachments.  Speaking  of  the  amendment 
of  affidavits,  this  court,  in  Sims,  Harrison  dt  Co.  v.  Jacob«on, 
51  Ala.  186,  announced  as  the  result  of  our  decisions,  that  in 
affidavits  for  attachments,  the  following  are  matters  of  sub- 
stance :  "  The  existence  of  a  debt,  its  amount,  and  that  it  is 
justly  owing  from  the  defendant  to  the  plaintiff;  that  some 
one  of  the  causes  for  which  an  attachment  may  issue  exists ; 
and  a  negation  of  a  purpose  to  vex  or  harass  the  defend- 
ant. All  else  than  these  is  mere  matter  of  form.  A  mis- 
statement of  the  amount,  or  character  of  the  debt,  or  a  mis- 
description of  the  plaintiff  or  defendant,  would  be,  within 
the  meaning  of  the  statute,  a  matter  of  form,  not  of  sub- 
stance." 

The  present  being  an  attachment  for  rent  and  advances, 
it  is  not  required  that  the  affidavit  shall  negative  a  purpose 
to  vex  or  harass  the  defendant ;  while  it  is  obvious  that,  in 
another  respect,  the  affidavit  must  set  forth  another  sub- 
stantive averment,  not  required  in  ordinary  attachments ; 
namely,  that  the  relation  of  landlord  and  tenant  exists,  and 
t;iat  the  debt  sued  for  is  for  "  rent  on,  and  advances  made  to 
assist  or  aid  in  the  cultivation  of  said  land  for  the  current 
year."  This  is  substance,  and  its  omission  from  the  affidavit 
is  a  fatal  defect.  Without  this,  there  is  no  ground  for  at- 
tachment for  rent,  &c,  under  the  statute. — Haivkins  v.  Gill, 
supra;   Tucker  v.  Adams,  52  Ala.  254. 

The  foregoing  are  rules  governing  attachments  for  rent,  in 
suits  originally  brought  in  the  Circuit  Courts,  or  courts  of 
similar  jurisdiction.  Under  them,  it  is  probable  the  motion 
for  leave  to  amend  ought  to  have  been  allowed. 

2.  But  this  was  an  appeal  case  from  a  justice's  judgment, 
where  a  different  rule  prevails.  The  Revised  Code  (§  3296) 
provides,  that  "  No  attachment  can  be  quashed  or  dismissed 
in  the  Circuit  Court,  for  any  defect  of  form  in  the  affidavit, 
attachment,  or  bond,  if  the  plaintiff  is  willing  and  able  to 
execute  a  sufficient  bond ;  and  no  objection  can  be  made  in 
the  appellate  court  to  the  regularity  of  the  proceedings, 
which  was  not  made  before  the  justice  of  the  peace."  It 
does  not  appear  that  any  objection  was  made  before  the  jus- 
tice of  the  peace  to  the  regularity  of  the  proceedings  in  this 
cause ;  and  hence  the  motion  to  quash  should  not  have  been 
entertained.     This  precise  question  was  considered  and  de- 
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cided  in  Pelham  &  Paul  v.  Lebar,  at  December  term,  1875. — 
See,  also,  Clough  v.  Johnson,  9  Ala.  425. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the 
cause  remanded. 


Siinpsoii  v.  McAllister. 

Bill  in  Equity  to  establish  Trust  in  Lands,  and  vacate  Sale  un- 
der Decree  enforcing  Vendors  Lien. 

1.  Vendor's  lien;  icho  may  assert. — In  the  absence  of  an  agreement  to  the 
contrary,  the  vendor  of  lands  retains  a  lien  on  them  for  the  payment  of  the 
purchase-money,  although  he  has  executed  an  absolute  conveyance,  reciting 
therein  that  the  purchase-money  has  been  paid  ;  which  lien,  if  not  waived  or 
abandoned,  prevails  against  all  the  world,  except  a  bona  fide  purchaser  for  val- 
uable consideration  without  notice,  and  passes  to  an  assignee  of  the  note  given 
for  the  purchase-money,  unless  the  assignment  is  without  recourse,  and  may 
be  asserted  by  him  in  his  own  name. 

2.  Same;  when  not  waived.— "When  the  agreed  price  is  shown  to  be  the  full 
value  of  the  laud,  a  waiver  or  abandonment  of  the  vendor's  lien  will  not  be 
inferred,  or  implied,  because  the  vendor  was  the  son-in-law  of  the  purchaser, 
and  the  contract  was  made  with  the  declared  purpose  and  intention,  on  the 
part  of  the  purchaser,  to  settle  the  land  on  another  maimed  daughter,  as  an 
advancement,  who  was  afterwards  placed  in  possession  by  him. 

Appeal  from  the  Chancery  Court  of  Lauderdale. 

Heard  before  the  Hon.  H.  C.  Speake. 

The  original  bill  in  this  case  was  filed  on  the  6th  Feb- 
ruary, 1872,  by  Mrs.  Elizabeth  R.  Simpson,  suing  by  her 
husband,  James  H.  Simpson,  as  her  next  friend,  against 
John  W.  McAllister,  surviving  partner  of  the  late  firm  of 
Simpson,  McAllister  &  Co.;  and  sought  to  establish  and  de- 
clare, in  the  complainant's  favor,  a  trust  in  a  certain  tract  of 
land,  of  which  she  was  in  possession,  and  to  vacate  and  set 
aside,  as  against  her,  a  decree  in  chancery  which  the  de- 
fendant had  obtained,  subjecting  the  lands  to  sale  in  satis- 
faction of  a  vendor's  lien  asserted  by  him.  The  facts  of  the 
case  were  thus  stated  in  the  opinion  of  the  court : 

Brickell,  C.  J. — "The  allegations  of  the  original  bill  are, 
that  John  Coffee  Simpson,  a  brother-in-law  of  the  complain- 
ant, purchased  a  tract  of  land,  for  the  purpose  of  securing 
to  her  and  her  family  a  home  and  the  means  of  support,  and 
placed  her  in  possession  thereof ;  and  that  she  and  her  fam- 
ily have  since  resided  thereon.  On  the  19th  October,  1859, 
her  father,  Henry  D.  Smith,  then  of  large  wealth,  was  de- 
sirous of  making  her  an  advancement,  and  proposed  to  her 
Vol.  lvi. 
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said  brother-in-law  to  join  him  in  settling  said  lands  on  her, 
for  her  sole  and  separate  use,  and  that  he  would  pay  him  for 
said  lands  seven  thousand  five  hundred  dollars,  as  an  ad- 
vancement to  complainant,  and  would  convey  the  same  to 
her.  Belying  on  this  promise,  the  said  brother-in-law  sold 
and  conveyed  the  lands  to  her  father,  and  without  it  would 
not  have  made  the  sale  and  conveyance.  At  the  time  of 
such  sale  and  conveyance,  her  said  brother-in-law  preferred 
a  deed  to  be  executed  by  her  father,  conveying  the  said  lands 
to  her;  which  deed  was  delivered  to  him,  and  which  he 
promised  to  execute  and  deliver  to  complainant,  but  failed 
and  neglected  so  to  do.  The  lands  were  worth  more  than 
the  sum  of  seven  thousand  five  hundred  dollars,  but  her  said 
brother-in-law  was  induced  to  sell  them  for  that  sum  to  her 
father,  because  of  his  promise  to  convey  them  to  the  com- 
plainant. Continuous  recognition  by  her  father  of  the  com- 
plainant's right  to  the  lands,  until  his  death  in  1869,  is  aver- 
red, though  he  never  made  any  conveyance  of  them  to  her. 

"The  appellee,  McAllister,  as  surviving  partner  of  the  firm 
of  Simpson,  McAllister  &  Co.,  claiming  to  be  the  assignee  of 
one  of  the  notes  made  by  said  Henry  D.  Smith,  payable  to 
said  John  Coffee  Simpson,  given  for  the  purchase-money  of 
said  lands,  filed  a  bill  against  said  Smith,  and  obtained  a  de- 
cree, declaring  said  note  a  lien  on  said  lands,  and  ordering  a 
sale  thereof  for  its  payment.  Under  said  decree,  the  lands 
were  sold.  Her  husband  was  about  intervening,  to  assert 
and  protect  her  rights,  but  was  induced  not  to  do  so,  by  the 
promise  of  said  McAllister  to  permit  him,  as  her  trustee,  to 
redeem  said  lands,  at  and  for  the  sum  of  two  thousand  dol- 
lars, and  of  this  sum  her  husband  had  made  a  partial  pay- 
ment. 

"It  is  averred,  that  the  note  assigned  to  McAllister  was 
not  made  by  her  father  in  consideration  of  the  purchase  of 
said  lands,  and  was  not  a  lien  thereon ;  that  it  was  given  to 
reimburse  said  Simpson  for  a  part  of  the  money  he  had  paid 
in  purchasing  said  lands.  It  is  also  averred,  that  at  first  it 
was  agreed  said  John  Coffee  should  convey  said  lands  direct- 
ly to  the  complainant,  and,  in  pursuance  of  such  agreement, 
he  made  a  deed  conveying  said  lands  to  her.  The  deed,  it 
is  averred,  was  delivered  to  her,  and  is  exhibited.  It  is  not 
attested,  nor  was  its  execution  ever  acknowledged.  The 
conveyance  to  her  father  was  subsequently  made,  that  he 
might  convey  to  her,  and  thereby  it  would  appear  that  said 
lands  were  an  advancement  to  her. 

"It  is  further  averred,  if  said  note  was  given  for  a  part  of 
the  purchase-money  of  said  lands,  that  the  remainder  of  the 
purchase-money  was  an  advancement  to  her,  by  her  father, 
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and,  to  that  extent,  attached  to  said  land  her  right  to  a  statu- 
tory separate  estate  therein  ;  that  the  note  of  her  father  was 
transferred  to  Simpson,  McAllister  &  Co.,  in  payment  of  a 
debt  due  them  from  said  John  Coffee,  and  they  had  full 
knowledge  said  lands  had  been  given  to  her  by  her  father 
and  brother-in-law. 

"The  prayer  of  the  bill  is,  that  it  be  declared  that  said 
lands  were  purchased  with  her  money,  or  that  her  estate  was 
invested  in  the  purcha-e  thereof — that  said  Smith  held  the 
title  thereto  in  trust  for  her ;  that  the  decree  declaring  Mc- 
Allister had  a  lien  thereon,  and  ordering  a  sale  thereof,  be 
declared  void,  and  of  no  effect  as  to  the  complainant ;  that 
McAllister's  purchase  be  set  aside,  and  the  complainant  in- 
vested with  the  legal  title.  If  she  is  not  entitled  to  that  re- 
lief, it  is  prayed  that  a  trust  in  her  favor,  superior  to  the 
lien  of  said  McAllister,  be  declared,  for  the  sum  of  five 
thousand  eight  hundred  and  sixty-five  dollars,  the  amount 
of  the  purchase-money  paid  by  her  father ;  and  for  general 
relief. 

"The  answer  denies  the  agreement  alleged  between  com- 
plainant's father  and  brother-in-law ;  avers  said  lands  were 
sold  by  Simpson  to  said  Smith,  at  the  price  of  seven  thou- 
sand five  hundred  dollars,  their  full  value,  one  thousand  dol- 
lars of  which  was  paid  in  cash,  and  for  the  remainder  prom- 
issory notes  were  made  by  said  Smith,  payable  to  said  Simp- 
son, one  of  which  was  the  note  on  which  the  decree  in  favor 
of  respondent  was  rendered ;  that  Simpson  executed  to  said 
Smith  an  absolute,  unconditional  deed  for  said  lands,  and  he 
retained  the  title  thereto.  Denies  that  said  lands,  or  any 
part  of  the  purchase-money,  was  an  advancement  to  com- 
plainant by  her  father,  or  was  intended  as  such.  Denies  any 
conveyance  of  the  lands  to  complainant,  by  said  Simpson. 

"A  cross  bill  was  filed  against  the  complainant  and  her 
husband,  averring  a  sale  of  the  lands  to  the  complainant,  a 
failure  to  pay  the  purchase-money,  and  praying  a  sale  there- 
of; on  which  relief  was  decreed.  As  in  this  respect,  the  de- 
cree of  the  chancellor  is  not  assigned  as  error,  it  is  not  nec- 
essary to  state  further  the  allegations  of  the  cross  bill.  The 
chancellor,  on  a  hearing  on  pleadings  and  proof,  dismissed 
the  original  bill,  and  the  dismissal  is  the  error  assigned." 

W.  J.  Wood,  for  appellant. — 1.  John  Coffee  Simpson,  who 
owned  the  land,  agreed  to  sell  it  to  H.  D.  Smith,  his  father- 
in-law,  if  the  latter  would  settle  it  on  the  complainant.  This 
agreement  is  proved.  Simpson's  deed  to  complainant,  though 
not  acknowledged  nor  attested,  accompanied  by  possession, 
shows  the  understanding  of  the  parties  that  the  land  was 
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purchased  for  her.  She  was  in  possession  at  the  date  of  the 
purchase,  October  19,  1859,  and  has  remained  in  possession 
ever  since.  Her  father  during  his  life,  and  his  administrator  and 
heirs  since  his  death,  have  recognized  her  right  to  the  land, 
as  an  advancement  made  to  her ;  and  a  resulting  trust  is 
thus  established  in  her  favor,  as  against  Smith,  his  admin- 
istrator and  heirs,  or  any  one  claiming  under  him  or  them. — 
Kennedy  v.  Kennedy,  2  Ala.  571 ;  Stiles  (It  Co.  v.  Lighffoot,  26 
Ala.  443 ;  Wilson  v.  Sheppard,  28  Ala.  623 ;  Barrel!  v.  Han- 
rick,  42  Ala.  60. 

2.  As  to  latent  equities,  the  defendant  stands  in  no  better 
position  than  Smith  stood.  He  parted  with  nothing  valua- 
ble, and  incurred  no  new  liability.  He  took  Smith's  note  in 
pavment  of  Simpson's  account,  and  Simpson  was  insolvent. — 
Boyd  v.  Beck,  29  Ala.  713 ;  30  Ala.  193. 

3.  The  defendant  can  stand  in  no  better  position  than 
Simpson  occupied,  and  Simpson  could  not  have  asserted  any 
lien  on  the  land  under  Smith's  note,  on  which  the  defendant 
bases  his  claim  to  a  vendor's  lien.  The  deed  for  the  land  is 
absolute ;  the  consideration  is  specified  at  $7,500,  the  receipt 
of  which  is  acknowledged ;  and  the  complainant  was  put  in 
possession  of  the  land,  and  received  it  as  advancement  from 
her  father,  by  the  concurrent  will  and  intention  of  her  father 
and  Simpson.  No  mention  is  made  of  any  deferred  pay- 
ment, and  no  note  is  given  until  the  1st  January,  1860,  nearly 
three  months  afterwards.  The  complainant's  rights  vested, 
and  became  perfected,  when  she  was  put  in  possession,  and 
the  money  was  paid  by  her  father  to  Simpson;  and  no  sub- 
sequent arrangement  between  them  could  affect  her.  As  to 
the  amount  paid  by  her  father  to  Simpson,  at  .least,  she  is  an 
innocent  purchaser  without  notice.  As  against  her,  Simpson 
waived  or  lost  any  claim  he  might  have  had  on  the  land,  by 
failing  to  assert  it,  taking  no  note  for  it,  and  not  mentioning 
it  in  his  deed.  His  decree,  foreclosing  his  vendor's  lien 
against  Smith,  is  not  binding  on  her,  as  she  was  not  made  a 
party  to  the  suit,— an  omission  which  is  significant. 

E.  A.  O'Neal,  contra.    (No  brief  on  file.) 

BEICKELL,  C.  J.  [After  stating  the  facts  as  above. ]—The 
evidence  is  clear  the  transaction  between  Smith  and  Simp- 
son was  a  sale  of  the  lands,  for  their  full  value ;  and  that 
the  note,  on  which  McAllister  obtained  the  decree,  was  given 
for  a  part  of  the  purchase-money.  It  was  assigned  by  Simp- 
son, before  maturity,  to  Simpson,  McAllister  &  Co.,  for  a  val- 
uable consideration,  the  payment  of  a  debt  due  from  him  to 
them.     It  is  the  settled  law  of  this  State,  that  a  vendor  of 
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real  estate,  in  the  absence  of  an  agreement  to  the  contrary, 
retains  a  lien  for  the  payment  of  the  purchase-money,  though 
he  may  execute  an  absolute  conveyance  to  the  vendee. — Fos- 
ter v.  Trustees  of  Athenceum,  3  Ala.  302.  An  assignment  of 
the  notes  given  for  the  purchase-money,  which  is  not  with- 
out recourse  on  the  vendor,  carries  with  it  the  lien ;  and  the 
assignee  may  enforce  it,  as  he  could  enforce  a  mortgage,  or 
other  security  for  a  debt,  taken  and  held  by  the  assignor. — 
Wells  v.  Morrow,  38  Ala.  125.  Where  a  conveyance  of  the 
legal  estate  is  made  by  the  vendor,  the  vendee  is  regarded 
as  a  trustee  for  the  vendor — as  holding  the  estate,  clothed 
with  a  trust  for  the  payment  of  the  purchase-money.  The 
trust  follows  the  estate — is  attached  to  it,  if  it  devolves  on 
heirs  or  devisees,  or  voluntary  donees,  or  any  other  than  a 
subsequent  bona  fide  purchaser,  for  a  valuable  consideration, 
without  notice.  To  the  creation  of  the  lien,  no  express  or 
specific  agreement  between  vendor  and  vendee  is  essential. 
It  stands  independent  of  any  such  agreement,  express  or  im- 
plied, on  a  broad  principle  of  equity,  that  one  man  ought 
not  in  good  conscience  to  get  and  keep  the  estate  of  another, 
without  paying  the  consideration  money. — 2  Story's  Eq. 
§§  1219-20.  The  lien  existing  generally,  and^  resting  on  this 
principle,  on  those  who  resist  it  is  cast  the  burthen  of  prov- 
ing that  "it  has  been  intentionally  displaced,  or  waived  by 
the  consent  of  the  parties.  If,  under  all  the  circumstances, 
it  remains  in  doubt,  then  the  lien  attaches." — 2  Story's  Eq. 
§  1224. 

The  facts  on  which  the  appellant  relies,  to  repel  the  ex- 
istence of  the  lien  in  this  case,  are,  that  the  vendor  made 
the  sale,  and  the  vendee  bought,  with  the  sole  purpose  of  an 
advancement  to  her,  so  that  a  home  could  be  secured  to  her 
and  her  children.  With  this  purpose,  it  is  supposed,  the  re- 
tention of  the  lien  is  inconsistent.  If  it  could  be  admitted 
these  facts  are  fully  proved,  it  would  be  difficult  to  infer  from 
them  a  waiver  or  abandonment  by  the  vendor  of  the  lien 
given  him  for  the  payment  of  the  purchase-money.  It  was 
not  the  intention  of  the  parties,  that  he  should  make  a  do- 
nation to  the  vendee,  or,  through  him,  to  the  appellant.  All 
that  was  expected  of  him,  was  the  sale  of  the  lands  to  the 
father,  that  he  might  be  enabled  to  advance  the  appellant. 
Payment,  and  full  payment  of  the  purchase-money,  it  was 
contemplated  the  vendee  should  make;  and  no  other  rela- 
tion existed,  or  was  intended  as  between  them,  but  that  of 
vendor  and  vendee.  Payment,  or  security  of  payment  of  the 
purchase-money,  is  not  only  consistent  with  the  intention  of 
the  parties,  but  is  indispensable  to  its  just  and  equitable  ex- 
ecution.    On  any  other  hypothesis,  the  vendor  would  be  con- 
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verted  into  the  donor,  whose  bounty  it  was  expected  the 
appellant  would  receive. 

The  lien  for  the  purchase-money  passed  to  Simpson,  Mc- 
Allister &  Co.,  on  the  assignment  of  the  note  to  them.  It 
was  properly  enforced  by  the  appellee,  as  their  survivor. 
The  only  right  the  appellant  could  possibly  assert  against 
them,  would  be  a  redemption  of  the  land  by  the  payment  of 
the  note  ;  and  this  right  is  not  claimed  by  her  bill.  She  has 
no  equity  or  right,  in  any  aspect  of  the  case,  which  could 
prevail  against  the  vendor's  lien.  This  view  is  decisive 
against  her,  and  the  decree  of  the  chancellor  must  be  af- 
firmed. 


Dexter  v.  Strobach. 

Statutory  Ileal  Action  in  Nature  of  Ejectment. 

1.  Homestead  exemption.— Land  which  is  remote  from  the  owner's  residence,. 
on  which  there  is  no  dwelling-house,  and  which  is  rented  out  to  a  tenant,  can 
not  be  claimed  as  a  homestead  exempt  from  levy  and  sale  under  legal  pro- 
cess. 

2.  Sale  of  lands  under  execution;  purchase  by  sheriff's  wife.  --A  sale  of  land* 
by  the  sheriff,  under  execution,  to  his  own  wile  as  purchaser,  is  voidable  at  the 
option  of  the  defendant,  but  is  not  absolutely  void;  and  if  the  defeudaut  takes 
no  steps  to  set  it  aside,  he  can  not  resist  an  action  by  the  wife  as  purchaser,  on 
the  ground  that  the  sale  and  sheriffs  deed  passed  no  title. 

Appeal  from  the  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  James  Q.  Smith. 

This  action  was  brought  by  Mrs.  Rosalie  Strobach,  to  re- 
cover the  possession  of  a  tract  of  land  near  the  city  of  Mont- 
gomery, and  was  commenced  on  the  5th  May,  1873.  Mrs. 
H.  S.  Dexter  was  made  a  party  defendant,  as  landlord,  on 
her  own  motion,  and  pleaded— 1st,  not  guilty ;  2d,  that  the 
land  sued  for  was  exempt  to  her  as  a  homestead  under  the 
constitution  and  laws  of  Alabama ;  and,  3d,  that  the  plain- 
tiff was  the  wife  of  Paul  Strobach,  who,  as  sheriff  of  said 
county,  had  sold  the  lands  under  execution  against  the  de- 
fendant, and  her  purchase  at  the  sheriff's  sale  was  contrary 
to  public  policy  and  void.  The  c<  >urt  sustained  a  demurrer 
to  the  second  and  third  pleas,  and  the  cause  was  tried  on 
issue  joined  on  the  first.  On  the  trial,  as  the  bill  of  excep- 
tions shows,  the  plaintiff  offered  in  evidence  the  sheriffs  deed 
for  the  premises,  executed  to  her  as  the  purchaser  at  a  sale 
made  under  execution  against  the  defendant,  on  the  third 
Monday  in  April,  1873,  and  the  judgment  on  which  the  exe- 
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cution  was  issued.  "  The  defendant  then  proved,  that  she 
•had  been  an  inhabitant  of  this  State,  and  the  head  of  a  fam- 
ily, for  ten  years ;  that  previous  to  said  sale  by  the  sheriff, 
and  after  the  levy  of  said  execution,  she  made,  subscribed, 
and  swore  to  an  affidavit  that  the  said  premises  embraced  the 
whole  of  her  real  estate  in  Alabama,  was  not  located  in  any 
city,  town,  or  village,  not  exceeding  four  acres  in  quantity, 
nor  one  thousand  dollars  in  value,  and  that  she  claimed  the 
same  as  exempt  from  levy  and  sale  under  said  execution ; 
that  she  delivered  said  affidavit  and  claim  of  exemption  to 
the  sheriff  before  said  sale  took  place,  and  that  she  now 
claims  said  premises  as  exempt.  It  was  further  proved  by 
the  defendant,  that  she  did  not  reside  on  said  premises,  but 
rented  the  same  out  to  one  Arrington,  from  which  she  de- 
rived her  sole  income ;  and  that  at  the  time  of  said  claim  of 
exemption,  and  at  the  time  of  said  sale,  she  resided  on  a  lot 
in  the  city  of  Montgomery,  which  she  rented  by  the  year. 
It  was  proved,  also,  that  the  plaintiff  was  at  the  time  of  the 
sale,  and  is  now,  the  wife  of  said  Paul  Strobach,  the  sheriff. 
This  was  all  the  evidence  ;  and  the  court  thereupon  charged 
the  jury,  on  the  written  request  of  the  plaintiff,  that  they 
must  find  for  the  plaintiff  if  they  believed  the  evidence." 
The  defendant  excepted  to  this  charge,  and  she  now  assigns 
it  as  error,  together  with  the  sustaining  of  the  demurrer  to 
the  second  and  third  pleas. 

R.  M.  Williamson,  for  appellant,  cited  Melton  v.  Andrews, 
45  Ala.  454 ;  Bu.vone  v.  Fanning,  3  Johns.  Ch.  252 ;  Rorer  on 
Judicial  Sales,  134-40. 

Stone  &  Clopton,  contra,  cited  Raster  v.  McWilliams,  41 
Ala.  302  ;  Elston  v.  Bobinson,  23  Iowa,  211 ;  Holden  v.  Finney, 
6  Cal.  285  ;  Wiener  v.  Farnham,  2  Mich.  472 ;  Prior  v.  Stone, 
19  Texas,  371;  Horn  v.  Taft,  39  N.  H.  478;  Tare  v.  Morrill, 
28  Vermont,  672 ;  Daniel  v.  Modawell,  22  Ala.  365. 

MANNING,  J.— The  provisions  of  the  constitution  of  1868, 
and  of  the  statutes  in  force  from  1865  to  that  time,  concern- 
ing the  exemption  of  homesteads  from  execution,  required 
that  the  property  so  exempt  should  include  the  dwelling- 
house  thereon,  or  house  occupied  as  such  by  the  claimant. — 
Raster  v.  Me  Williams,  41  Ala.  302  ;  McConnaghey  v.  Baxter, 
and  Miller  v.  Marx,  at  the  present  term. 

In  the  present  case,  the  property  claimed  as  exempt  under 
those  laws  had  no  dwelling-house  on  it,  and  was  not  part  of, 
or  adjacent  to  any  land,  on  which  appellant  had  a  dwelling- 
house.     It  was  remote  from  appellant's  residence,  and  was 
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leased  to  a  third  person,  who  was  paying  rent  therefor.  It 
was  not,  therefore,  exempt  as  a  homestead  from  sale  under 
execution. 

2.  The  objection  made  to  the  sale  of  the  land  in  contro- 
versy by  the  sheriff,  to  his  own  wife,  might  have  been  effect- 
ual if  application  had  been  made  to  the  court  from  which 
the  execution  issued,  to  set  the  sale  aside,  or  to  a  court  of 
chancery  for  such  relief.  A  sale  by  one  acting  as  agent,  trus- 
tee, sheriff,  or  otherwise,  of  the  property  of  another,  to  him- 
self, is  voidable  at  the  option  of  the  owner  of  the  property, 
but  not  void.  This  rule  is  applicable  to  a  sale  by  such  in- 
termediate vendor  to  his  wife.  If,  though,  notwithstanding 
a  sheriff's  sale  of  real  estate,  the  defendant  in  execution  in- 
tends to  insist  that  he  continues  to  be  the  owner,  some  step 
must  be  taken  to  prevent  the  sheriff's  deed  from  operating  as 
a  conveyance.  Action  must  be  had  for  undoing  what  has 
been  done,  that  the  parties  may  be  restored,  as  nearly  as  pos- 
sible, to  their  situation  before.  It  will  not  do,  that  the  party 
to  whom  the  option  belongs,  either  to  insist  upon  or  to  re- 
pudiate the  sale,  shall  both  keep  the  land,  and  have  the  bene- 
fit of  the  purchase-money.  If  nothing  be  done  to  procure  a 
rescission,  it  must  be  presumed  that  the  owner  acquiesces  in 
the  sale,  and  the  deed  will  be  received  as  a  valid  conveyance 
of  the  property  to  the  purchaser.  This  was  the  condition  of 
the  case  now  before  us,  when  on  trial  in  the  Circuit  Court. 

Its  judgment  must  be  affirmed. 

Stone,  J.,  having  been  of  counsel,  did  not  sit  in  this  cause. 


Trammell  v.  Hudmon  &  Brother. 

Action  on  Bill  of  Exchange,  by  Indorsee  against  Acceptor. 

1.  Liability  of  acceptor  for  damages.— Under  an  unqualified  acceptaneeof  a  bill 
of  exchange,  tile  acceptor  is  liable  only  for  interest,  as  on  a  promissory  note, 
and  not  for  statutory  damages  (Rev.  Code,  §  1845). 

2.  General  replication ;  what  evidence  admissible  under.— In  an  action  on  a  bill 
of  exchange,  by  an  indorsee  against  the  acceptor,  under  a  general  replication 
to  the  pleas  of  non  assumpsit,  fraud,  and  want  or  failure  of  consideration,  the 
plaintiff  cannot  adduce  evidence  showing  that  he  is  an  innocent  holder  for 
value,  but  is  confined  to  evidence  negativing  the  pleas. 

Appeal  from  the  Circuit  Court  of  Chambers. 

Tried  before  the  Hon.  James  E.  Cobb. 

This  action  was  brought  by  T.  P.  Hudmon  &  Brother,  as 
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partners,  against  Joseph  D.  Trammell,  as  the  acceptor  of  a 
bill  of  exchange  for  $119,  drawn  by  J.  S.  Byington,  payable 
to  his  own  order,  and  by  him  indorsed  to  the  plaintiffs,  dated 
the  28th  May,  1873,  and  payable  six  months  after  date. 
The  defendant  pleaded  the  general  issue,  and  two  special 
pleas,  each  averring,  in  substance,  that  the  bill  was  accepted 
by  him,  at  the  instance  of  said  J.  S.  Byington,  in  payment  of 
the  premium  on  a  policy  of  life  insurance,  for  which  the  de- 
fendant had  applied,  in  a  company  of  which  the  said  Bying- 
ton was  the  agent ;  that  the  policy  issued  to  him  was  a  "  term 
policy  "  for  thirty  years,  instead  of  a  policy  for  life,  for  which 
he  had  applied ;  that  the  company  entirely  failed  to  comply 
with  other  material  stipulations,  which  were  specified  in  the 
pleas,  and  which  the  said  Byington,  in  procuring  the  defend- 
ant to  enter  into  the  contract,  falsely  represented  that  the 
company  would  perform  ;  and  so  the  acceptance  was  void  for 
fraud,  and  for  the  want  and  failure  of  consideration.  The 
plaintiffs  took  issue  on  these  pleas,  without  any  special  repli- 
cation. On  the  trial,  as  the  bill  of  exceptions  shows,  the 
plaintiffs  offered  in  evidence  the  bill  of  exchange,  with  its 
protest ;  and  the  defendant  testified,  as  a  witness  for  himself, 
to  facts  supporting  the  special  pleas.  The  plaintiffs  then 
offered  to  prove,  in  rebuttal,  by  the  testimony  of  said  T.  P. 
Hudmon,  that  they  purchased  the  bill  for  value  without  any 
notice  ot  the  facts  to  which  the  defendant  had  testified. 
"  The  defendant  objected  to  this  testimony,  on  the  ground 
that  there  were  no  allegations  in  the  pleadings  under  which 
it  could  come  in,  and  it  would  cause  a  variance  between  the 
allegations  and  proof."  The  court  overruled  the  objection, 
and  admitted  the  evidence ;  to  which  ruling  the  defendant 
excepted.  The  court  charged  the  jury,  "  that,  if  they  should 
find  for  the  plaintiffs,  they  must  assess  five  per  cent,  dam- 
ages, besides  the  face  of  the  bill  and  legal  interest ;"  to  which 
charge,  also,  the  defendant  excepted.  The  charge  of  the 
court,  and  the  admission  of  the  evidence  which  was  objected 
to,  are  now  assigned  as  error. 

Wm.  H.  Barnes,  for  appellant. 

H.  C.  Lindsay,  contra. 

BRICKELL,  C.  J. — The  acceptance  of  a  bill  of  exchange 
is  an  engagement  to  pay  the  bill  at  maturity  ;  and  if  it  is  un- 
qualified, the  liability  of  the  acceptor  is  that  of  a  maker  of  a 
promissory  note  If  the  engagement  is  broken — if  the 
maker  fails  to  pay  at  maturity — in  the  absence  of  a  statute 
prescribing  otherwise,  no  other  damages  than  interest,  com- 
Vol  lvi. 
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puted  according  to  the  statutory  rate,  are  recoverable. — 
Harvrick  v.  Farmers'  Bank,  8  Port.  539;  Dickinson  v.  Br.  Bank 
Mobile,  12  Ala.  54.  The  statute,  fixing  the  rate  of  damages 
on  protested  bills  of  exchange,  is  general  in  its  terms,  simply 
declaring  that  five  per  cent,  on  the  sum  drawn  for  is  the 
measure,  without  stating  which  of  the  parties  are  chargeable 
with  them. — E.  C.  §  1845.  It  is  not  materially  variant  from 
the  former  statute,  under  which  it  was  held  that  the  acceptor 
was  not  liable  for  the  statutory  damages.  The  damages  are 
in  lieu  of  re-exchange  and  other  charges  recoverable  by  the 
law  merchant  (R.  C.  §  1846);  and  as  these  were  recoverable 
only  of  the  drawer  or  indorsers,  the  statute  cannot  receive 
a  construction  which  would  impose  a  liability  for  them  on 
the  acceptor.  Such  a  construction  would  be  opposed  to  the 
nature  of  his  contract.  His  promise  is  to  pay  the  bill,  at 
maturity,  at  the  place  at  which  it  is  payable ;  and  interest 
compensates  fully  for  his  failure  to  pay.  The  drawer  prom- 
ises to  pay  at  the  place  at  which  the  bill  is  drawn,  and  the 
indorser  at  the  place  of  indorsement,  if  the  acceptor  fails. 
The  damages  are  intended  as  compensation  to  the  holder,  for 
the  re-exchange,  and  other  expenses  which  may  be  incurred, 
in  placing  the  money  where  it  was  payable  according  to  the 
tenor  of  the  bill,  and  which,  under  the  law  merchant,  was  re- 
coverable of  the  drawer  or  indorser  only,  not  of  the  acceptor. 
The  charge  of  the  court  was  erroneous. 

2.  The  replication  was  general — simply  an  issue  on  the 
truth  of  the  facts  stated  in  the  pleas.  No  other  evidence 
was  admissible,  in  this  state  of  pleading,  than  such  as  was 
directed  to  the  facts  stated  in  the  pleas.  If  the  plaintiffs 
were  bona  fide  holders,  entitled  to  recover  notwithstanding 
the  want  or  failure  of  consideration  of  the  bill,  the  facts 
should  have  been  introduced  by  a  special  replication.  The 
court  erred  in  overruling  appellant's  objection  to  the  evi- 
dence in  rebuttal  offered  by  appellees. 

The  judgment  is  reversed,  and  the  cause  remanded. 
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Kellani  v.  Richards. 

Bill  in  Equity  to  vacate  Sale  of  Lands  for  Partition   under 
Probate  Decree. 

1.  Sale  of  lands  for  partition,  under  probate  decree;  conclusiveness,  and  how 
impeached.  —  A  sale  of  lands  for  partition,  under  a  decree  of  the  Probate  Court 
(iiev.  Code,  §§  312U-2G),  is  incomplete,  until  confirmed,  and  subject  to  be  set 
aside  for  inadequacy  of  consideration,  fraud,  unfairness,  or  any  intervening 
irregularity;  but,  after  confirmation,  mere  irregularities  are  cured,  the  sale  is 
complete,  aud  the  title  of  the  purchaser  canuot  be  disturbed,  except  for  fraud 
in  which  he  participated. 

■2.  Same. — After  such  sale  has  been  confirmed,  it  cannot  be  collaterally  im- 
peached in  equity,  on  the  ground  that  the  person  in  whose  favor  it  was  con- 
firmed was  not  iu  fact  the  purchaser  at  the  sale,  nor  on  the  ground  that  the 
purchase-money  was  not  in  tact  paid  in  cash. 

Appeal  from  the  Chancery  Court  of  Chambers. 

Heard  before  the  Hon.  B.  13.  McCraw. 

The  bill  in  this  case  was  filed  June  2d,  1873,  by  John  W. 
Kellam,  a  minor,  who  sued  by  his  next  friend,  against  John 
H.  Richards,  Evan  G.  Richards,  James  M.  Richards,  Thomas 
B.  Trammell,  and  Mrs.  Nanoy  M.  Trammell,  his  wife ;  and 
sought  to  vacate  and  set  aside  a  sale  of  certain  lands,  in 
which  the  complainant  claimed  a  one-third  interest,  and 
which  had  been  sold,  under  a  decree  of  the  Probate  Court  of 
said  county,  for  partition  among  the  parties  to  whom  they 
belonged.  The  lands  had  belonged  to  James  W.  Kellam,  de- 
ceased, who  died  in  said  county,  in  1863,  and  who  was  the 
father  of  the  complainant ;  and  descended,  on  his  death,  to 
his  widow  (who  afterwards  married  Thomas  B.  Trammell), 
and  to  his  two  children,  John  W.  and  Robert  L.  Kellam. 
On  the  petition  of  Mrs.  Trammell,  in  November,  1867,  the 
lands  were  allotted,  by  the  Probate  Court  of  said  county,  to 
her  and  her  said  two  children,  as  their  homestead.  On  the 
14th  of  May,  1870,  Mrs.  Trammell  filed  a  petition  in  said 
Probate  Court,  asking  a  sale  of  the  lands  for  partition,  on 
the  ground  that  they  could  not  be  equitably  divided  without 
a  sale ;  and  the  court  thereupon  set  the  13th  June  following 
for  the  hearing  of  the  petition,  appointed  a  guardian  ad  litem 
for  the  infants,  and  directed  citations  to  be  issued  and  served 
on  them.  On  the  13th  June,  the  court  granted  the  order  of 
sale  as  prayed,  and  appointed  commissioners  to  conduct  it ; 
the  order  reciting  that  the  defendants  had  been  served  with 
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citation,  that  their  guardian  ad  litem  appeared  and  answered 
for  them,  and  that  the  court  was  satisfied,  by  proof  taken  as 
in  chancery  cases,  that  the  lands  could  not  be  equitably 
divided  without  a  sale.  The  order  directed  the  commissioners 
to  sell  the  lands  to  the  highest  bidder  for  cash,  after  giving 
thirty  days'  notice  of  the  sale,  to  report  their  proceedings  to 
the  court,  and  to  retain  the  purchase-money  in  their  hands 
until  the  confirmation  of  the  sale,  or  until  the  further  order 
of  the  court.  No  sale  was  made  under  this  decree ;  but,  on 
the  10th  October,  1870,  another  decree  was  rendered,  ap- 
pointing the  same  commissioners,  and  substantially  the  same 
as  the  former.  The  commissioners  sold  the  lands,  under 
this  order,  on  the  14th  of  November,  1870,  and  reported  the 
sale  to  the  said  court,  on  the  20th  January,  1 871 ;  stating 
therein  that  Evan  G.  Richards  was  the  highest  and  best 
bidder  for  one  parcel  of  the  land,  at  the  price  of  $90,  which 
was  its  fair  value,  and  had  complied  with  the  terms  of  the 
sale,  and  paid  the  purchase-money ;  that  A.  D.  Pate  was  the 
highest  and  best  bidder  for  the  other  parcel,  at  the  price  of 
$712,  which  was  its  fair  and  reasonable  value,  but  had  wholly 
failed  to  comply  with  the  terms  of  the  sale ;  that  James  M. 
Richards  had  thereupon  taken  his  bid,  paid  the  purchase- 
money,  and  complied  with  the  terms  of  the  sale,  and  that 
they  reported  him  as  the  purchaser.  The  sale  seems  to  have 
been  confirmed  by  the  court,  but  at  what  time  the  record 
nowhere  shows ;  and  deeds  for  the  lands  were  executed  by 
the  commissioners  to  the  purchasers,  which  are  not  set  out 
in  the  record.  The  purchase-money  was  paid  by  the  com- 
missioners to  the  said  Thomas  B.  Trammell,  in  right  of  his 
wife,  and  as  the  guardian  of  her  two  minor  children,  as  shown 
by  his  receipts  dated  the  20th  January,  1871. 

The  bill  alleged,  as  grounds  of  relief  against  the  sale,  that 
the  second  order  of  sale  was  founded  on  the  same  petition  as 
the  first ;  that  the  complainant  had  no  notice  of  it,  and  was 
not  represented  on. the  hearing  by  a  guardian  ad  litem  ;  that 
the  depositions  were  not  taken  as  in  chancery  cases ;  that 
James  M.  Richards  was  not  in  fact  the  purchaser  of  any  part 
of  the  land ;  that  the  purchase-money  was  not  in  fact  paid  to 
the  commissioners,  but  was  settled  by  said  Thomas  M.  Tram- 
mell receiving  from  James  M.  Richards,  in  part  payment,  a 
mule,  a  carriage,  and  two  promissory  notes  on  third  persons  ; 
that  said  Evan  G.  and  James  M.  Richards  were  the  attorneys 
of  Trammell  and  wife  in  procuring  the  order  of  sale ;  that 
said  Evan  G.  was  one  of  the  witnesses  whose  deposition  was 
taken  to  prove  that  the  land  could  not  be  equitably  divided; 
and  that  James  M.  Richards  had  sold  his  portion  of  the  land, 
at  an  advanced  price,  to  John  H.  Richards,  who  was  his 
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brother.  Copies  of  the  proceedings  in  the  Probate  Court 
were  annexed  to  the  bill  as  exhibits,  and  showed  the  facts 
above  stated. 

The  defendants  demurred  to  the  bill,  for  want  of  equity, 
because  the  complainant  had  an  adequate  remedy  at  law, 
and  on  other  specified  grounds  ;  but  the  chancellor  overruled 
their  demurrer.  They  then  filed  answers,  stating  and  admit- 
ting the  material  facts  shown  by  the  exhibits  to  the  bill. 
They  stated,  also,  that  tho  application  for  the  sale  was  regu- 
larly continued  from  the  14th  May  to  the  10th  October,  as 
shown  bv  an  entry  on  the  docket,  which  was  made  an  ex- 
hibit to  the  answer  ;  that  the  sale  was  fairly  conducted,  and 
that  the  land  brought  its  full  value.  No  testimony  was  taken 
by  the  complainant,  while  the  defendants  took  the  deposi- 
tions of  two  witnesses,  who  testified  to  the  fairness  of  the 
sale,  the  reasonableness  of  the  price  bid,  <fec.  On  final  hear- 
ing, on  pleadings  and  proof,  the  chancellor  dismissed  the 
bill ;  and  his  decree  is  now  assigned  as  error. 

W.  H.  Denson,  for  appellant. 

E.  G.  Richards,  contra. 

BRICKELL,  C.  J. — We  cannot  doubt  the  correctness  of 
the  decree  of  the  chancellor.  If  the  Court  of  Probate  had 
not  jurisdiction  to  decree  a  sale  of  the  lands,  the  appellant's 
remedy  is  at  law,  not  in  equity. — Posey  v.  Conway,  10  Ala.  811. 
The  jurisdiction,  however,  is  conferred  by  the  statutes,  and 
was  exercised  in  substantial  conformity  to  the  mode  they 
prescribe. — R.  C.  §§  3120-3126.  The  commissioners  ap- 
pointed to  conduct  the  sale,  were  the  officers  of  the  court. 
The  court  was  the  vendor ;  and  until  confirmation,  the  sale 
was  incomplete,  subject  to  be  vacated  for  any  irregularity 
which  may  have  intervened,  or  because  of  inadequacy  of  con- 
sideration, or  because  of  fraud,  or  unfairness,  attending  it. 
After  confirmation,  mere  irregularities  are  cured;  the  sale  is 
complete,  and,  except  for  fraud,  in  which  the  purchaser  par- 
ticipates, his  title  cannot  be  disturbed.  The  decree  of  con- 
firmation is  the  final  decree  in  the  proceeding  for  the  sale, 
and  cannot  be  collaterally  impeached. — Htitton  v.  Williams, 
35  Ala.  503 ;  Perkins  v.  Winter,  7  Ala.  855  ;  Jennings  v.  Jenkins, 
9  Ala.  285 ;   Worthington  v.  McRoberts,  9  Ala.  247." 

The  bill  does  not  aver  any  fraud  or  collusion  between  the 
purchaser  and  the  commissioners  making  the  sale,  nor  that 
the  lands  were  not  sold  for  their  full  value.  The  evidence  is 
clear  and  uncontradicted,  that  the  price  paid  for  them  was 
their  full  value.     The  gravamen  of  the  complaint  against  the 
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sale  is,  that  the  lands  were  cried  off  to  Pate,  while  the  com- 
missioners reported  Richards  as  the  purchaser,  and  to  him 
the  sale  was  confirmed,  and  a  conveyance  executed,  under 
the  decree  of  the  court.  The  reason  for  the  substitution  of 
Richards,  as  the  purchaser,  is  fully  shown  to  have  been  the 
failure  of  Pate  to  comply  with  his  bid,  after  he  had  been  re- 
peatedly requested  so  to  do.  If  he  did  not  expressly  assent 
to  the  substitution,  he  made  no  objection  to,  and  has  since 
acquiesced  in  it.  However  this  may  be,  after  confirmation 
of  the  sale,  the  fact  cannot  be  collaterally  inquired  into — the 
decree  imports  absolute  verity.  It  is  also  urged,  that  the 
purchase-money  was  not  paid  in  cash.  The  decree  of  con- 
firmation imports  that  it  was,  and,  until  successfully  im- 
peached for  fraud,  and  vacated  by  the  Court  of  Probate,  other 
tribunals  must  accept  it  as  true. 

The  decree  of  the  chancellor  is  affirmed. 


Bobinson  v.  Moon. 

Bill  in  Equity  by  Widow,  for  Assignment  of  Dower. 

1.  Release  or  relinquishment  of  dower  by  ivife.—  When  the  wife  releases  her  in- 
choate right  of  dower  in  lands  aliened  by  her  husband,  by  an  instrument  exe- 
cuted subsequent  to  the  conveyance  by  her  husband  (Eev.  Code,  §  1626),  it  is 
not  necessary  that  her  husband  should  join  with  her  in  its  execution;  and  if 
such  release  is  executed  in  the  presence  of  two  witnesses,  and  attested  by  them, 
its  validity  is  not  affected  by  an  informal  certificate  appended  to  it  by  a  justice 
of  the  peace,  who  was  present  when  it  was  executed. 

2.  Same;  what  will  avoid.  —A  release  or  relinquishment  of  dower  by  the  wife, 
executed  subsequent  to  her  husband's  conveyance,  canrfot  be  avoided  by  her, 
on  the  ground  that  it  was  procured  by  fraud,  duress,  or  undue  influence,  when 
the  proof  only  shows  that  she  signed  it  very  reluctantly,  at  the  earnest  solici- 
tation of  her  husband  and  her  son,  and  accepted  from  the  purchaser  the  stip- 
ulated consideration. 

Appeal  from  the  Chancery  Court  of  Chambers. 

Heard  before  the  Hon.  N.  S.  Graham. 

The  bill  in  this  case  was  filed  on  the  1st  January,  1874,  by 
Mrs.  Martha  A.  Robinson,  the  widow  of  Jesse  B.  Robinson, 
deceased,  against  David  S.  Moon,  for  the  purpose  of  estab- 
lishing her  right  of  dower  in  a  certain  tract  of  land,  of  which 
the  defendant  was  in  possession ;  praying  an  assignment  of 
her  dower,  and  an  account  of  the  rents  and  profits  after  her 
husband's  death.  The  said  Jesse  B.  Robinson,  who  died  in 
May,  1871,  was  seized  and  possessed  of  the  lands  during  his 
coverture  with  the  complainant,  and  on  the  26th  November, 
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1866,  sold  and  conveyed  them,  with  covenants  of  warranty, 
to  one  Thomas  Staples,  under  whom  the  defendant  held. 
The  cpmplainant  did  not  join  with  her  husband  in  this  deed ; 
but,  on  the  13th  March,  1868,  she  executed  an  instrument  of 
writing  as  follows:  "Know  all  men  by  these  presents,  that  I, 
Martha  A.  Robinson,  wife  of  J.  B.  Robinson,  for  and  in  con- 
sideration of  the  sum  of  two  hundred  dollars,  to  me  in  hand 
paid,  the  receipt  whereof  is  hereby  acknowledged,  do  hereby 
relinquish,  and  forever  quit-claim,  unto  Thomas  Staples,  my 
right  to  dower  which  I  now  have,  or  may  hereafter  have  as 
the  widow  of  Jesse  B.  Robinson,  in  and  to  the  lands  described 
in  the  within  and  foregoing  deed.  In  witness  whereof,"  etc. 
This  instrument,  which  was  written  on  the  back  of  Robin- 
sou's  deed  to  Staples,  was  signed  by  Mrs.  Robinson,  and  at- 
tested by  G.  S.  Turner  and  W.  S.  Denney  as  subscribing  wit- 
nesses ;  and  attached  to  it  was  the  following  certificate : 

"  State  of  Alabama,  Chambers  County.  I  do  certify,  that  I 
saw  Martha  A.  Robinson  sign,  seal,  and  deliver  her  dower  to 
Thomas  Staples,  to  the  within  deed,  on  the  13th  day  of 
March,  1868 ;  and  that  William  Denney  and  G.  S.  Turner 
signed  the  same  as  witnesses,  in  the  presence  of  M.  A.  Rob- 
inson, and  in  my  presence,  this  13th  March,  1868. 

"A  L.  Robinson,  J.  P." 

The  complainant  alleged,  in  her  bill,  that  she  did  not  sign 
this  instrument  freely  and  voluntarily,  but  was  forced  and 
compelled  to  sign  it  by  her  husband,  who  was  present  at  the 
time,  and  who  threatened  to  kill  himself  if  she  did  not  sign 
it ;  that  she  had  always  persistently  refused  to  release  her 
dower  in  the  lands,  when  importuned  by  her  husband  and 
said  Staples  ;  that  her  husband  was  in  bad  health,  very  much 
depressed  mentally,  and  impoverished,  and  her  interest  in 
the  lands  was  her  only  prospective  means  of  supporting  her- 
self and  educating  her  children  in  the  event  of  his  death ; 
that  these  facts  were  well  known  to  said  W.  S.  Denney,  who 
was  the  son-in-law  of  Staples,  and  acted  for  him  in  procuring 
the  release,  and  to  said  G,  S.  Turner,  who  had  taken  from 
Staples  a  mortgage  on  the  lands ;  and  that  she  told  them,  at 
the  time  of  signing  the  release,  that  it  was  not  her  voluntary 
act — that  she  would  sign  it,  but  it  was  against  her  will.  The 
bill  alleged,  also,  that  the  release  was  void,  because  it  was 
not  signed  by  the  complainant's  husband  as  well  as  herself, 
and  because  it  was  not  properly  witnessed  or  acknowledged  ; 
and  that  her  dower  interest  in  the  lands  conveyed,  which 
embraced  fourteen  hundred  acres,  was  worth  $2,000. 

The  defendant  demurred  to  the  bill,  but  his  demurrer  was 
overruled ;  and  he  then  filed  an  answer,  denying  the  allega- 
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tions  of  the  bill,  as  to  any  force  or  undue  influence  being 
used  to  induce  the  complainant  to  sign  the  release ;  and 
averring,  that,  on  the  contrary,  she  signed  it  freely  and  vol- 
untarily, in  pursuance  of  a  previous  agreement  and  promise 
to  do  so,  in  consideration  of  $700,  of  which  sum  $200  was 
paid  to  her,  and  $500  to  the  satisfaction  of  Turner's  mort- 
gage on  the  land. 

The  complainant  offered  in  evidence,  besides  her  own  de- 
position, the  depositions  of  W.  ).  Eobinson,  J.  B.  Kobinson, 
E.  Phillips,  and  S.  C.  Burke ;  and  the  defendant  offered  his 
own  deposition,  and  the  depositions  of  A.  L.  Robinson,  Sarah 
Robinson,  Georgia  A.  Robinson,  and  W.  L.  Denney.  W.  C. 
Robinson  and  J.  B.  Robinson,  who  were  the  complainant's 
sons,  testified  to  the  complainant's  repeated  refusals  to  re- 
lease her  dower  in  the  lands,  and  the  reasons  which  she  gave 
for  her  refusal ;  and  W.  C.  Robinson  also  testified  to  the  facts 
which  occurred  at  the  time  the  release  was  signed.  A.  L. 
Robinson,  Georgia  A.  Robinson,  and  TV.  S.  Denney,  who  were 
present  when  the  release  was  signed,  all  testified  to  the  facts 
which  then  occurred.  From  the  testimony  of  all  these  wit- 
nesses, differing  only  in  details,  it  appears  that  there  was  a 
family  gathering,  on  the  morning  of  the  13th  March,  1868, 
at  the  house  of  TV.  C.  Robinson,  for  the  purpose  of  arranging 
or  settling  in  some  manner  the  dispute  about  the  release  of 
dower,  which  had  caused  some  ill  feeling  among  the  parties 
interested ;  and  there  was  some  contention  as  to  the  amount 
to  be  paid,  and  by  whom  paid.  Finally,  the  complainant 
was  taken  out  of  the  room  by  her  husband,  and,  on  her  re- 
turn in  a  few  minutes,  she  signed  the  release,  crying,  and  say- 
ing that  she  was  doing  what  she  had  always  declared  she 
would  never  do.  The  complainant  herself  testified,  that  her 
husband,  when  they  left  the  room  together,  threatened  to 
kill  himself  if  she  did  not  sign  the  paper. 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor 
dismissed  the  bill ;  and  his  decree  is  now  assigned  as  error. 

TV.  H.  Denson,  for  appellant. — 1.  The  release  was  not  the 
complainant's  voluntary  act,  but  was  procured  from  her  by 
the  importunities,  undue  influence,  and  threats  of  her  hus- 
band, as  disclosed  by  the  testimony.  Her  repeated  refusals 
to  release  her  dower,  and  the  reasons  for  her  refusal,  were 
well  known  to  all  the  parties ;  and  if  she  yielded  at  last  to 
her  husband's  threats  of  self-destruction,  the  law  will  not 
hold  her  bound  by  the  act.  What  occurred  at  the  time  the 
paper  was  signed  is  a  part  of  the  res  gestce,  and  is  binding  on 
Staples,  who  was  represented  by  his  agent. — Eoberts  v.  Tra- 
tviek,  13  Ala.  68 ;  Gilbert  v.  Gilbert,  22  Ala.  529;  18  Md.  305; 


244  SUPREME  COURT  [Dec.  Term, 

[Robinson  v.  Moon.] 

4  Har.  Penn.  532-39 ;  3  Casey,  25  ;  5  Rich.  Law,  S.  C.  31-37; 
2  Scribner  on  Dower,  352,  §  57.  That  equity  will  set  aside 
any  instrument  obtained  under  such  circumstances,  see  Les- 
ter v.  Mahari,  25  Ala.  445  ;  Thompson  v.  Lee,  31  Ala.  292.  In 
determining  the  question  of  undue  influence,  or  coercion,  the 
age,  sex,  and  relations  of  the  parties,  and  all  the  attendant 
circumstances,  must  be  taken  into  consideration. — 1  Bouv. 
Law  Die,  tit.  Duress  ;  Kerr  on  Fraud,  184, 195,  and  author- 
ities there  cited ;  Williams  v.  Bagley,  1  App.  Cas.  L.  R.  (Eng.) 
200 ;  Ardglasse  v.  Pitt,  1  Vern.  238.  See,  also,  Schraeder  v. 
Decker,  9  Barr,  14;  18  Maryland,  317-20;  2  McCarter,  N.  J. 
368;  1  Story's  Equity,  §  239;  Perry  on  Trusts,  §  192  ;  Fish 
v.  Stubbs,  30  Ala.  335. 

2.  The  release  was  void,  because  the  husband  did  not  join 
in  its  execution.  The  contract  was  made  with  the  wife,  and 
the  consideration  was  paid  to  her.  "The  deed  of  a  married 
woman,  executed  by  her  alone,  relinquishing  her  dower  in 
lands  previously  conveyed  by  the  husband  by  his  separate 
deed,  does  not  bar  the  widow  of  her  dower."— 2  Scribner  on 
Dower,  271 ;  Tyler  on  Coverture,  555  ;  Page  v.  Page,  6  Cush. 
Mass.  196 ;  Dodge  v.  Aycrigg,  1  Beasley,  N.  J.  82 ;  Foiuler  v. 
Shearer,  7  Mass.  14-20.  The  subsequent  conveyance  men- 
tioned in  the  statute,  Rev.  Code,  §  1626,  can  only  refer  to 
conveyances  executed  after  the  death  of  the  husband.  The 
whole  policy  of  the  law,  and  all  its  express  provisions,  de- 
clare the  wife  incapable  of  making  any  valid  contract  with- 
out the  concurrence  of  the  husband. 

3.  The  release  was  neither  executed  and  attested,  nor  ac- 
knowledged, as  by  law  required — Rev.  Code,  §§  1626,  1548. 
A  strict  compliance  with  all  the  statutory  requirements  was 
necessary. —  Owen  v.  Paul,  16  Ala.  130  ;  2  Bouv.  Inst.  444;  4 
Kent's  Com.  609;  2  Mill,  S.  C.  240;  2  Sim.  &  Stu.  37;  7 
Taunton,  355 ;  4  Taunton,  213. 

W.  H.  Barnes,  contra,  cited  Rev.  Code,  §  1626 ;  Hoot  v. 
Sorrell,  11  Ala.  396 ;  Bailey  v.  Litten,  52  Ala.  282. 

BMCKELL,  C.  J. — The  wife's  inchoate  right  of  dower, 
dependent  on  surviving  her  husband,  is  regarded  as  a  valu- 
able interest,  incumbering  the  estate  of  the  husband,  which 
she  may  gratuitously  renounce,  or  release  to  the  alienee  of 
the  husband,  on  a  consideration  moving  to  herself  only. — 
Hoot  v.  Sorrell,  1L  Ala.  396;  Bailey  v.  Litten,  52  Ala.  282.  A 
purchaser  from  the  husband,  contracting  for  a  title  free  from 
incumbrances,  cannot  be  compelled  to  accept  a  title,  which 
may  be  affected  by  the  inchoate  right  of  the  wife,  in  the  event 
of  her  survivorship. — Paries  v.  Brooks,  16  Ala.  529.     A  sim- 
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pie,  expeditious  mode  of  barring  the  right,  so  that  it  will  not 
embarrass  the  alienation  of  lands,  and  yet  protecting  the 
wife  against  imposition,  fraud,  or  duress,  it  has  been  the  pur- 
pose of  the  statutes  to  provide,  from  the  earliest  period  of 
our  legislative  history.  From  time  to  time,  privy  examina- 
tion of  the  wife,  or  her  appearance  before  a  court,  as  an 
essential  requisite  of  the  release  or  relinquishment  of  her 
inchoate  right,  has  been  dispensed  with,  until  now,  in  the 
same  manner  in  which  the  husband  may  convey  his  estate, 
the  wife  may  release  the  right  of  dower. 

Without  the  aid  of  express  statutory  provisions,  it  is  a 
vexed  question,  whether  the  release  by  an  infant  feme  covert 
is  void  or  voidable.  The  statute,  to  remove  all  doubt,  and  in 
pursuance  of  the  policy  of  promoting  alienation,  expressly 
authorizes  a  married  woman,  whether  of  full  age  or  not,  to 
convey  or  release  her  right  of  dower. — K  C.  §  1G28.  The 
mode  of  conveyance  or  release  is  by  joining  with  the  hus- 
band in  a  conveyance  of  the  lands,  or,  subsequent  to  such 
conveyance,  by  an  instrument  in  writing  executed  by  her. 
In  either  case,  her  execution  must  be  in  the  presence  of  two 
witnesses,  and  attested  by  them,  or  acknowledged  before  an 
officer  having  authority  to  take  and  certify  the  acknowledg- 
ment of  deeds. — E.  C.  §  1626.  "When  the  release  is  by  an  in- 
strument separate  from  the  deed  of  the  husband,  it  may  be 
executed  by  her  alone :  it  is  not  required  that  the  husband 
shall  join  her  in  executing  it.  The  words  of  the  statute  are, 
"executed  by  her,"  and  capacity  to  make  the  release  is  ex- 
pressly conferred  on  her.  The  custom  under  the  statute  has 
been  general,  for  the  wife  alone  to  execute  the  separate  re- 
lease, by  which  her  dower  is  barred  ;  and  it  cannot  now  be 
disturbed,  without  affecting  titles  to  real  estate.  If  we  had, 
as  we  have  not,  doubts,  that  when,  subsequent  to  the  con- 
veyance of  the  husband,  the  wife  releases  on  a  consideration 
moving  to  her  only,  her  execution  of  the  release  is  sufficient 
— is  all  the  statute  contemplates — we  would  feel  bound  to 
adopt  the  construction  of  the  statute  which  has  prevailed  in 
practice.  There  can  be  no  reason  for  the  husband  joining  in 
the  execution  of  the  release,  except  as  indicating  his  pres- 
ence to  protect  the  wife  from  deception  or  imposition. 
Against  these,  the  statute  guards,  by  requiring  evidence  that 
she  freely  and  voluntarily  executed  the  instrument,  being  in- 
formed of  its  contents.  The  release  affects  no  interest  or 
right  of  the  husband,  except  to  remove  an  incumbrance  on 
the  estate  created  by  his  conveyance,  against  which,  most 
often,  he  covenants  to  warrant  and  defend.  It  operates  on 
no  estate  of  his  in  the  lands,  for  it  must  be  subsequent  to 
the  conveyance  by  which  his  estate  passes.     The  words  of 
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the  statute  are  clear,  and  the  practice  has  conformed  to  them. 

The  release  made  by  the  appellant  was  properly  executed. 
It  was  signed  in  the  presence  of  two  witnesses,  who  sub- 
scribed their  names  in  testimony  of  the  fact ;  and  this  is  all 
the  statute  requires.  The  subsequent  certificate  of  the  jus- 
tice of  the  peace  is  of  no  force.  It  was  not  intended  as  a 
certificate  of  probate,  made  by  him  oificially,  either  on  the 
acknowledgment  of  the  appellant,  or  on  proof  by  the  sub- 
scribing witnesses.  Being  present  at  the  execution,  he  makes 
a  certificate  of  the  facts,  of  his  own  accord.  The  execution 
was  sufficient,  and  in  all  respects  valid,  when  attested  by  the 
witnesses ;  and  the  subsequent  unauthorized  certificate  of 
the  justice,  is  a  mere  nullity. 

2.  Duress,  fraud,  or  undue  influence,  inducing  the  wife  into 
the  execution  of  the  release,  is  not  proved,  and  cannot  be 
lightly  inferred. — Bailey  v.  Litten,  supra.  We  have  carefully 
examined  the  evidence,  and  concur  in  the  opinion  of  the 
chancellor,  that  it  is  not  sufficient  to  show  fraud,  duress,  or 
undue  influence  operating  on  the  appellant.  She  may  have 
been  reluctant  to  execute  the  release,  but  she  yielded  to  the 
persuasion  of  her  husband  and  son,  and  accepted  from  the 
alienee  of  the  husband  the  consideration  for  which  she  stip- 
ulated. 

Let  the  decree  be  affirmed. 


Evans  v.  Memphis  &  Charleston  Rail 
Road  Company. 

Action  for  Damages  against  Railroad    Company,  by  Ejected 

Passenger. 

1.  Constitutionality  of  act  of  April  19,  1873,  "regulating  the  charges  for  trans- 
portation of  freight  on  railroads,"  as  to  title  and  subject. — So  much  of  the  act  ap- 
proved April  19,  1873,  entitled  "An  act  regulating  the  charges  for  transporta- 
tion of  freight  upon  railroads"  (Sess.  Acts  1872-3,  p.  62),  as  relates  to  the 
transportation  of  passengers,  is  unconstitutional,  since  the  title  limits  the  act 
to  the  transportation  of  ireight. 

2.  liailroad  company  as  common  carrier ;  regulation  requiring  passengers  on 
freight  trains  to  procure  tickets. — A  railroad  company,  as  a  common  carrier,  may 
make  reasonable  rules  for  the  regulation  of  its  business  and  the  performance 
of  its  public  duties ;  but,  in  the  adoption  of  these  rules,  regard  must  be  had  to 
the  convenience  and  interests  of  the  travelling  public.  It  may  forbid  the 
transportation  of  freight  and  passengers  on  the  same  trains,  or  may  require 
passengers,  travelling  on  freight  trains,  to  procure  tickets  before  entering  the 
cars;  but,  in  such  case,  reasonable  facilities  for  procuring  tickets,  at  or  about 
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the  time  of  the  arrival  or  departure  of  the  trains,  must  be  afforded,  according 
to  the  established  usage  of  all  railroads;  aud  it  is  not  reasonable,  while  allow- 
ing passengers  to  travel  on  freight  trains,  to  afford  them  no  opportunity  to 
procure  tickets,  except  at  such  hours  as  would  make  it  more  expeditious  to 
travel  by  the  passenger  trains. 

Appeal  from  the  Circuit  Court  of  Colbert. 

Tried  before  the  Hon.  Louis  Wyeth. 

This  action  was  brought  by  Henry  G.  Evans,  against  the 
Memphis  &  Charleston  Railroad  Company  and  the  Southern 
Railway  Security  Company  (the  latter  corporation  being  the 
lessee  of  said  railroad),  to  recover  damages  for  injuries  sus- 
tained by  plaintiff  on  account  of  defendants'  refusal,  through 
their  agent,  to  allow  him  to  travel  on  one  of  their  trains,  and 
compelling  him  to  leave  it,  because  he  had  not  procured  a 
ticket  before  entering  the  cars;  aud  was  commenced  on  the 
15th  February,  1874.  The  complaint  averred  that,  on  the 
13th  February,  1874,  the  day  on  which  the  grievances  com- 
plained of  were  committed,  the  defendants  were  operating, 
for  their  joint  advantage  and  profit,  the  line  of  railway  be- 
tween Memphis  and  Chattanooga,  which  ran  through  Tus- 
cumbia,  Alabama,  to  and  through  Iuka,  Mississippi,  aud  were 
running  trains  of  cars,  which  carried  both  freight  and  pas- 
sengers, for  reward ;  that  the  plaintiff,  being  in  Tuscumbia 
on  the  said  13th  February,  1874,  and  desiring  to  travel  by 
the  defendants'  road  to  Iuka,  made  repeated  efforts  to  pro- 
cure a  ticket  at  the  railroad  office  in  Tuscumbia,  and  sent  a 
messenger  to  the  defendants  asking  them  to  sell  him  a  ticket, 
which  might  enable  him  to  travel  on  the  cars  from  Tuscumbia 
to  Iuka ;  that  the  train  on  which  he  wished  to  travel  carried 
both  freight  and  passengers,  and  was  advertised  to  arrive  at 
Tuscumbia  at  one  o'clock  P.  m.,  and  to  leave  two  minutes 
afterwards,  bound  westward ;  that  the  ticket  office  in  Tus- 
cumbia was  closed  on  that  day,  from  ten  o'clock  in  the 
morning  until  the  arrival  and  departure  of  the  train  at  one 
o'clock,  and  the  plaintiff  was  unable  to  procure  a  ticket ;  that 
he  thereupon  entered  the  cars,  on  the  moment  of  their  de- 
parture, and  stated  to  the  conductor,  who  demanded  his 
ticket,  his  fruitless  efforts  to  procure  a  ticket,  and  offered  to 
pay  his  fare  in  money,  or  to  deposit  money  with  the  conduc- 
tor to  buy  a  ticket  at  Iuka ;  that  the  conductor  refused  to 
accept  the  money,  refused  to  sell  him  a  ticket,  and  compelled 
him  to  leave  the  cars,  &c;  by  means  whereof,  plaintiff  was 
greatly  injured  in  his  business,  &c,  to  his  damage  $5,000. 
The  defendants  separately  pleaded  the  general  issue ;  and 
the  railroad  company  also  pleaded,  that  its  co-defendant,  the 
Southern  Railway  Security  Company,  was  the  lessee  of  its 
road,  fixtures,  &c,  and  was  operating  the  road  for  its  own 
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separate  use  and  benefit,  at  the  time  the  alleged  grievances 
were  committed  ;  and  issue  seems  to  have  been  joined  on 
both  of  these  pleas. 

On  the  trial,  as  the  bill  of  exceptions  shows,  the  plaintiff 
was  examined  as  a  witness  on  his  own  behalf,  and  testified 
to  the  facts  alleged  in  the  complaint,  about  which  there 
seemed  to  be  controversy.  On  the  part  of  the  defendants  it 
was  proved,  that  the  Southern  Railway  Security  Company 
was,  on  the  said  13th  February,  1874,  operating  the  said  rail- 
road on  its  own  account,  under  a  lease  from  the  railroad 
company.  The  conductor  of  the  train  from  which  the  plain- 
tiff was  ejected,  who  was  examined  as  a  witness  for  the  de- 
fendants, testified  that  the  plaintiff  offered  to  pay  his  fare  to 
Iuka  in  money,  and  offered  to  deposit  with  him  the  money 
to  buy  a  ticket  at  Iuka,  which  offers  he  refused  to  accept, 
and  compelled  the  plaintiff  to  leave  the  cars,  because  his  in- 
structions were  imperative  to  allow  no  one  to  travel  on  the 
train  without  a  ticket.  F.  A.  Ross,  who  was  the  ticket  and 
freight  agent  of  the  railroad  at  Tuscumbia,  in  the  employ- 
ment of  the  Southern  Railway  Security  Company,  was  ex- 
amined as  a  witness  for  the  plaintiff,  and  testified  that,  until 
within  a  few  weeks  before  the  13th  February,  1874,  passen- 
gers wrere  not  allowed  to  travel  on  the  freight  trains ;  that 
about  that  time,  on  the  application  of  citizens  along  the  line 
of  the  road,  who  desired  to  come  into  Tuscumbia  on  matters 
of  business,  he  was  instructed  by  the  officers  of  the  road  to 
allow  persons  to  travel  in  the  caboose  car  attached  to  the 
freight  trains,  but  they  were  required  to  procure  tickets  be- 
fore entering  the  cars ;  that  the  regular  passenger  train, 
going  westward,  from  Tuscumbia  to  Iuka,  was  due  in  Tus- 
cumbia about  half  past  four  o'clock  in  the  afternoon,  and  the 
ticket  office  was  opened  each  day,  from  half  an  hour  to  an 
hour,  before  its  arrival,  but  at  no  other  time  during  the  day ; 
that  the  plaintiff's  messenger  from  the  hotel  came  to  him 
after  the  arrival  of  the  freight  train  on  the  day  specified,  and 
requested  him  to  go  to  the  office  and  sell  plaintiff  a  ticket  to 
Iuka ;  that  he  refused  to  go,  but  did  not  know  to  what  place 
the  plaintiff  was  going,  or  on  what  train  he  wanted  to  go ; 
that  a  public  notice  was  posted  at  the  ticket  office,  stating 
the  hours  at  which  the  office  was  open,  and  that  the  plaintiff 
was  informed  of  the  regulations  of  the  road  requiring  pas- 
sengers to  procure  tickets. 

"  This  was  all  the  evidence  in  the  case.  The  plaintiff's 
counsel  read  to  the  court,  in  argument,  the  act  of  the  legis- 
lature approved  April  19,  1873,  entitled  '  An  act  regulating 
the  charges  for  transportation  of  freight  upon  railroads 
within  this  State,"  which  consists  of  three  sections,  as  fol- 
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lows  :  fifed  1.  "  That  it  shall  not  be  lawful  for  any  railroad 
company,  nor  any  officer,  manager,  or  agent  of  any  railroad 
in  this  State,  nor  any  lessee  or  lessees  thereof,  or  association 
or  corporation  managing  or  operating  any  railroad  in  this 
State,  to  make  any  discrimination  in  the  rates  and  charges 
for  the  transportation  of  freight  or  passengers,  from  any  the 
same  point  or  place  on  the  line  of  said  railroad,  against  its 
being  carried  thereon  in  one  direction  or  the  other  on  such 
road ;  and  any  party  violating  the  provisions  hereof  shall  be 
liable  to  the  party  injured  thereby,  in  double  the  amount  of 
over-charge;  but  in  no  case  shall  the  penalty  be  less  than 
twenty  dollars."  Sec.  2.  "  That  all  railroad  companies  in  the 
State  are  hereby  authorized  to  charge  and  receive,  for  the 
transportation  of  passengers  over  their  roads,  or  any  part 
thereof,  at  the  rate  of  five  cents  per  mile,  and  no  more ;  pro- 
vided, such  railroad  company  may  charge  an  additional  half- 
cent  per  mile  from  such  each?]  passenger  who  pays  his  fare 
to  the  conductor  in  the  car,  and  who  enters  the  car  at  a  place 
where  tickets  are  kept  by  the  company  for  sale;  provided, 
each  ticket  office  shall  be  opened  and  kept  open  for  one  hour 
immediately  preceding  the  departure  of  each  passenger  train ; 
and  may,  for  the  transportation  of  local  freight,  demand  and 
receive  not  exceeding  fifty  per  cent,  more  than  the  rate  charged 
for  the  transportation  of  the  same  description  of^ freight  over 
the  whole  line  of  its  road;  and  any  railroad  company,  man- 
ager, agent,  or  officer,  violating  the  provisions  hereof,  shall 
be  liable  to  the  party  injured  thereby,  in  double  the  amount 
of  the  over-charge  ;  but  in  no  case  shall  the  penalty  be  less 
than  twenty  dollars."  The  third  section  repealed  all  incon- 
sistent laws.  The  court  charged  the  jury,  that  the  provis- 
ions of  this  act,  so  far  as  it  related  to  the  transportation  of 
passengers,  was  unconstitutional  and  void ;  to  which  charge 
the  plaintiff  excepted. 

The  court  further  charged  the  jury  :  2.  "  That  if,  by  the 
rules  and  regulations  of  the  defendants,  no  one  was  permit- 
ted to  travel  as  a  passenger  on  the  trains  used  for  carrying 
both  freight  and  passengers,  unless  he  first  procured  a  ticket, 
then,  unless  plaintiff  had  a  ticket,  the  defendants  had  the 
right  to  eject  him  from  the  said  cars,  although  he  may  have 
offered  to  pay  the  conductor  his  fare  in  money."  3.  "That 
if  they  believed  from  the  evidence  that  the  defendants'  rules 
and  regulations  did  not  permit  passengers  without  tickets  to 
travel  on  the  trains  used  by  them  to  carry  both  freight  and 
passengers,  and  that  plaintiff  was  ejected  from  one  of  said 
trains  because  he  had  no  ticket,  then  they  must  find  for  the 
defendants." 

The  plaintiff  excepted  to  each  of  these  charges,   and  re- 
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quested  the  court,  iu  writing,  to  instruct  the  jury  as  follows  : 
1.  "Before  a  railroad  company  can  require  passengers  to 
procure  tickets  before  they  can  ride  on  the  cars,  the  said  rail- 
road company  must  afford  every  reasonable  facility  to  pro- 
cure tickets ;  and  if  the  ticket  office  was  closed  on  the  day 
the  plaintiff  was  put  off  the  cars,  he  had  the  right  to  travel 
on  the  cars  without  a  ticket,  provided  he  offered  to  pay  his 
fare."  2.  "  That  plaintiff  had  the  right  to  ride  on  said  train 
on  the  13th  February,  1874,  without  a  ticket,  provided  he 
offered  the  conductor  the  money  for  his  fare."  The  court  re- 
fused to  give  these  charges,  and  the  plaintiff  excepted  to 
their  refusal. 

The  charges  given  by  the  court,  and  the  refusal  of  the 
charges  asked,  are  now  assigned  as  error. 

J.  B.  Moore,  for  the  appellant. — 1.  In  the  transportation 
of  passengers  and  freight,  railroad  companies  are  common 
carriers,  and  subject  to  all  the  duties  and  liabilities  imposed 
by  law  on  such  carriers.  They  cannot  evade  these  duties,  or 
limit  their  liability  for  the  non-performance  thereof,  by  any 
notice  posted  up  at  their  ticket  office,  or  other  place  of  busi- 
ness. They  may  adopt  reasonable  rules  and  regulations 
for  the  conduct  and  management  of  their  business;  but  no 
regulation  is  reasonable  which  disregards  the  necessities, 
comfort,  or  Convenience  of  the  public,  or  which  attempts  to 
limit  the  duties  and  liabilities  which  are  by  law  attached  to 
their  employment.  When  the  defendants  threw  open  their 
freight  trains  to  passengers,  those  trains  became  passenger 
trains ;  aud  while  they  might  require  passengers  to  procure 
tickets  before  entering  the  train,  they  were  bound  to  afford 
reasonable  facilities  for  procuring  tickets.  They  certainly 
could  not  require  plaintiff  to  procure  a  ticket,  refuse  to  sell 
him  one,  and  then  eject  him  from  the  cars  because  he  did 
not  have  one. — 16  Wallace,  319;  Dunn  v.  Grand  Trunk  Rail- 
road Go.,  58  Maine,  157;  Illinois  Railroad  Go.  v.  Sutton,  53 
111.  397 ;  Jefferson  Railroad  Co.  v.  Rodqers,  38  Indiana,  116 ; 
S.  G,  28  Indiana,  1 ;  55  111.  185 ;  15  Minn.  40 ;  52  N.  H.  430 ; 
Lacey's  Digest,  420-21,  §§  203-08 ;  2  Kent's  Com.  780,  8th 
edition.  , 

2.  The  act  of  April  19,  1873,  is  not  obnoxious  to  any  con- 
stitutional provision.  Its  title  is  broad  enough  to  include 
the  transportation  of  men,  cattle,  or  freight  of  any  kind.  For 
the  liberal  construction  which  constitutional  provisions,  sim- 
ilar to  ours,  have  received  from  the  courts,  see  Cooley's 
Const.  Limitations,  146. 

Beirne,  Humes  &  Gordon,  contra. — 1.  Under  the  circum- 
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stances  disclosed  by  the  evidence,  the  railroad  company  was 
under  no  obligation  to  keep  its  ticket  office  open  at  any  hour 
of  the  day  except  immediately  before  the  arrival  of  the  regu- 
lar passenger  train.  The  exceptional  privilege  of  riding  upon 
freight  trains  was  granted  upon  conditions  which  were  rea- 
sonable and  proper,  and  which  were  accepted  by  those  for 
whose  accommodation,  and  at  whose  request  alone,  the  per- 
mission was  granted.  The  right  of  the  public  to  travelling 
accommodations  from  a  common  carrier  is  not  an  unlimited 
right,  but  is  subject  to  such  reasonable  regulations  as  the 
carrier  may  prescribe,  for  the  due  accommodation  of  the 
travelling  public,  for  the  proper  transportation  of  freight,  and 
for  the  due  arrangement  of  its  business. — Story  on  Bail- 
ments, §  519  a ;  Angell  on  Carriers,  §§  525,  530  ;  Pierce  on 
Amer.  Railroad  Law,  253. 

"  A  railroad  company  has  the  right  to  make  a  regulation 
requiring  all  passengers  to  purchase  tickets  before  taking 
passage  in  a  caboose  car  attached  to  a  freight  train,  and  to 
enforce  this  rule  by  ejecting  all  persons  not  having  tickets." 
Law  v.  Illinois  Central  Railroad  Co.,  32  Iowa,  534;  T.  P.  & 
W.  Railroad  Co.  v.  Patterson,  63  Illinois,  304  "A  passenger, 
who  knowingly  disregards  the  rule  requiring  tickets  to  be 
purchased  before  taking  passage  upon  a  freight  train,  is  upon 
the  same  footing  with  one  who  refuses  to  pay  fare,  and  may 
be  expelled  at  any  regular  station." — C,  C.  &  C.  Railroad 
Co.  v.  Bartram,,  11  Ohio  St.  457 ;  Mlinois  Central  Railroad  Co. 
v.  Nelson,  59  Illinois,  110.  "It  is  the  duty  of  a  railroad  com- 
pany to  the  public  to  run  its  trains  according  to  its  regula- 
tions. These  cannot  be  infringed  to  accommodate  a  single 
passenger.  It  is  the  duty  of  each  passenger  to  inform  him- 
self when,  where,  and  how  he  can  go  or  stop,  according  to 
the  regulations  of  the  company's  trains ;  and  if  he  make  a 
mistake,  which  is  not  induced  by  the  company's  agent,  he 
has  no  remedy." — Pittsburg,  Cincinnati  &  St.  Louis  Railroad 
Co.  v.  Nuzum,  decided  by  the  Supreme  Court  of  Indiana,  and 
reported  in  Central  Law  Journal,  Dec.  24, 1875,  p.  829 ;  also, 
Chaney  v.  B.  &  M.  Railroad  Co.,  11  Mete.  121 ;  B.  &  L.  Rail- 
road Co.  v.  Proctor,  1  Allen,  267  ;  Johnson  v.  Concord  Railroad 
Co.,  46  N.  H.  213. 

2.  The  ruling  of  the  court  below  as  to  the  unconstitution- 
ality of  the  act  approved  April  19,  1873,  was  correct,  as  the 
title  limits  the  act  to  the  transportatation  of  freight. — 
Walker  v.  The  State,  49  Ala.  329.  Even  if  erroneous,  it  was 
error  without  injury,  since  the  alleged  injury  occurred  on  a 
freight  train  ;  and  the  provisions  of  said  act  as  to  passenger 
trains,  admitting  their  constitutionality,  had  no  possible  ap- 
plication. 
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BRICKELL,  C.  J.— 1.  We  concur  with  the  judge  of  the 
Circuit  Court  in  the  opinion,  that  so  much  of  the  act  of  April 
19,  1873,  entitled  "An  act  regulating  the  charges  for  trans- 
portation of  freight  upon  railroads  within  this  State"  (Painph. 
Acts  1872-3,  p.  62),  as  relates  to  the  transportation  of  pas- 
sengers, is  unconstitutional.  The  title  limits  the  subject  of 
the  enactment  to  the  transportation  of  freight,  excluding  by 
its  terms  any  reference  to  passengers.  Whether  the  act,  if 
constitutional,  has  any  especial  influence  on  the  questions 
the  case  presents,  is  not  material  to  discuss. 

2.  A  common  carrier  is  bound  to  transport  all  freight  and 
passengers  which  offer,  within  the  line  of  his  usual  business, 
and  an  unreasonable  failure  or  refusal  is  a  breach  of  the  duty 
imposed  by  the  nature  and  character  of  his  employment. — 2 
Redf.  Rail  219,  §  182.  The  carrier  has  power  to  make  rea- 
sonable rules  and  regulations,  as  to  the  time  and  mode  of  the 
performance  of  the  duty ;  and  to  these  rules  all  who  seek  his 
services  must  conform.  In  justice,  he  cannot  ask  to  make 
unreasonable  rules  and  regulations,  or,  without  consulting 
the  rights,  convenience,  and  interest  of  the  public  who  rely 
on  him  for  transportation,  arbitrary  rules  and  regulations, 
adapted  only  to  his  convenience  and  interest.  In  determin- 
ing whether  a  regulation  he  adopts  is  reasonable,  while  due 
regard  will  be  paid  to  the  character  and  responsibility  of  his 
relation  to  the  public,  their  rights  and  interests  must  be  kept 
in  view.  A  railroad  is  a  carrier  of  freight  and  passengers ; 
and  its  officers  and  agents  may  properly  use  separate  trains 
for  the  transportation  of  freight  and  of  passengers,  exclud- 
ing passengers  from  the  one,  and  freight  from  the  other. — 
Cleveland,  Columbus  &  Cincinnati  Railroad  Co.  v.  Bartram,  11 
Ohio  St.  459  ;  Dunn  v.  Grand,  Trunk  Railway,  58  Maine,  187. 
If  they  permit  the  transportation  of  passengers  on  trains  es- 
pecially devoted  to  the  transportation  of  freight,  it  is  but  a 
reasonable  regulation  to  require  such  passengers  to  procure 
tickets  before  entering  the  train.  Such  a  regulation  is  not 
burdensome  on  the  passenger,  and  may  be  necessary  for  the 
protection  of  the  interests  of  the  railroad  company.  It 
would  be  reasonable  and  just  as  to  a  train  devoted  especially 
to  carriage  of  passengers. — C.  B.  &  T.  B.  B.  v.  Parks,  18111. 
460. 

These  are  propositions  not  controverted  in  the  present 
case.  The  point  of  controversy  is,  the  railroad  company  hav- 
ing opened  its  freight  trains  for  the  transportation  of  passen- 
sengers,  who  procured  tickets,  must  not  reasonable  facilities 
be  afforded  the  travelling  public  to  procure  tickets  ?  If  such 
facilities  are  not  afforded,  can  a  passenger  who  has  entered 
the  car,  after  using  proper  diligence  to  procure  a  ticket,  and 
Vol.  lvi. 
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failing,  offers  to  pay  the  proper  charge  for  his  transportation, 
be  rightfully  ejected?  We  have  no  hesitation  in  answering 
the  first  question  affirmatively,  and  the  second  negatively. 
In  the  determination  of  these  questions,  no  importance  isT 
or  should  be,  attached  to  the  fact,  stated  by  the  ticket  agent 
at  Tuscumbia,  that  the  inducement  to  open  the  freight  trains 
to  the  transportation  of  passengers  was  the  request  of  citi- 
zens, residing  near  the  line  of  the  road,  whose  convenience 
would  be  thereby  promoted.  The  fact  is,  the  freight  trains 
were  opened  to  the  transportation  of  all  passengers  who  pro- 
cured tickets  before  entering  the  cars.  The  only  limitation 
on  the  right  of  transportation  was  the  procurement  of  a- 
ticket.  The  residence,  or  the  business  of  the  passenger,  was 
not  a  reason  for  his  exclusion;  and  it  is  far  from  being  cer- 
tain that  any  discrimination  because  of  the  residence,  or 
business  of  the  passenger  (the  business  not  being  unlawful), 
could  be  allowed ;  that  the  freight  trains  could  be  opened, 
not  for  the  public  at  large — for  all  whose  inclination,  conve- 
nience, or  interest,  might  induce  them  to  accept  that  mode 
of  transportation — but  for  persons  residing  in  a  particular 
locality,  or  taking  that  mode  of  transportation  for  particular 
reasons. 

Having  opened  the  freight  trains  for  the  transportation  of 
passengers,  inducing  the  public  to  seek  and  rely  on  transpor- 
tation by  them,  while  properly  those  who  sought  this  mode 
of  transportation  could  be  required  to  procure  tickets,  rea- 
sonable facilities  for  procuring  tickets  must  be  afforded.  It 
would  be  a  mere  delusion  of  the  public,  to  advertise  them 
that  the  freight  trains  were  opened  for  the  transportation  of 
passengers  who  procured  tickets,  and  yet  afford  no  oppor- 
tunity for  procuring  a  ticket,  until  it  would  be  more  conve- 
nient to  take  the  passenger  train,  if  immediate  transporta- 
tion was  the  purpose.  Immediate  and  expeditious  transpor- 
tation is  the  public  benefit  derived  from  railways,  which  is 
the  consideration  of  the  extraordinary  rights  and  privileges 
conferred  by  the  legislative  enactments  incorporating  the 
companies  constructing  and  operating  them.  The  travelling 
public  but  seldom  obtain  the  ticket,  which  is  a  mere  acknowl- 
edgment of  the  right  of  the  bearer  to  transportation,  on  any 
train  passing  to  the  place  designated  on  it,  until  on  the  eve 
of  the  departure  of  the  train  it  is  proposed  to  take.  This 
has  been  so  long  the  habit  of  the  travelling  public,  induced 
by  the  usage  of  railroads  to  afford,  just  before,  and  on  the 
departure  of  the  trains,  more  certainly  than  at  any  other 
time,  the  opportunity  of  procuring  tickets,  that  it  would  be  a 
public  deception  now  to  recognize  as  reasonable  a  regulation 
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of  the  road  which  required  the  procurement  of  tickets  sev- 
eral hours  in  advance  of  that  time. 

If  it  was  a  rule  of  this  road,  that  the  office  for  the  sale  of 
tickets  should  be  open  only  an  hour  before  the  arrival  or  de- 
parture of  the  passenger  trains,  or  only  at  the  time  of  the 
arrival  or  departure  of  such  trains,  and  this  was  several 
hours  different  from  the  time  of  the  arrival  and  departure  of 
the  freight  trains,  it  was  not  reasonable,  as  to  persons  desir- 
ing to  travel  on  the  freight  trains.  It  was  an  inhibition  of 
transportation  on  the  freight  trains  opened  to  the  uses  of 
passengers'  trains,  and  publicly  appropriated  to  such  uses, 
unless  a  regulation  was  complied  with,  that  is  variant  from 
the  usages  of  railroads,  on  which  the  travelling  public  do, 
and  have  just  right  to  rely.  It  was  misleading  and  deceptive, 
and  would  often  operate,  as  the  evidence  in  this  case  tends  to 
show  it  did  operate,  to  disappoint  and  delay  those  who  ac- 
commodated themselves  to  the  uses  publicly  made  of  the 
freight  trains.  Certainly,  it  was  no  hardship  that  the  ticket 
office  should  have  been  opened,  or  some  other  facility  af- 
forded for  procuring  tickets,  at  some  reasonable  time  coin- 
cident with  the  arrival  and  departure  of  the  freight  trains,  if 
it  was  intended  that  the  travelling  public  should  be  allowed 
passage  on  them.  It  would  only  have  been  conformity  to 
the  usage  of  railroads,  and  the  usage  of  this  road,  as  to  pas- 
senger trains.  The  distinction  between  the  two  trains,  ex- 
cept as  to  the  accommodations  to  be  afforded,  and  the  speed 
of  travel,  was  destroyed  when  the  freight  train  was  made 
also  a  passenger  train.  While  the  procurement  of  a  ticket 
was  a  reasonable  regulation,  it  becomes  unreasonable,  if 
proper  facilities  for  obtaining  it  are  not  afforded.  Proper  fa- 
cilities are  not  afforded,  when  tickets  can  be  bought,  as  a 
matter  of  right,  only  when  transportation  immediately  would 
be  more  convenient  on  the  regular  passenger  trains. 

The  Circuit  Court  erred  in  the  second  and  third  instruc- 
tions to  the  jury,  and  in  refusing  the  first  instruction  re- 
quested by  the  appellant.  We  are  not  justified,  in  the  pres- 
ent aspect  of  the  case,  in  determining  whether  the  appellant's 
remedy  for  the  wrong  of  which  he  complains  is  against  the 
lessee  only,  or  against  lessor  and  lessee  jointly.  Nor  is  there 
before  us  any  question  as  to  the  measure  of  damages,  if  the 
appellant  can  recover. 

The  judgment  is  reversed,  and  the  cause  remanded. 
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McClellan  v.  Lipsconib. 

Statutory  Ileal  Action  in.  Nature  of  Ejectment. 

1.  Lien  of  attachment ;  death  of  defendant  before  judgment — When  an  attach- 
ment is  levied  on  personal  property,  the  death  of  the  defendant  before  judg- 
ment does  not  destroy  the  lien,  nor  dissolve  the  attachment ;  but,  if  the  levy 
is  on  lauds,  and  the  defendant  dies  before  judgment,  and  the  action  is  revived 
and  prosecuted  to  judgment  against  his  administrator,  a  sale  of  the  lands  un- 
der execution  on  such  judgment  conveys  no  title  to  the  purchaser  as  against 
the  heirs. 

2.  Same;  as  to  plaintiff's  remedy,  qucvre. — Whether  the  plaintiff's  remedy,  in 
such  case,  is  by  scire  facit is  .igainst  (he  heirs,  under  the  statute  of  Westminister 
2  (13  Edw.  1,  eh.  45),  as  a  part  of  the  common  law  in  this  State,  or  by  bill  in 
equity,  quaere. 

3.  Error  without  injury,  in  rulings  on  evidence. — When  the  plaintiff  in  eject- 
ment, or  a  statutory  real  action  in  the  nature  of  ejectment,  fails  to  show  such 
title  in  himself  as  will  sustain  the  action,  this  court  will  not,  at  his  instance, 
reverse  the  judgment  on  account  of  any  erroneous  rulings  on  questions  of  evi- 
dence, which  are,  at  most,  only  error  without  injury. 

Appeal  from  the  Circuit  Court  of  Madison. 

Tried  before  the  Hon.  Louis  Wyeth. 

This  action  was  brought  by  Thomas  J.  McClellan,  against 
Jefferson  Humphrey,  tenant  in  possession,  to  recover  a  cer- 
tain tract  of  land  in  said  county,  containing  about  three 
hundred  and  twenty  acres :  and  was  commenced  on  the  26th 
September,  1873.  The  heirs-at-law  of  Mrs.  Sarah  Lips- 
comb, deceased,  ivere  made  defendants,  on  their  own  motion, 
as  landlords  of  the  tenant  in  possession,  and  pleaded  not 
guilty,  with  a  suggestion  of  adverse  possession  for  three 
years,  and  the  erection  of  valuable  improvements.  On  the 
trial,  as  the  bill  of  exceptions  shows,  the  plaintiff  offered  in 
evidence,  in  proof  of  his  title,  the  record  of  an  attachment 
suit  instituted  by  him  against  the  said  Mrs.  Sarah  Lipscomb 
in  her  life-time,  which  showed  the  following  proceedings : 
The  attachment  was  sued  out  on  the  22d  October,  1867,  on 
the  ground  that  the  defendant  was  "about  fraudulently  to 
dispose  of  her  property,"  and  was  levied  on  the  lands  in  con- 
troversy. Mrs.  Lipscomb  having  died,  and  the  suit  having 
been  thereupon  revived  against  John  T.  Lipscomb  as  her  ad- 
ministrator (which  only  appears,  however,  from  a  complaint 
which  was  substituted,  on  notice,  and  motion,  after  the  com- 
mencement of  this  suit),  a  judgment  was  rendered  on  the 
20th  May,  1872,  in  favor  of  the  plaintiff,  and  against  the  said 
administrator,  for  the  amount  of  the  debt  claimed,  with  in- 
terest, and  costs,  amounting  to  about  $2,500.     On  this  judg- 
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ment  an  execution  was  issued,  which  is  not  set  out  in  the 
record,  but  which  is  stated  to  have  been  "returned  for  alias 
October  24,  j  872";  and  an  alias  was  thereupon  issued  on  the 
10th  December,  1872,  against  "the  goods  and  chattels,  lands 
and  tenements  of  John  T.  Lipscomb,  administrator  of  the 
estate  of  Sarah  Lipscomb,  deceased,"  and  levied  on  the  lands 
in  controversy.  The  lands  were  advertised  for  sale  under 
this  levy,  and  were  sold  on  the  first  Monday  in  March,  1873  ; 
the  plaintiff  becoming  the  purchaser,  at  the  price  of  $2,000, 
and  receiving  the  sheriff's  deed.  The  court  excluded  from 
the  jury,  on  motion  of  the  defendants,  the  execution  and  the 
sheriff's  deed  to  the  plaintiff;  to  which  ruling  the  plaintiff 
reserved  an  exception.  The  plaintiff  offered  in  evidence, 
also,  a  certified  copy  of  a  deed  dated  November  23,  1867,  by 
which  Mrs.  Sarah  Lipscomb  conveyed  the  lands  in  contro- 
versy to  her  daughter-in-law,  the  wife  of  said  John  T.  Lips- 
comb, for  the  consideration,  as  recited,  of  $2,000  ;  which  deed 
the  court  also  excluded  from  the  jury,  on  motion  of  the  de- 
fendants, and  the  plaintiff  excepted.  In  consequence  of 
these  rulings  of  the  court,  with  others  which  require  no 
special  notice,  the  plaintiff  was  compelled  to  take  a  non-suit ; 
which  he  now  moves  to  set  aside,  and  assigns  as  error  the 
several  rulings  to  which  he  reserved  exceptions. 

D.  P.  Lewis,  R.  A.  McClellan,  and  D.  D.  Shelby,  for  ap- 
pellant.— The  attachment  suit  did  not  abate  by  the  death  of 
Mrs.  Lipscomb,  but  was  properly  revived  against  her  admin- 
istrator.— Rev.  Code,  §§  2542,  2555  ;  Woolfork  v.  Ingram,  53 
Ala.  13 ;  Hendon  v.  White,  52  Ala.  597.  The  lien  of  the  at- 
tachment not  being  lost,  the  land  was  subject  to  the  judg- 
ment and  execution ;  and  nothing  passed  by  the  deed  to 
Mrs.  Lipscomb's  daughter-in-law.  Besides,  the  doctrine  of 
lis  pendens  applies  to  her,  and  those  claiming  under  her,  and 
attaches  from  the  service  of  the  process. — Doe,  ex  dem.  (Jhau- 
dron  v.  Magee,  8  Ala.  571 ;  Center  v.  P.  dt  M.  Bank,  22  Ala. 
743  ;  Murray  v.  Ballou,  1  Johns.  Ch.  566.  If  the  deed  was 
effectual  to  convey  the  title  to  the  grantee,  then  no  interest 
descended  to  the  defendants  as  the  heirs  of  their  mother. 

L.  P.  Walkee,  Beirne,  Humes  &  Gordon,  and  Brandon  & 
Jones,  contra. — The  levy  of  an  attachment  does  not  change 
the  defendant's  estate,  nor  vest  any  title  in  the  plaintiff ;  and 
if  the  defendant  dies  before  judgment,  the  attachment 
abates. — Drake  on  Attachment,  §§  221,  222,  433;  Hale  v. 
Cummings,  3  Ala.  398.  A  purchaser  at  sheriff's  sale  acquires 
only  such  interest  as  the  defendant  in  execution  had. —  You 
v.  Flinn,  34  Ala.  409 ;  Davis  v.  McKinley,  5  Ala.  719  ;  Rorer 
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on  Judicial  Sales,  §  1051.  On  the  death  of  an  intestate,  his 
lands  descend  to  the  heir ;  and  the  title  of  the  heir  can  only 
be  divested  by  a  sale  in  the  mode  prescribed  by  the  statute. — 
Master  son  v.  Girard,  10  Ala.  60 ;  Chiyhizola  v.  LeBaron,  21 
Ala.  406;  Anderson  v.  McGowan,  42  Ala.  280;  Hall  v.  Hall, 
47  Ala.  290 ;  3  Humph.  139.  Lands  of  an  intestate  cannot 
be  sold  under  execution  issued  on  a  judgment  rendered 
against  the  administrator. — 4  Kent,  428 ;  Carter  v.  Balfour, 
19  Ala.  814;  Bell  v.  Robinson,!  Stew.  193;  Lucas  v.  Price, 
4  Ala.  679 ;  Abercrombie  v.  Hall,  6  Ala.  657;  Martin  v.  Br. 
Bank  at  Decatur,  15.  Ala  587.  In  ejectment,  the  plaintiff 
must  recover  on  the  strength  of  his  own  title,  and  not  on  the 
weakness  of  the  defendant's  title.  Here,  the  plaintiff  showed 
no  title  whatever  in  himself ;  and  if  the  record  shows  any 
error  whatever,  it  is  only  error  without  injury. 

MANNING,  J. — The  plaintiff  in  the  present  cause  had 
previously  sued  his  debtor,  Mrs.  Lipscomb,  by  a  writ  of  at- 
tachment, which  was  levied  on  land  of  the  latter ;  the  reason 
assigned  for  praying  out  the  writ  of  attachment  being,  that 
the  debtor  was  "about  fraudulently  to  dispose  of  her  prop- 
erty." She  did,  a  few  days  later,  make  a  deed  of  sale  of  a 
part  of  the  land  attached,  to  a  daughter-in-law ;  and  having 
afterwards  died,  the  action  was  revived,  and  prosecuted  to 
judgment  against  her  administrator.  On  this  judgment, 
writs  of  execution  were  issued,  under  which  some  of  the 
lands  attached  were  sold  by  the  sheriff,  and  bought  by  the 
plaintiff.  The  action  in  the  cause  now  before  us  was  brought 
by  him,  against  the  tenant,  to  obtain  possession  of  the  lands ; 
and  the  heirs  of  the  deceased  debtor,  Mrs.  Lipscomb,  on 
their  application,  were  let  in  to  defend,  instead  of  the  tenant. 
On  the  trial,  plaintiff  offered,  as  evidence  of  his  title,  a  record 
of  the  attachment  suit,  and  of  the  sheriff's  sale  under  the 
execution,  and  the  sheriff's  deed ;  which  evidence  was,  on 
motion  of  defendants,  excluded  by  the  court ;  and  the  prin- 
cipal question  for  us  to  decide  is,  whether  or  not,  in  this 
ruling,  the  Circuit  Court  erred. 

According  to  the  statute,  "The  levy  of  an  attachment 
creates  a  lien,  in  favor  of  the  plaintiff,  upon  the  estate  of  the 
defendant  so  levied  on,  from  the  levy." — Rev.  Code,  §  2955. 
And  in  Woolfork  v.  Ingram  (53  Ala.  p.  13),  it  is  said  of  this 
lien,  "Nothing  occurring  subsequent  to  the  levy  can  destroy 
it,  but  the  dissolution  of  the  attachment ;"  which  is  not  dis- 
solved by  the  death  merely  of  the  defendant.  In  that  case, 
the  property  attached  was  personalty ;  the  title  to  which, 
subject  to  the  special  property  vested  in  the  sheriff  by  the 
levy,  passed,  on  the  death  of  the  original  defendant,  to  his 
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executor,  against  whom  the  attachment  suit  was  revived,  and 
prosecuted  to  a  judgment.  The  things  levied  on  having  been 
replevied  by  testator,  and  others  as  his  bondsmen,  who  there- 
by became,  in  effect,  bailees  of  the  property,  it  was  held, 
that  as  it  was  not  forthcoming  to  satisfy  the  judgment,  exe- 
cution might  issue  thereupon,  according  to  section  2966  of 
the  Eevised  Code,  against  the  sureties  to  the  forfeited  re- 
plevy bond,  notwithstanding  the  death,  before  judgment,  of 
their  principal,  the  original  defendant. 

But  the  levy  of  either  an  attachment,  or  execution,  upon 
realty,  unlike  a  levy  on  personalty,  does  not  invest  the  sheriff 
with  a  title,  nor  divest  the  owner  of  his  title,  or  possession. — 
Fry  v.  Branch  Bank,  16  Ala.  284-5.  It  only  creates  a  lien,  to 
be  made  available  in  the  event  judgment  shall  be  rendered 
in  favor  of  plaintiff  in  the  suit;  and  if  the  judgment  is  ob- 
tained after  the  death  of  the  owner,  and  a  revival  of  the  suit 
against  his  administrator  (as  in  the  present  case),  the  lien 
cannot  be  enforced,  by  a  sheriff's  sale  of  the  realty  to  satisfy 
an  execution  upon  that  judgment ;  because  the  judgment  and 
execution  are  against  the  administrator,  upon  whom,  as  such, 
the  title  to  the  realty  did  not  descend.  On  the  death  of  the 
former  owner,  the  title  then  in  him  passed  to  his  heirs ;  and 
no  man  shall  be  deprived  of  his  land,  without  an  opportunity 
to  defend  his  title  against  the  claimant.  In  reference  to  an 
execution  in  the  hands  of  a  sheriff  at  the  time  of  the  de- 
fendant's death,  the  statute  law  has  authorized  lands  subject 
to  it,  to  be  sold  to  satisfy  it,  or  an  alias  issued  to  take  its 
place,  without  the  lapse  of  a  term. — Eev.  Code,  §  2875  ; 
Hendon  v.  White,  52  Ala.  597.  But  there  is  no  such  enact- 
ment to  carry  into  effect  the  lien  of  a  writ  of  attachment 
levied  on  lands. 

2.  In  what  mode,  in  such  a  case  as  the  present,  the  con- 
troversy must  be  instituted,  it  may  not  be  easy  to  determine. 
In  Tennessee,  under  an  act  of  1784,  which  authorizes  a  scire 
facias  to  issue  to  the  heirs  of  a  person  against  whom  judg- 
ment was  obtained  in  his  life  time,  to  show  cause  why  plain- 
tiff should  not  have  execution  thereof  against  the  lands  de- 
scended to  them,  it  is  held,  that  a  creditor,  who  has  obtained 
a  lien  by  attachment  on  the  land  of  his  debtor,  in  the  life- 
time of  the  latter,  and  a  judgment  after  his  death  against  his 
administrator,  may,  when  the  personalty  is  exhausted,  have 
a  scire  facias  against  the  heirs,  to  subject  the  land  which  had 
been  attached,  to  satisfaction  of  the  judgment. —  Per/aws' 
Heirs  v.  Norvell,  6  Humph_  151.  A  similar  statute  in  this 
State,  not  being  incorporated  in  the  Code,  was  abrogated  by 
the  adoption  of  it,  which  operated  to  repeal  all  general  laws 
not  contained  therein.     It  is  not,  therefore,  certain  what 
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would  now  be  the  proper  mode  of  obtaining  satisfaction  of 
the  judgment  in  an  attachment  cause,  in  a  case  of  that  kind, 
in  this  State. — See  Bell  v.  Bobinsons  Heirs,  1  Stew.  193  ;  Fry 
v.  Br.  Bank  at  Mobile,  16  Ala.  282. 

The  writ  of  scire  facias  was  anciently  used  by  the  English 
courts,  as  a  common-law  process  of  obtaining  execution, 
against  heirs,  of  a  judgment  rendered  against  their  ancestor 
in  his  lifetime,  for  the  recovery  of  land  in  a  real  action.  In 
this  manner,  they  were  made  parties  to  the  record,  so  that 
consistently  with  it  the  execution  might  go  against  them. 
By  the  statute  of  "Westminister  2  (13  Edw.  1,  st.  1,  ch.  45), 
enacted  long  before  the  settlement  of  this  country,  the  writ 
was  made  available  to  obtain  execution  against  the  legal  rep- 
resentatives of  a  deceased  defendant  to  a  judgment  in  a  per- 
sonal action  also  ;  and  under  this  act,  it  became  a  rule,  that 
"where  a  new  person,  who  was  not  a  party  to  a  judgment  or 
recognizance,  derives  a  benefit  by,  or  becomes  chargeable  to 
the  execution,  there  must  be  a  scire  facias  to  make  him  a  par- 
ty to  the  judgment  or  recognizance." — Foster  on  Scire  Facias, 
6,  99,  175.  It  is  worthy  of  consideration,  whether,  under 
this  statute,  as  a  part  of  the  common  law  in  this  State,  a 
scire  facias  should  be  issued  to  heirs,  to  enforce  a  sale  under 
execution  of  lands  descended  to  them  after  being  attached, 
or  whether  the  plaintiff  should  have  recourse  to  a  court  of 
equity,  for  its  aid.  As  the  question  has  not  been  argued, 
and  it  is  not  necessary  for  us  to  decide  it,  we  leave  it  unde- 
termined. Indeed,  by  itself  simply,  it  is  not  now  presented. 
Other  questions  are  complicated  with  it  by  the  execution  of 
the  deed  to  the  daughter-in-law. 

The  sale  of  the  land  sued  for  in  the  present  action  having 
been  made  under  a  judgment  and  execution  against  the  ad- 
ministrator alone,  after  the  death  of  the  original  defendant, 
when  there  was  no  title  in  the  administrator  to  be  sold,  the 
purchaser  from  the  sheriff  acquired  none  upon  which  he 
could  maintain  this  action.  The  court,  therefore,  did  not 
err  in  excluding  the  record  of  the  former  suit,  and  the  execu- 
tion therein  and  sheriff' s  deed,  from  the  jury. 

3.  It  is  not  contended  that  the  plaintiff  had  any  right, 
other  than  that  supposed  to  have  been  derived  through  these 
proceedings.  In  this  controversy,  he  must  rely  on  the 
strength  of  his  own  title — not  on  the  infirmity  of  that  of  his 
adversaries.  And  as  he  had  none  that  would  enable  him  to 
maintain  his  suit,  no  damage  could  come  to  him  from  the 
exclusion  from  the  jury  of  the  deed  of  Mrs.  Lipscomb  to  her 
daughter-in-law,  or  any  of  the  other  evidence  on  his  behalf 
which  the  court  ruled  out. 

The  judgment  of  the  Circuit  Court  must  be  affirmed. 

Brickell,  C.  J.,  not  sitting. 
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Varner  v.  Young's  Executor  et  al. 

Bill  in  Equity  by  Children,  claiming  under  Deed  of  Gift,  against 
Trustee's  Executor,  for  Settlement  of  Trust. 

1.  G'ft  to  grantor's  wife  "and  her  children" ;  lohether  after-born  children  take. — ■ 
Uncbr  tiie  principles  declared  in  the  case  of  Vanzant  v.  Morris,  25  Ala.  285,  which 
"remain  unaffected  by  any  later  ruling;  ol  this  court,"  a  deed  of  gift,  by  which 
the  grautor  conveys  lauds  in  trust  for  his  wife  "and  her  children,  to  her  and 
their  proper  use,  and  exclusive  benefit  and  behoof  forever,  in  fee  simple,"  vests 
iu  the  wife  and  her  only  child  then  living  equal  undivided  interests  in  the 
property,  to  the  exclusion  of  after-born  children. 

2.  Foreign  judicial  decisions . — The  decisions  of  foreign  courts,  like  foreign 
statutes,  must  be  proved,  before  they  can  be  made  the  basis  of  judicial  decis- 
ions by  our  courts.  In  construing  a  deed  of  gift  executed  in  Georgia,  this 
court  will  not  be  governed,  as  by  an  authoritative  adjudication,  by  a  decision 
of  the  court  of  last  resort  in  that  State,  which  was  not  proved  and  offered  in 
evidence. 

3.  Gift  to  grantor's  wife  "and  heirs  of  her  body  by  her  said  husband." — A  deed 
of  gift,  by  which  the  grantor  conveys  lands  to  his  wife  "ami  the  heirs  of  her 
body  by  her  said  husband,"  creates  an  estate  tail  at  common  law  ;  but,  if  the 
subject  of  the  gift  be  slaves,  or  other  personal  property,  the  absolute  title  is 
vested  in  the  wife,  under  the  laws  of  Alabama,  and  under  the  laws  of  Georgia 
(Code  of  1873,  §  2250),  as  proved  in  this  case. 

Appeal  from  the  Chancery  Court  of  Chambers. 

Heard  before  the  Hon.  N.  S.  Geaham. 

The  bill  in  this  case  was  filed  on  the  17th  January,  -1874,  by 
Young  Charles  Varner  and  others,  only  living  children  of  Wil- 
liam Varner  and  Hasletine  J.  Varner,  his  wife,  against  the  exec- 
utor of  the  last  will  and  testament  of  Leonard  H.  Young,  de- 
ceased, his  heirs-at-law,  and  the  legatees  and  devisees  under 
his  will.  Its  object  was  to  enforce  a  trust  in  lands,  which 
had  been  conveyed  to  said  Leonard  H.  Young  as  trustee,  as 
hereinafter  more  particularly  stated,  and  to  compel  a  settle- 
ment and  account  of  his  trusteeship.  The  alleged  trust  orig- 
inated in  Georgia,  where  the  parties  then  resided,  and  arose 
in  this  manner :  On  the  28th  December,  1857,  "William  Var- 
ner, who  was  the  father  of  the  complainants,  and  had  married 
a  daughter  of  said  Leonard  H.  Young,  conveyed  certain 
slaves,  in  consideration  of  natural  love  and  affection,  to  his 
wife,  "  Hasletine  J.  Varner,  and  the  heirs  of  her  body  by 
her  present  husband,  William  Varner,  and  their  assigns ;" 
"  to  have  and  to  hold  the  said  property,  unto  the  said  Hasle- 
tine J.  Varner  and  the  heirs  of  her  body  by  her  said  hus- 
band, and  assigns,  to  her  and  their  own  proper  use,  benefit, 
and  behoof,  forever."     At  the  time  this  deed  was  executed, 
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said  William  Varner  and  wife  had  one  child  living,  Kebecca 
Ann  Yula  by  name,  who  was  born  on  the  13th  September, 
1857,  and  died  on  the  22d  March,  1858,  before  any  other 
child  was  born  to  them.  In  July,  1857,  said  William  Var- 
ner, Leonard  H.  Young,  and  one  W.  H.  Goss,  who  had  also 
married  a  daughter  of  said  Young,  purchased  a  tract  of  land 
in  Troup  county,  Georgia,  where  they  all  then  resided,  at  a 
public  sale  made  by  the  executor  of  the  last  will  and  testa- 
ment of  Nicholas  Lewis,  deceased ;  and  each  gave  his  three 
promissory  notes,  with  the  other  two  as  sureties,  for  his  part 
of  the  purchase-money.  In  payment  of  Yarner's  notes,  or 
some  of  them,  the  executor  of  Lewis  agreed  to  accept  three 
of  the  slaves  conveyed  by  the  said  deed  of  gift,  which  had 
up  to  that  time  continued  in  the  possession  of  said  William 
Varner ;  and  in  order  to  perfect  the  title  to  the  said  slaves, 
no  trustee  having  been  named  in  the  deed  of  gift,  the  said 
Leonard  H  Young  was  appointed  trustee  by  the  Superior 
Court  of  said  county,  exercising  chancery  powers,  and  was 
authorized  to  sell  the  said  three  slaves,  and  to  invest  the 
proceeds  of  sale  in  lands  ;  and  he  accordingly  conveyed  them 
to  said  executor,  who  thereupon  delivered  up  Varner's  notes. 
On  the  same  day,  February  25, 1858,  and  as  part  of  the  same 
transaction  (according  to  the  allegations  of  the  bill),  said 
William  Varner  conveyed  his  portion  of  the  said  tract  of 
land,  in  consideration  of  natural  love  and  affection  for  his 
wife  and  children,  to  the  said  Leonard  H.  Young,  "  as  trustee 
of  Hasletine  J.  Varner  and  her  children,  to  her  and  their 
proper  use,  and  exclusive  benefit  and  behoof  forever,  in  fee 
simple." 

On  the  27th  January,  1860,  on  the  petition  of  said  Young 
and  Mrs.  Varner,  addressed  to  the  judge  of  the  Superior 
Court  of  Troup  county,  sitting  in  equity,  Young  was  "  re- 
lieved" of  the  office  of  trustee,  and  William  Varner  was  ap- 
pointed trustee  in  his  stead,  and  was  authorized  to  sell  the 
land,  at  private  sale,  to  said  Young.  The  petition,  after 
stating  the  execution  of  the  deeds  as  above  described,  and 
the  appointment  of  Young  as  trustee,  alleged  that  the  land 
was  still  chargeable  with  an  outstanding  vendor's  lien  for  an 
unpaid  portion  of  the  purchase-money,  and  that  the  slaves 
conveyed  by  the  deed  of  gift  were  liable  for  the  debts 
which  William  Varner  owed  at  the  time  of  its  execution  ;  and 
asked  that  said  Varner,  being  substituted  as  trustee,  might 
be  authorized  to  sell  and  convey  the  land  to  said  Young,  at 
private  sale,  as  he  was  willing  to  purchase  on  terms  more  ad- 
vantageous to  the  trust  estate  than  any  one  else.  On  the 
same  day,  27th  January,  1860,  William  Varner,  describing 
himself  as  "  trustee  for  liasletine  J.  Varner  and  her  children," 
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and  purporting  to  act  under  the  power  conferred  by  the  said 
decree  in  equity,  conveyed  the  lands  to  said  Leonard  H. 
Young,  with  covenants  of  warranty  as  trustee.  The  bill  al- 
leged that  this  order  in  equity  was  void  for  want  of  jurisdic- 
tion, and  also  on  the  ground  of  fraud,  in  fact  and  in  law ;  and 
said  Young  having  died  in  Chambers  county,  Alabama,  in 
June,  1873,  sought  a  settlement  of  his  accounts  as  trustee  in 
regard  to  the  lands,  and  the  crops  which  he  had  raised  there- 
on after  his  purchase  from  said  William  Varner,  except  as  to 
the  share  of  Mrs.  Varner. 

The  defendants  demurred  to  the  bill,  for  want  of  equity, 
and  for  misjoinder  of  parties  ;  but  the  chancellor  (Hon.  JB.  B. 
McCeaw)  overruled  their  demurrer.  They  then  filed  answers, 
setting  up  various  matters  of  defense,  which,  under  the  de- 
cision of  this  court,  it  is  not  necessary  to  notice.  The  cause 
was  submitted  for  final  decree,  on  pleadings  and  proof ;  and 
in  the  register's  note  of  the  testimony  offered,  it  is  stated 
that  the  complainants  offered  the  "  Georgia  Code ;"  but  the 
only  provisions  of  that  Code  copied  in  the  transcript,  as 
"  Sections  of  Georgia  Code  read  in  evidence  by  complain- 
ants," are  sections  2320  (2294),  2323  (2297),  2324  (2298),  2327 
(2301),  4221  (4162),  4222  (4163),  4223  (4164),  and  422 1  (4165), 
which  relate  to  trust  estates,  and  to  the  appointment  and  re- 
moval of  trustees.  The  chancellor  held,  on  the  pleadings 
and  evidence,  that  the  suit  was  an  attempt  to  revive  an  old 
trust  which  had  been  already  settled  by  judicial  determina- 
tion in  Georgia,  while  all  the  parties  resided  there.  He  there- 
fore dismissed  the  bill,  and  his  decree  is  now  assigned  as 
error. 

W.  H.  Denson,  for  appellants. — 1.  Under  the  deed  of  gift, 
as  judicially  construed  by  the  decisions  of  the  courts  of  both 
Alabama  and  Georgia,  Mrs.  Varner  and  her  only  living  child 
took  joint  and  equal  interests  in  the  property  conveyed,  sub- 
ject to  diminution  to  let  in  after-born  children. — Jackson  v. 
Coggin,  29  Geo.  403 ;  Nimrao  v.  Stewart,  21  Ala.  690 ;  Robert- 
son v.  Johnson,  36  Ala.  200 ;  Henderson  v.  Segars,  28  Ala.  359 ; 
Fellows  v.  Tann,  9  Ala.  1003  ;  Vanzant  v.  Morris,  25  Ala.  285. 
As  the  deed  was  executed  in  Georgia,  where  all  the  parties 
resided,  and  where  the  property  was,  the  decisions  of  the 
courts  of  Georgia  should  control  the  construction  of  the 
deed. — Bloodgood  v.  Grasey,  31  Ala.  575. 

2.  The  judicial  proceedings  in  Georgia,  by  which  it  was 
attempted  to  discharge  Young  from  the  trust,  and  to  substi- 
tute Varner  in  his  stead  as  trustee,  are  null  and  void. — Geor- 
gia Code,  §§  2320,  2327,  4221-24,  as  read  in  evidence;  Hill  v, 
Printwp,  48  Geo.  453 ;  Shine  v.  Redivine,  30  Geo.  780 ;  Burney 
Vol.  lvi. 
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v.  Spear,  17  Geo.  224 ;  Carey  v.  Hoxey,  11  Geo.  645 ;  Thomp- 
son v.  Whitman,  18  Wallace,  457;  Wimamson  v.  Berry,  8  How- 
ard, 495  ;  Lamar  v.  Gunter,  39  Ala.  334;  Elliott  v.  Piersol,  1 
Peters,  328. 

<  W.  H.  Barnes,  and  John  A.  Holmes,  contra. — The  deed  of 
gift  vested  the  entire  interest  in  the  property  in  Mrs.  Varner, 
and  her  only  living  child,  to  the  exclusion  of  after-born  chil- 
dren.—  Thomas  v.  Denton,  15  Ala.  583;  Vanzant  v.  Morris,  25 
Ala.  285 ;  Smith  v.  Ashurst,  34  Ala.  208.  The  complainants, 
therefore,  having  no  interest  in  the  trust  property,  their  bill 
is  without  equity,  and  the  other  questions  raised  on  the  re- 
cord are  immaterial. 

STONE,  J.— In  Wild's  case,  Coke's  Bep.  part  6,  page  17, 
it  was  resolved,  that,  "  If  a  man  devises  land  to  A  and  to  his 
children  or  issue,  and  they  then  have  issue  of  their  bodies, 
there  his  express  intent  may  take  effect  according  to  the  rule 
of  the  common  law,  and  no  manifest  and  certain  intent  ap- 
pears in  the  will  to  the  contrary ;  and  therefore,  in  such 
case,  they  shall  have  but  a  joint  estate  for  life.  But,  *  *  if 
a  man  *  *  devises  land  to  husband  and  wife,  and  after  their 
decease  to  their  children,  or  the  remainder  to  their  children  ; 
in  this  case,  although  they  have  not  any  child  at  the  time, 
yet  every  child  which  they  shall  have  after  may  take  by  way 
of  remainder,  according  to  the  rule  of  law ;  for  his  intent  ap- 
pears, that  their  children  should  not  take  immediately,  but 
after  the  decease  of  the  [husband]  and  his  wife."  In  the 
same  case,  and  in  another  place,  it  had  been  resolved,  "  that 
if  A  devises  his  lands  to  B  and  to  his  children  or  issues,  and 
he  hath  not  any  issue  at  the  time  of  the  devise,  that  the  same 
is  an  estate-tail ;  for  the  intent  of  the  devisor  is  manifest 
and  certain,  that  his  children  or  issues  should  take,  and,  as 
immediate  devisees  they  cannot  take,  because  they  are  not 
in  rerum  natura;  and  by  way  of  remainder  they  can  not 
take,  for  that  was  not  his  intent,  for  the  gift  is  immediate  ; 
therefore,  these  such  words  shall  be  taken  as  words  of  limita- 
tion." 

Following  the  doctrine  above  declared,  this  court,  in  Van- 
zant v.  Morris,  25  Ala.  2S5,  said :  "  Where  the  devise  is  in 
terms  immediate,  and  so  intended  by  the  testator,  and  the 
description  of  the  person  to  take  is  general,  there,  none  that 
do  not  fall  within  the  description  at  the  time  of  the  testator's 
death  can  take  ;  therefore,  the  after-born  must  be  excluded  ; 
but,  where  the  enjoyment  of  the  thing  devised  is,  by  the 
testator's  expressed  intent,  not  to  be  immediate  by  those 
among  whom  it  is  finally  to  be  divided,  but  is  postponed  to 
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a  particular  period,  or  until  a  particular  event  shaH'happen, 
then,  those  who  answer  the  general  description  at  that 
period,  or  when  the  event  happens  on  which  the  distribution 
is  to  be  made,  are  entitled  to  take."  This  language  our  pre- 
decessors quoted  and  adopted  from  the  opinion  by  Downes, 
C.  J.,  1  Ball  &  B.  459. 

The  language  of  the  will  construed  in  Vanzant  v.  Morris, 
supra,  was,  ''My  daughter  Margaret,  I  bequeath  to  her  and 
her  children  my  slave  Hannah."  The  complainants,  who 
claimed  an  interest  with  their  mother  in  the  slave  Hannah 
and  her  increase,  were  the  children  of  Margaret,  named  in 
the  will,  and  were  born  before  the  will  took  effect  by  the 
death  of  the  testator.  Speaking  of  these  children,  and  their 
asserted  claim,  our  predecessors  said,  "  They  took  a  joint 
interest  in  the  slave  Hannah  and  her  increase." 

In  the  case  of  Thoracis  v.  Denton,  15  Ala.  586,  the  language 
of  the  deed  was :  "  I  give,  grant,  and  bequeath  unto  Wm. 
Seay  and  Nancy  Ann  Seay,  together,  to  all  the  heirs  of  Polly 
Seay's  body,  the  sole  right,  title  to  a  certain  negro  girl  named 
Rose,  *  *  with  the  increase,  if  any,  equally  between  all  the 
children  or  heirs  of  the  body  of  the  aforesaid  Polly  Seay's  ; 
to  be  the  only  right  and  property  of  all  her,  the  aforesaid 
Polly  Seay's  children  ;  which  negro,  I  do  hereby  warrant  and 
forever  defend,  unto  the  aforesaid  Polly  Seay's  heirs  for- 
ever." The  court  said,  "  Conceding  that  the  word  heirs  is  a 
synonjTn  for  children,  as  nemo  lucres  viventis,  still  the  deed 
vests  the  interest  in  the  slave  immediately  in  the  donees, 
who  at  the  time  of  its  delivery  were  capable  of  taking ;  and 
there  being  no  trust  created  by  the  terms  of  the  deed,  it 
would  follow  that  the  complainants,  not  then  in  esse,  could 
take  no  title  under  it." 

In  Smith  v.  Ashurst,  34  Ala.  208,  the  will  directed  the  con- 
version of  certain  assets  into  cash,  and  "  the  whole  amount 
be  divided  equally,  pro  rata,  between  my  niece,  Frances  Ellen 
Johnson,  and  the  children  of  my  brother,  Richard  C.  Coker." 
Richard  C.  Coker  had  children  at  the  time  the  bequest  took 
effect,  and  there  were  others  born  afterwards.  It  was  held, 
that  the  after-born  children  did  not  share  in  the  bequest. 
See,  also,  Furloio  v.  Merrill,  23  Ala.  705,  which,  in  respect  to 
the  asserted  remainder  over,  seems  to  be  at  war  with  the 
later  case  of  Vanzant  v.  Morris. 

On  the  other  hand,  are  the  following  cases,  each  limiting, 
in  effect,  the  right  and  enjoyment  of  the  property,  to  the  life 
of  the  mother  or  father,  as  the  case  chanced  to  be,  and  direct- 
ing a  division  among  the  children,  at  the  death  of  such 
mother  or  father.  In  some  of  them,  there  was  express  pro- 
vision for  letting  in  after-born  children.     In  these  it  was 

Vol.  lyl 
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held,  that  the  devise,  bequest,  or  conveyance  opened,  and 
let  in  children  afterwards  born.  The  cases  we  refer  to  are, 
Fellows  v.  Tann,  9  Ala.  999;  McCroan  v.  Pope,  17  Ala.  612; 
Nimrno  v.  Stewart,  21  Ala.  682  ;  Henderson  v.  Segars,  28  Ala. 
352 ;  Robertson  v.  Johnson,  36  Ala.  197 ;  Dunn  v.  Bank  of  Mo- 
bile, 2  Ala.  152.     See,  also,  Williams  v.  3fcCormico,36  Ala.  22. 

We  consider  the  two  classes  of  cases  entirely  reconcilable ; 
and  hence  we  hold,  that  the  principles  declared  in  the  case 
of  Vanzant  v.  Morris,  supra,  remain  unaffected  by  any  later 
ruling  of  this  court. 

We  are  referred  to  the  case  of  Jackson  v.  Coggin,  29  Geor- 
gia, 403,  as  declaring  a  rule  of  construction  differing  from 
ours;  and  the  position  is  taken  for  appellants,  that,  inas- 
much as  the  deed  under  which  complainants  claim-  was  ex- 
ecuted in  the  State  of  Georgia,  by  parties  then  resident  there, 
the  Georgia  rule  must  govern  in  its  construction.  Foreign 
laws,  and  foreign  adjudications,  to  be  the  basis  of  decision 
by  us,  must  be  proved.  We  can  not  take  judicial  notice  of 
them. — Drake  v.  Glover,  30  Ala.  382 ;  Inge  v.  Murphy,  10  Ala. 
885;  Bloodgoodv.  Graseij,  31  Ala.  i.75;  Sidney  v.  White,  12 
Ala.  728.  The  Georgia  decision  was  not  given  in  evidence 
in  the  court  below,  and  we  cannot  regard  it  as  evidence  in 
this  court.  It  can  be  consulted  by  us,  as  we  would  consult 
the  opinions  of  any  other  reputable  Supreme  Court  of  a  sis- 
ter State  ;  but  it  does  not  bind  us  as  an  adjudication. 

The  deed,  on  which  complainants  rely  for  a  recovery,  is  a 
voluntary  conveyance  for  love  and  affection,  made  by  Wm. 
Varner,  father  of  complainants,  then  residing  in  Georgia,  on 
25th  February,  1858,  to  Leonard  H.  Young,  Varner' s  father- 
in-law,  as  trustee  for  Hasletine  J.  Varner  and  her  children ; 
conveying  a  tract  of  land  to  him  in  trust,  "  to  have  and  to 
hold  the  said  premises  to  the  said  Leonard  H.  Young,  as 
trustee  of  Hasletine  J.  Varner  and  her  children,  to  her  and 
their  proper  use,  and  exclusive  benefit  and  behoof  forever,  in 
fee  simple."  The  deed  to  the  slaves  was  made  on  the  same 
consideration ;  bears  date  28th  December,  1857,  and  conveys 
them  to  said  "  Hasletine  J.  Varner,  and  the  heirs  of  her  body 
by  her  present  husband,  Wm.  Varner,  and  their  assigns; 
*  *  *  to  have  and  to  hold  the  said  property,  unto  the  said 
Hasletine  J.  Varner  and  the  heirs  of  her  body  by  her  said 
husband,  and  assigns,  to  her  and  their  own  proper  use,  and 
benefit  and  behoof  forever." 

The  words  by  which  the  slaves  were  conveyed,  if  employed 
in  a  conveyance  of  title  to  land,  would  have  created  an  es- 
tate-tail at  common  law.  Employed  in  the  conveyance  of 
personal  property,  they  vest  an  absolute  title  in  the  first  taker. 
The  Code  of  Georgia  is  in  evidence  in  this  case. — See  section 
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2250,  Code  of  1873 ;  Ewing  v.  Standefer,  18  Ala.  400 ;  Ed- 
ivards  v.  Bibb,  at  last  term,  and  authorities  cited. 

At  the  date  of  each  of  these  deeds,  Hasletine  J.  Yarner 
had  one  child  by  her  marriage  with  Wm.  Yarner — Rebecca 
Ann  Yula.  This  child  died  in  tender  infancy,  March  22d, 
1858,  leaving  neither  brother  nor  sister  surviving  her.  Young 
Charles,  the  next  child  of  the  marriage,  was  born  January 
3d,  1859.  Several  children  were  born  afterwards,  who,  to- 
gether with  Young  Charles,  are  the  only  complainants  in  this 
suit.  When  Rebecca  Ann  Yula  died,  she  left  no  descendant, 
and  no  brother  or  sister,  or  descendant  of  such.  Her  father, 
Wm.  Yarner,  inherited  her  estate. — Georgia  Code,  §  2484, 
subd.  5  and  6. 

Under  the  rules  declared  above,  we  hold,  that  Haseltine  J. 
Yarner  and  her  then  only  child,  Rebecca  Ann  Yula,  took  an 
equal,  undivided  interest  in  the  lands  conveyed  by  the  deed 
of  February  25th,  1858,  and  that  the  after-born  children  took 
no  interest  whatever  under  that  deed.  When  Rebecca  Ann 
Yula  died,  her  father  succeeded  to  her  interest ;  and  when 
the  deed  was  made  to  Leonard  H.  Young — 27th  January, 
1860 — the  lands  belonged  equally  to  Hasletine  J.  Yarner  and 
Wm.  Yarner,  her  husband.  The  complainants  in  the  pres- 
ent suit  never  had  or  owned  any  interest  in  the  lands  or 
slaves,  and,  consequently,  their  bill  contains  no  equity. 

The  decree  of  the  Chancery  Court  is  affirmed. 


Smith  et  al.  v.  Perry. 

Bill  in  Equity  to  enforce  Trust  in  Lands,  against  Purchaser  at 
Sale  by  Assignee  in  Bankruptcy  of  Trustee. 

1.  Purchase  by  trustee,  with  trust  funds. — If  a  trustee  invests  trust  funds  in 
the  purchase  of  lands,  taking  the  title'in  his  own  name,  the  cestuis  que  trust  may, 
at  their  election,  either  cl  dm  the  lands,  or  fasten  a  charge  on  them  for  the 
reimbursement  of  the  funds  so  invested  ;  and  this  equity  follows  the  lands, 
until  they  pass  to  a  bona  fide  purchaser  for  valuable  consideration  without 
notice. 

2.  Who  is  purchaser  for  valuable  consideration  loithout  notice;  assignee  in  bank- 
ruptcy, and  purchaser  at  his  sale. — As  to  lands  surrendered  by  a  bankrupt,  the 
assignee  in  bankruptcy  takes  only  the  estate  which  the  bankrupt  had,  aud  the 
lands  remain  chargeable  with  all  the  prior  equities  which  were  binding  on  the 
bankrupt ;  nor  can  a  purchaser  from  the  assignee,  who  succeeds  only  to  his 
interest,  claim  the  protection  which  is  accorded  in  equity  to  a  bona  fide  pur- 
chaser for  value. 

Vol.  lvl 
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Appeal  from  the  Chancery  Court  of  Lee. 

Heard  before  the  Hon.  B"  B.  McCraw. 

The  bill  in  this  case  was  filed  on  the  13th  March,  1871,  by 
the  wife  and  children  of  Madison  Perry,  against  John  O.  D. 
Smith,  J.  H.  Swearingen,  said  Madison  Perry,  and  others ; 
and  sought  to  enforce  a  trust  in  a  certain  tract  of  land,  con- 
taining eighty  acres,  which,  as  the  complainants  alleged,  was 
purchased  by  the  said  Madison  Perry  with  money  held  in 
trust  for  them,  was  surrendered  by  him  in  his  schedule  to  his 
assignee  in  bankruptcy,  and  was  purchased  at|;he  assignee's 
sale  by  said  Smith  and  Swearingen  ;  also,  to  enjoin  an  action 
at  law  which  said  Smith  and  Swearingen  had  brought  to  re- 
cover the  possession  of  the  land,  and  to  compel  the  cancella- 
tion of  their  deed,  as  a  cloud  on  the  complainants'  title.  An- 
swers were  filed  by  said  Smith  and  Swearingen,  denying  all 
knowledge  of  the  alleged  trust,  and  claiming  to  be  purchasers 
for  valuable  consideration  without  notice.  On  final  hearing, 
on  pleadings  and  proof,  the  chancellor  rendered  a  decree  for 
the  complainants ;  and  his  decree  is  now  assigned  as  error. 

W.  H.  Barnes,  for  appellants. 

Geo.  W.  Gunn,  and  B.  C.  Holieeeld,  contra. 

BRICKELL,  C.  J.— The  bill  was  filed  by  the  appellees,  to 
enforce  a  trust  on  lands,  averred  to  have  been  purchased  by 
a  trustee,  with  trust  funds,  and  a  conveyance  of  the  legal  title 
taken  in  his  own  name,  not  disclosing  the  trust.  The  facts, 
as  they  are  shown  by  the  record,  are  these :  Madison  Perry 
was  appointed  by  the  Court  of  Chancery  as  the  successor  of 
one  Boswell,  to  hold  an  estate,  real  and  personal,  of  which 
the  appellees  are  beneficiaries  ;  and  was  authorized  to  invest 
any  trust  moneys  in  his  hands,  in  the  purchase  of  real  es- 
tate. Having  trust  funds,  he  invested  a  part  of  them  in  the 
purchase  of  the  lands  in  controversy,  taking  title  to  himself. 
Soon  thereafter,  he  became  a  voluntary  bankrupt,  and,  in 
the  schedule  of  his  assets,  surrendered  the  lands,  without 
stating  the  character  of  his  title,  but  claiming  them  as  ex- 
empt from  liability  for  his  debts.  The  claim  of  exemption, 
as  we  understand  it,  was  by  virtue  of  the  statute  of  exemp- 
tions then  existing,  and  was  disallowed  by  the  assignee  in 
bankruptcy.  The  assignee  made  sale  of  the  lands,  at  public 
outcry ;  at  which  sale,  the  appellants  became  the  purchasers, 
paid  the  purchase-money,  and  received  from  the  assignee  a 
conveyance  of  "all  the  right,  title,  interest  and  estate," 
which  Madison  Perry  had  in  the  lands  "  at  the  date  of  filing 
his  petition  in  bankruptcy,"  and  "all  such  right,  title  and 
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estate"  as  the  said  assignee  had,  or  was  "authorized  bylaw 
to  convey."  The  purchasers  at  the  assignee's  sale  had  no 
notice  of  the  equity  asserted  by  the  appellees ;  and  the  only 
question  which  has  been  argued  in  this  court  is,  whether 
they  are  entitled  to  protection  as  bona  fide  purchasers  for  a 
valuable  consideration  without  notice. 

1.  It  must  be  regarded  now  as  an  established  principle  of 
equity  jurisprudence,  that  if  a  trustee  invests  trust  funds  in 
property  into  which  they  can  be  traced,  the  cestuis  que  trust 
have  an  election  to  follow  them,  and  either  to  demand  the 
property,  or  a  charge  on  it  for  the  reimbursement  of  the 
funds  invested. — 2  Lead.  Eq.  Cases,  713 ;  Oliver  v.  Piatt,  3 
How.  401.  The  legal  estate,  residing  in  the  trustee,  was 
subject  and  subordinate  to  this  equity  of  the  cestuis  que  trust; 
and  until  it  passes  from  him,  to  one  entitled  to  protection  as 
a  bona  fide  purchaser  without  notice,  it  remains  charged 
with  it. 

2.  An  assignee  in  bankruptcy  is  not  a  purchaser  for  a  val- 
uable consideration,  entitled  to  protection  against  equities 
to  which  the  estate  of  the  bankrupt  is  subject.  In  the  ab- 
sence of  fraud,  such  an  assignee  succeeds  merely  to  such 
rights  and  interests  as  the  bankrupt  had,  and  was  capable 
of  asserting  at  the  time  of  the  bankruptcy.  Whatever  equi- 
ties affect  the  bankrupt,  or  his  estate,  affect  the  assignee,  as 
if  the  bankrupt  himself  were  still  clothed  with  the  rights  and 
interests  the  law  compelled  him  to  surrender. — Mitchel  v. 
Winslow,  2  Story,  637;  Fletcher  v.  Morey,  lb.  564;  Cook  v. 
Tullis,  18  Wall.  332.  < 

The  sale  by  an  assignee,  of  lands  surrendered  by  the  bank- 
rupt, is  of  the  estate,  the  title  of  the  bankrupt ;  that  of 
which  the  bankrupt  was  divested,  and  with  which  he  was 
clothed  by  the  assignment.  In  the  language  of  the  convey- 
ance made  by  the  assignee  to  the  appellants,  it  is  "  the  right, 
title,  interest  and  estate,"  which  the  bankrupt  had  in  the 
lands,  at  the  time  of  filing  his  petition.  It  is  not  a  sale  of 
specific  lands,  of  which  the  vendor  has,  and  conveys,  an  ap- 
parently indefeasible  legal  title.  The  transaction  is,  in 
form,  and  in  fact,  a  mere  sale  and  purchase  of  such  right  and 
title  as  the  bankrupt  had,  and  as  passes  to  the  assignee.  It 
may  appear  to  be  a  perfect  legal  title,  and  the  conveyances 
under  which  it  is  deduced  may  not  afford  the  least  evidence 
of  the  equity  binding  it.  The  purchaser  contracts  for  it, 
with  all  its  incumbrances — contracts  to  succeed  to  the  title 
of  the  bankrupt,  and  not  for  the  fee,  or  an  unincumbered 
estate. 

An  innocent  purchaser,  holding  the  legal  title,  acquired  by  a 
conveyance  purporting  to  pass,  not  the  mere  title  of  the  grant- 
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or,  but  a  denned  estate  in  lands,  is  protected  against  prior 
equities.  Such  a  purchaser  has  an  equity,  of  equal  dignity 
with  any  which  can  be  preferred  against  him.  Without 
fault,  or  the  want  of  diligence,  on  a  valuable  consideration, 
he  has  acquired  a  legal  estate,  from  a  grantor  apparently 
entitled  to  convey  it.  This  title  must  be  apparently  perfect, 
good  at  law,  and  a  vested  fee. — Boone  v.  Chiles,  10  Peters, 
211.  A  purchaser  of  the  estate  of  another,  without  regard 
to  its  quality,  has  not  the  equity  of  an  innocent  purchaser. 
His  contract  is  satisfied,  when  that  estate  passes  to  him, 
whether  it  is  legal  or  equitable — whether  it  is  a  naked  legal 
title,  subject  to  an  equity  by  which  it  may  be  at  any  time 
divested,  or  whether  it  may  prove  an  indefeasible  legal  and 
equitable  estate.  Hence,  the  authorities  seem  to  be  uniform, 
that  one  holding  under  a  mere  quit-claim  conveyance,  which 
assumes  to  pass  only  the  title  of  the  grantor,  is  not  an  inno- 
cent purchaser,  entitled  to  protection  against  prior  equities. — 
Oliver  v.  Piatt,  3  How.  333 ;  Boone,  v.  Chiles,  10  Peters,  177 ; 
Fattier  v.  Hinde,  7  Peters,  271 ;  Smith  v.  Branch  Bank  Mobile, 
21  Ala.  125 ;  May  v.  he  Claive,  11  Wall.  217. 

The  purchasers  from  the  assignee  contracted  for,  and  ob- 
tained, a  conveyance  of  the  estate  of  the  bankrupt.  All  that 
the  bankrupt  could  surrender,  or  the  assignee  acquire  or  sell, 
was  the  legal  title,  subject  and  subordinate  to  the  trusts  with 
which  it  was  affected.  In  the  language  of  the  court  in  Smith 
v.  Branch  Bank  Mobile,  supra,  "to  enlarge  the  interest  by 
construction,  would  be  to  make  a  different  contract  from  that 
which  the  parties  have  entered  into ;  would  be,  by  judicial 
interpretation,  contrary  to  the  face  of  the  deed,  and  the  facts 
on  which  it  is  founded,  to  pass  the  entire  estate."  The 
appellants  are  not,  of  consequence,  innocent  purchasers 
without  notice,  and  entitled  to  protection  against  the  equity 
of  the  appellees.  The  right  and  title  of  the  bankrupt  is  all 
to  which  they  were  entitled,  and  that  was  subject  to  the 
trust  impressed  on  it  by  the  use  of  trust  funds  in  its  acqui- 
sition. 

There  is  no  error  in  the  decree,  and  it  must  be  affirmed. 
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Jones  v.  Hitter's  Adm'r. 

Action  on  Administrator's  Official  Bond,  against  Surety. 

1.  Discharge  of  administrator's  surety,  by  execution  of  new  bond.— The  sureties 
cm  the  official  bond  of  an  administrator  are  not  discharged  by  the  execution  of 
a  new  boud  by  their  principal  under  the  order  of  the  Probate  Court,  unless  the 
new  bond  was  required  on  their  application  (Rev.  Cade,  $§  2036-7);  and  when 
the  record  does  not  show  that  the  new  bond  was  required  on  the  application 
of  some  oue  or  more  of  the  sureties,  a  recital  iu  the  order  approving  the  new 
boud,  that  the  sureties  on  the  former  bond  are  thenceforward  discharged,  is 
unauthorized  by  law,  and  of  no  effect. 

2.  Grant  of  administration ;  whether  general  or  special  — On  the  application  of 
a  county  administrator  for  the  grant  of  letters  of  administration  on  the  estate 
of  a  named  decedent,  au  order  which  recites  his  iormer  appointment  as  "gen- 
eral administrator  of  the  county,"  and  then  directs  that  "special  letters  of  ad- 
ministration on  the  estate  of  said  decedent  issue  to  him,"  shows  a  grant  of 
general  letters,  and  not  of  limited  letters  only  ;  the  word  special  being  evi- 
dently used  in  contradistinction  to  the  word  general  (or  county)  administrator, 
as  already  mentioned. 

3.  Parol  evidence  in  aid  of  record. — When  an  administrator  is  required  to 
give  a  new  boud,  and  the  records  of  the  court  do  not  show  that  it  is  done  on 
the  application  of  one  or  more  of  the  sureties  on  his  former  bond,  parol  evi- 
dence of  that  fact  cannot  be  received. 

4 .  Surety  on  administration  bond ;  when  concluded  by  decree  against  principal, 
and  xchen  statute  of  limitations  runs  in  favor  of. — A  decree  of  the  Probate  Court, 
rendered  on  the  final  settlement  ot  an  administrator's  accounts,  is  conclusive 
on  his  sureties,  iu  a  subsequent  action  on  his  official  boud,  unless  procured  by 
fraud  or  collusion  ;  and  the  statute  of  limitations  does  not  begin  to  run  in  fa- 
vor of  the  sureties,  until  the  rendition  of  such  decree. 

5.  Error  without  injury  in  rulings  on  pleas.  — A  judgment  will  not  be  reversed 
on  account  of  the  erroneous  sustaining  of  a  demurrer  to  a  special  plea,  when 
the  record  shows  that  the  defendant  had  the  full  benefit  of  the  defense  under 
another  plea,  or  that  he  was  not  in  fact  entitled  to  any  defense  under  the  plea 
held  demurrable. 

(5.  Amendment  of  pleas,  and  filing  additional  pleas. — A  defendant  may  ask  leave 
to  amend  a  plea  to  which  a  demurrer  has  been  sustained  (Rev.  Code,  §  2657), 
but  cannot  claim  the  right  to  file  an  eutirely  new  plea  as  au  amendment  ;  and 
although  the  court  may  (and  should  in  a  cnse  where  justice  requires  it)  allow  a 
plea  to  be  filed  after  the  expiration  of  the  time  prescribed  by  the  statute,  yet 
this  is  matter  of  discretion,  and  its  refusal  cannot  be  held  erroneous  ;  especially 
when  no  surprise  is  alleged,  and  the  record  shows  that  issue  was  joiued  on 
several  special  pleas  already  filed,  under  which  the  defendant  had  the  full 
benefit  ot  all  the  defenses  set  up  in  the  new  pleas. 

Appeal  from  the  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  Luther  R.  Smith. 

This  action  was  brought  by  Stephen  Schuessler,  as  the  ad- 
ministrator dc  bonis  non  of  the  estate  of  Joseph  Ritter,  de- 
ceased, against  Jason  G.  Jones,  as  one  of  the  sureties  on  the 
official  bond  of  Thomas  J.  Orme  as  the  general  administrator 
of  Montgomery  county ;  and  was  commenced  on  the  19th 
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October,  1872.  The  official  bond  of  said  Orme  was  dated 
the  20th  June,  1856,  in  the  penalty  of  $50,000,  and  condi- 
tioned as  follows  :  "Now,  if  the  said  Thomas  J.  Orme  shall 
faithfully  administer  all  estates  which  may  come  to  his  charge 
as  such  general  administrator,  and  otherwise  faithfully  dis- 
charge all  the  duties  which  are  or  may  be  by  law  required  of 
him  as  such  general  administrator,  then  this  bond  to  be 
void.",  The  complaint  set  out  this  bond,  and  alleged,  as  a 
breach  thereof,  that  on  the  13th  October,  1857,  letters  of  ad- 
ministration on  the  estate  of  said  Joseph  Bitter,  deceased, 
were  granted  by  the  Probate  Court  of  said  county  to  said 
Orme,  by  virtue  of  his  office  as  general  administrator  of  the 
county,  and  he  took  on  himself  the  administration  of  said 
estate ;  that  on  the  6th  August,  1870,  his  letters  of  admin- 
istration on  said  estate  were  revoked  by  the  said  court,  and 
letters  of  administration  de  bonis  non  were  granted  to  the 
plaintiff;  and  that  on  the  10th  October,  1870,  on  final  settle- 
ment of  the  accounts  of  said  Orme  as  administrator  of  said 
Hitter's  estate,  a  decree  was  rendered  against  him  by  said 
court,  in  favor  of  the  plaintiff  as  his  successor  in  the  admin- 
istration, for  the  sum  of  $2,896.24,  which  decree  was  in  full 
force,  and  unsatisfied. 

The  defendant  filed  fourteen  pleas,  as  follows :  1.  The 
general  issue,  denying  that  the  condition  of  the  bond  had 
been  broken  as  alleged.  2.  That  no  such  decree  was  ever 
rendered  as  that  set  out  in  the  complaint.  3.  That  on  the 
27th  May,  1859,  said  Orme  executed  a  new  bond  as  county 
administrator,  with  other  persons  as  sureties,  and  the  sure- 
ties on  the  former  bond  wrere  thereupon  discharged  by  the 
order  of  the  court ;  and  that  the  alleged  breach  occurred,  if 
at  all,  after  that  time.  4.  That  the  said  new  bond  wras  re- 
quired by  the  court  on  the  application  of  the  sureties  on  the 
former  bond,  or  one  or  more  of  them,  and  the  sureties  were 
thereby  released  and  discharged.  5.  That  the  said  probate 
decree  was  rendered,  if  at  all,  without  any  notice  to  said 
Orme,  as  required  by  law,  and  was  void.  6.  That  the  gen- 
eral administration  of  said  Hitter's  estate  was  never  commit- 
ted to  said  Orme  as  general  administrator  of  the  county.  7. 
That  the  letters  of  administration  issued  to  said  Orme,  on 
the  estate  of  said  Joseph  Bitter,  were  special,  and  not  gen- 
eral letters.  8.  That  said  Orme  never  administered  on  the 
estate  of  said  Bitter  as  the  general  administrator  of  the 
county.  9.  That  a  large  portion  of  the  amount  for  which 
said  decree  was  rendered  against  Orme  consisted  of  the  pro- 
ceeds of  the  sale  of  certain  lands  belonging  to  Bitter's  estate, 
which  were  sold  by  said  Orme  under  an  order  of  said  court, 
granted  on  his  own  petition ;  and  that  said  order  was  void, 
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and  conferred  on  him  no  authority  to  make  the  sale,  because 
he  was  only  the  special  administrator  of  the  estate,  and  had 
no  authority  to  file  such  petition.  10.  That  said  Orme  did 
faithfully  administer  all  estates  which  came  to  his  hands  as 
general  administrator,  according  to  the  condition  of  said 
bond.  11.  That  said  probate  decree,  if  any  such  was  ren- 
dered, is  void  and  of  no  effect,  because  it  was  rendered  with- 
out notice  to  said  Orme.  12.  That  the  moneys  for  which 
said  probate  decree  was  rendered  were  the  proceeds  of  the 
sale  of  certain  lands,  said  to  belong  to  Ritter's  estate,  and 
sold  under  certain  proceedings  had  in  said  court,  and  were 
not  assets  of  said  estate  in  the  hands  of  said  Orme.  13. 
That  the  administration  of  said  Ritter's  estate  was  never  com- 
mitted to  said  Orme  as  general  county  administrator.  14. 
The  statute  of  limitations  of  six  years. 

The  plaintiff  took  issue  on  the  1st,  2d,  8th,  and  12th  pleas, 
and  demurred  to  each  of  the  others ;  and  the  court  having 
sustained  the  demurrers  to  all  except  the  4th  plea,  as  to 
which  it  was  overruled,  issue  was  joined  on  that  plea  also. 
The  defendant  then  offered,  "by  way  of  amendment,"  as  the 
bill  of  exceptions  states,  "to  file  five  additional  pleas ;  but 
the  court  overruled  his  motion,  and  refused  to  allow  said 
pleas  to  be  filed ;  to  which  the  defendant  excepted."  These 
pleas  are  set  out  at  length  in  the  bill  of  exceptions,  but  it  is 
not  necessary  to  copy  them  here. 

On  the  trial,  the  plaintiff  offered  in  evidence  a  certified 
transcript  from  the  records  of  the  Probate  Court,  showing 
all  the  proceedings  therein  had  in  the  matter  of  the  estate  of 
Joseph  Ritter,  deceased.  The  order  of  said  court  granting 
letters  of  administration  on  said  estate  to  said  Orme,  as  set 
out  in  said  transcript,  is  dated  October  3,  1857,  and  in  the 
following  words  :  "This  day  came  Thomas  J.  Orme,  and  ap- 
plied for  letters  of  administration  on  the  estate  of  Joseph 
Ritter,  deceased,  late  of  Montgomery  county.  And  it  ap- 
pearing to  the  court  that  the  said  Joseph  Ritter,  at  the  time 
of  his  death,  was  an  inhabitant  of  the  county  of  Montgomery ; 
and  the  said  applicant  having  heretofore  been  appointed 
general  administrator  for  the  county  of  Montgomery,  and 
given  bond  as  such  administrator,  in  the  sum  of  fifty  thou- 
sand dollars,  with  Amos  Jones  and  Jason  G.  Jones  as  his  se- 
curities, which  bond  was  approved  and  recorded ;  and  the 
said  Thomas  J.  Orme  having  taken  the  office,  it  is  therefore 
ordered  by  the  court,  that  special  letters  of  administration 
on  the  estate  of  Joseph  Ritter,  deceased,  issue  to  him,  the 
said  Orme ;  and  ordered,  that  John  W.  Hughes  and  W.  H. 
Shelby  be,  and  they  are  hereby,  appointed  appraisers  of  the 
personal  estate  of  Joseph  Ritter,  deceased ;  and  ordered,  that 
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they  report  their  proceedings  to  the  court  within  sixty  days ; 
and  ordered,  that  the  administrator  return  an  inventory  to 
this  court  within  sixty  days."  The  defendant  objected  to 
the  admission  of  that  portion  of  the  transcript  which  con- 
tained this  order,  not  stating  any  particular  ground  of  ob- 
jection ;  the  court  overruled  his  objection,  and  he  excepted. 

The  defendant  also  objected  "to  that  portion  of  the  tran- 
script which  showed  the  proceedings  had  in  said  court  in  re- 
lation to  the  final  settlement  of  said  Orme's  administration, 
commencing  with  the  citation  to  him  to  show  cause  why  he 
should  not  be  removed  from  the  administration  of  Hitter's 
estate."  This  order  was  made  on  the  19th  July,  1870,  and 
was  in  the  following  words  :  "It  appearing  to  the  court  that 
Thomas  J.  Orme,  administrator  of  the  estate  of  Joseph  Bit- 
ter, deceased,  has  not  made  settlement  of  said  estate  as  re- 
quired by  law,  and  that  he  and  the  sureties  upon  his  admin- 
istration bond  are  insolvent,  and  that  he  has  not  complied 
with  the  law  in  reference  to  the  disposition  of  estates  for 
which  there  are  no  heirs  or  claimants,  and  that  said  admin- 
istrator has  used  the  funds  of  said  estate,  and  that  said  mat- 
ters are  sufficient  causes  for  the  removal  of  said  administra- 
tor ;  it  is  hereby  ordered,  that  a  citation  issue  to  the  said 
Thomas  J.  Orme,  citing  him  to  appear,  and  show  cause,  if 
any  he  can,  why  he  should  not  be  removed  from  his  admin- 
istration for  causes  aforesaid."  On  the  30th  Juty,  1870,  as 
the  next  minute-entry  recites,  the  consideration  of  the  mat- 
ter was  postponed  until  the  5th  August ;  and  on  that  day  it 
was  postponed  until  the  next  day,  when,  as  the  minute-entry 
recites,  the  administrator  having  failed  to  appear,  although 
the  continuance  from  the  day  before  was  at  his  instance,  and 
sufficient  causes  for  his  removal  being  shown  to  the  court 
"in  this  :  that  he  and  his  bondsmen  are  insolvent,  and  that 
he  has  not  complied  with  the  law  in  relation  to  estates  for 
which  no  heirs  or  distributees  can  be  found,  and  that  he  has 
not  made  settlement  as  required  by  law," — it  was  ordered 
that  his  letters  be  revoked,  and  that  he  be  removed  from  the 
administration  of  the  estate.  The  record  does  not  state  what 
objections  were  made  by  the  defendant  to  this  portion  of  the 
transcript;  but  the  objection  was  overruled,  and  the  de- 
fendant excepted. 

The  defendant  also  objected  "to  that  portion  of  said  tran- 
script which  contained  the  order  appointing  said  Schuessler 
administrator  de  bonis  non  of  the  estate  of  said  Joseph  Bit- 
ter"; which  order  was  made  on  the  22d  April,  1870,  and  in 
the  following  words  :  "This  day  came  Stephen  Schuessler, 
a  resident  citizen  of  this  county,  over  twenty-one  years  of 
age,  and  applied  for  letters  of  administration  de  bonis  rum  on 
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the  estate  of  said  deceased ;  and  it  appearing  to  the  court 
that  Thomas  J.  Orme,  the  former  administrator  of  said 
estate,  has  been  removed  from  the  administration  thereof, 
and  his  letters  revoked  by  order  of  this  court,  and  that  the 
said  applicant  has  entered  into  bond,  in  the  penal  sum  of 
four  thousand  dollars,  with  Adam  Schuessler  and  Adolphus 
Ecemer  as  his  sureties,  which  bond  has  been  taken,  approved, 
and  ordered  of  record  ;  it  is  therefore  ordered,  adjudged,  and 
decreed  by  the  court,  that  said  Stephen  Schuessler  be,  and 
he  is  hereby,  appointed  to  administer  the  said  estate,  and 
that  the  proper  letters  of  administration  de  bonis  non  do  issue 
to  him  forthwith."  The  record  does  not  state  what  objec- 
tions were  made  by  the  defendant  to  this  portion  of  the  tran- 
script ;  but  his  objection  was  overruled,  and  he  excepted. 

The  defendant  objected,  also,  to  that  portion  of  said  tran- 
script which  showed  the  decree  rendered  by  said  Probate 
Court  on  final  settlement  of  the  accounts  of  said  Orme  as 
administrator  of  Eitter's  estate,  and  the  preliminary  proceed- 
ings on  which  said  decree  was  founded,  w7hich  were  as  fol- 
lows :  On  the  13th  September,  1870,  as  the  minute-entry  re- 
cites, "came  Stephen  Schuessler,  who  is  the  present  admin- 
istrator of  the  estate  of  Joseph  Bitter,  and  moves  the  court 
to  proceed  and  state  the  account  of  Thomas  J.  Orme,  the 
former  administrator  of  said  estate  ;  and  it  appearing  to  the 
court,  from  an  inspection  of  the  records  of  the  proceedings 
had  in  this  estate,  that  the  said  Orme  has  been  removed 
from  the  administration  of  said  estate,  and  his  letters  duly 
revoked  by  this  court,  more  than  one  month  prior  to  this 
day,  and  that  he  has  wholly  failed  to  take  any  measures  or 
proceedings  to  have  the  account  pertaining  to  his  said  ad- 
ministration, and  as  to  the  assets  of  said  estate  which  have 
come  into  his  possession,  adjusted  and  settled  according  to 
law;  the  court  now  proceeds  to  state  said  account  against 
said  Orme  as  such  administrator,  from  the  materials  in  the 
office  of  the  judge  of  this  court,  and  from  such  other  infor- 
mation as  may  be  accessible  to  the  court";  and  thereupon 
ascertained  that,  after  allowing  all  credits  to  which  he  was 
entitled,  he  was  chargeable  with  the  sum  of  $2,896.24,  and 
ordered  that  the  account  as  stated  be  filed,  and  set  for  final 
hearing  and  adjudication  on  the  8th  October  next,  and  that 
notice  thereof  be  published  in  the  Alabama  State  Journal,  a 
newspaper  published  in  Montgomery,  for  three  weeks  con- 
secutively. On  the  8th  October,  the  settlement  was  contin- 
ued until  the  10th  ;  and  on  the  latter  day,  after  reciting  the 
former  orders,  and  the  appearance  of  the  administrator  de 
bonis  non,  the  decree  proceeds  as  follows :  "And  it  appear- 
ing to  the  satisfaction  of  the  court,  by  due  proof,  that  notice 
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of  the  stating  of  said  account,  and  of  the  day  set  for  the  final 
hearing  of  the  same,  has  been  given  by  publication,  for  three 
successive  weeks,  in  the  Alabama  State  Journal,  a  newspaper 
printed  and  published  in  said  county,  in  all  respects  accord- 
ing to  law,  and  as  directed  in  the  said  former  order  of  this 
court;  and  no  objection  or  exception  to  the  said  account,  as 
heretofore  stated  by  the  court,  having  been  filed,  and  none 
being  now  made  known  to  the  court ;  and  it  appearing  to  the 
court  that  the  said  account,  as  heretofore  stated,  is  in  all  re- 
spects correct,"  &c;  it  was  thereupon  considered,  that  the 
account  as  stated  be  allowed,  and  that  the  said  Schuessler, 
as  administrator  de  bonis  non,  recover  of  said  Orme  said  sum 
of  $2,896.40.  The  court  overruled  the  defendant's  objection 
to  this  portion  of  the  transcript,  and  the  defendant  excepted. 

The  transcript  also  contained  an  order,  made  by  said  Pro- 
bate Court  on  the  27th  May,  1859,  in  these  words :  "This 
day  came  Thomas  J.  Orme,  county  administrator  for  Mont- 
gomery county,  and  renewed  his  bond,  in  the  sum  of  seventy- 
five  thousand  dollars,  with  Jane  Orme,  John  W.  Orme,  Har- 
riet Orme,  Anna  Floyd,  John  A.  Floyd,  and  R.  F.  Taylor  as 
his  securities ;  which  was  approved,  and  ordered  recorded, 
and  the  securities  on  the  former  bond  be  released  from  all 
liability  from  and  after  this  date."  The  defendant  offered  to 
prove,  "in  connection  with  this  order,"  that  the  sureties  on 
said  Orme's  original  bond  as  county  administrator  "had 
made  an  application  to  said  court,  but  not  in  writing,  to  re- 
quire said  Orme  to  give  an  additional  bond  as  general  admin- 
istrator, and  that  said  order  was  based  on  said  application." 
The  court  excluded  this  evidence,  and  the  defendant  ex- 
cepted. The  defendant  also  offered  to  prove,  "in  connection 
with  the  other  testimony  in  the  case,"  that  said  Joseph  Bit- 
ter died  on  the  6th  September,  1857 ;  which  evidence  the 
court  excluded,  and  the  defendant  excepted.  The  defendant 
offered  in  evidence,  also,  an  order  made  by  said  Probate 
Court  on  the  14th  January,  1866,  appointing  William  G. 
Waller  county  administrator ;  and  another  order,  dated  the 
29th  September,  1866,  accepting  a  new  offiial  bond  from  said 
Waller  as  such  administrator ;  which  orders  seem  to  have 
been  admitted  as  evidence  without  objection. 

"This  was  all  the  evidence  in  the  case;  and  the  court 
thereupon  charged  the  jury,  on  motion  of  the  plaintiff,  that 
if  they  believed  the  evidence,  they  must  find  for  the  plaintiff 
the  amount  of  the  decree  of  said  Probate  Court,  as  set  forth 
in  said  transcript,  with  interest  thereon  from  the  day  of  its 
rendition  ;  and  that  they  must  believe  the  evidence,  unless 
there  was  some  evidence  contradicting  it";  to  which  charges 
the  defendant  excepted. 
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The  several  rulings  of  the  court  on  the  pleadings  and  evi- 
dence, and  the  charge  to  the  jury,  as  above  set  forth,  are  now 
assigned  as  error. 

P.  T.  Sayre,  with  whom  were  Stone  &  Clopton,  for  the 
appellant. — 1.  The  record  affirmatively  shows  that  a  new 
bond  was  required  and  given,  and  that  the  sureties  on  the 
old  bond  were  thereupon  discharged.  For  the  purpose  of 
sustaining  the  decree,  when  collaterally  attacked,  it  will  be 
presumed  that  the  court  acted  properly,  and  that  all  the 
necessary  preliminary  steps  were  taken  ;  and  this  presump- 
tion is  conclusive. — Hamner  v.  Mason,  24  Ala.  480  ;  Bagland 
v.  King's  Adni'r,  37  Ala.  82;  Cogburns  Adm'r  v.  McQueen, 
46  Ala.  568. 

2.  The  5th  plea  alleges  that  Orme  had  no  notice  of  the 
decree  on  which  the  suit  is  founded.  The  statute  (Rev. 
Code,  §  2154)  requires  notice,  and  a  decree  rendered  without 
notice  is  void.  The  jurisdiction  of  the  court  to  render  such 
a  decree  depends  on  the  service  of  the  citation. — Croft  v. 
Ferrell,  21  Ala.  355.  All  personal  judgments  are  void,  unless 
the  court  has  jurisdiction  of  the  person.  Except  in  admiralty 
proceedings,  no  one  is  bound  by  a  judgment  to  which  he  is 
not  a  party  or  privy ;  and  he  can  only  be  made  a  party  by 
personal  service,  or  according  to  the  forms  prescribed  by 
law.— Br.  Bank  at  Montgomery  v.  Hodges,  12  Ala.  121;  31c- 
Curry  v.  Hooper,  12  Ala.  826 ;  Boykin  v.  Bains,  28  Ala  342 ; 
Hint  v.  Froioner,  28  Ala.  593.  The  law  requires  notice  to  be 
given  to  the  administrator,  in  order  that  he  may  have  an  op- 
portunity to  protect  his  rights.  Why  should  the  statute  re- 
quire notice,  if  a  decree  rendered  without  notice  is  valid  ? 
In  such  cases,  "due  process  of  law,"  as  required  by  the  con- 
stitution, means  personal  notice. — Cooley's  Const.  Lim.  107, 
356,  402-03.  . 

3.  The  grant  of  administration  to  Orme,  on  Ritter's 
estate,  was  of  special  letters  only,  as  shown  on  their  face. 
The  statute  prohibits  the  grant  of  any  other  than  special  let- 
ters, to  the  general  administrator,  until  the  expiration  of  six- 
ty days  from  the  death  of  the  intestate. — Rev.  Code,  §  2002. 
As  the  grant  of  letters  on  Ritter's  estate  was  made  to  Orme 
before  the  expiration  of  sixty  days,  they  could  only  have 
been  special,  as  they  purport  to  be.  As  special  administra- 
tor, Orme  had  no  right  to  petition  for  a  sale  of  the  land ;  the 
court  had  no  jurisdiction  to  order  a  sale  on  his  petition ;  the 
sale  was  void,  and  the  money  was  not  assets  in  his  hands. — 
Smith  v.  Wiley,  22  Ala.  396 ;  Chighizola  v.  LeBaron,  21  Ala. 
412;  Martin  v.  Williams,  18  Ala.  194;  Pettit  v.  Pettit,  32 
Ala.  288.     • 

Vol.  lvi. 


W76.]  OF  ALABAMA.  277 

[Jones  v.  Hitter's  Adm'r.  ] 

4.  The  order  for  the  sale  of  the'  land  is  void  on  its  face, 
because  it  is  not  shown  that  the  personal  property  was  in- 
sufficient to  pay  the  debts.— Eev.  Code,  §§  2079,  2984, 
2086,  2087. 

5.  The  record  does  not  show  that  Orme  has  ever  ceased 
to  be  the  administrator  of  Hitter's  estate,  notwithstanding 
his  removal  from  the  office  of  county  administrator — Good- 
win v.  Hooper,  45  Ala.  618. 

Elmore  &  Guntee,  contra. — 1.  The  sureties  on  Orme's 
first  bond  as  county  administrator  were  not  discharged  by 
the  execution  of  a  new  bond  by  their  principal,  unless  the 
new  bond  was  required  on  their  application.— Rev.  Code, 
§§  183,  lb9,  2032,  2036,  2037.  The  application  by  the  surety 
must  be  in  writing,  and  is  the  initiatory  step  in  the  proceed- 
ing :  without  it,  the  court  has  no  jurisdiction  to  act,  and  no 
presumptions  can  be  indulged  in  favor  of  its  proceedings. 
Jurisdiction  must  be  shown  to  have  attached,  before  any  in- 
tendments can  be  indulged  in  favor  of  its  exercise. —  WyaWs 
Adm'r  v.  Eamho,  29  Ala.  510 ;  King  v.  Kent's  Heirs,  29  Ala. 
542  ;  Field's  Heirs  v.  Goldsby,  28  Ala.  218.  In  Uammr  v.  Ma- 
son, 24  Ala.  480,  the  record  recited  the  existence  of  the  neces- 
sary jurisdictional  facts,  and  the  court  would  not  hear  evi- 
dence to  contradict  the  recitals. 

2.  Orme's  liability  was  judicially  ascertained  by  the 
proper  court,  and  cannot  now  be  called  in  question  by  the 
surety.  The  surety  is  concluded  by  the  decree,  and  can  only 
plead  to  the  factum  of  the  bond,  or  its  legal  sufficiency. — 

Watts  v.  Gayle  &  Bower,  20  Ala.   825  ;    Williamson  v.  Howell, 
4  Ala.  693 ;  Raglaud  v.  Calhoun,  36  Ala.  612. 

3.  In  stating  the  account,  and  rendering  the  decree 
against  Orme,  the  court  strictly  pursued  the  statute. — Rev. 
Code,  §  2232.  The  administrator  is  presumed  to  be  in  court, 
and  no  other  notice  than  what  is  prescribed  is  necessary. — 
20  Ala.  825.  As  to  the  effect  of  such  judgment,  see  Turner 
v.  Essehnan,  15  Ala.  693. 

4.  The  record  showed  every  fact  necessary  to  sustain  the 
action.  If  there  was  any  technical  error  in  the  various 
rulings  on  the  pleadings,  it  was  error  without  injury.  The 
defendant  had  the  full  benefit  of  all  available  defenses  under 
the  issues  joined.  The  refusal  to  allow  him  to  file  additional 
pleas  was  matter  of  discretion,  and  is  not  revisable. — Hair 
v.  Moody,  9  Ala.  399. 

MANNING,  J. —Appellant,  Jones,  was  a  surety  on  the 
bond  of  one  Thomas  J.  Orme,  for  the  faithful  discharge  of 
the  duties  of  the  latter  as  general  administrator  of  Mont- 
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gomery  county.  The  appointment  of  Orme  to  this  office  was 
made  in  1856,  and  the  bond  was  then  executed,  with  a  penalty 
of  $50,000.  On  the  3d  of  October,  1857,  on  his  application 
to  be  appointed  administrator  of  the  estate  of  Joseph  Ritter, 
deceased,  the  court,  reciting  that  he  had  previously  been  ap- 
pointed general  administrator  for  the  county,  and  had  given 
bond  as  such,  and  taken  the  office,  ordered  "that  special  let- 
ters of  administration  on  the  estate  of  Joseph  Ritter,  de- 
ceased, issue  to  him,  the  said  Orme,"  and  that  certain  desig- 
nated persons  be  appointed  appraisers,  and  "report  their 
proceedings  to  the  court  within  sixty  days,  *  *  *  and 
that  the  administrator  return  an  inventory  to  this  court 
within  sixty  days."  Orme  proceeded  thereupon  to  act  as 
administrator  in  chief  of  Ritter's  estate. 

At  a  special  term  of  the  court,  held  May  27th,  1859,  as  is 
recited  in  the  record,  "came  Thomas  J.  Orme,  county  admin- 
istrator for  Montgomery  county,  and  renewed  his  bond  in  the 
sum  of  $75,000,  with  Jane  Orme,  John  W.  Orme,  Harriet 
Orme,  Anna  Floyd,  John  A.  Floyd,  and  R.  F.  Taylor,  as  his 
sureties ;  which  was  approved,  and  ordered  recorded,  and 
[that  |  the  securities  in  the  former  bond  be  released  from  all 
liability  from  and  after  this  date." 

December  17th,  1858,  Orme  filed  his  petition  as  admin- 
istrator of  Joseph  Ritter,  for  a  sale  of  two  lots  of  land  of  the 
estate  of  Ritter,  to  pay  debts,  and  with  it  a  statement  of  the 
debts  to  the  amount  of  $319.36,  which  considerably  exceeded 
the  appraised  value  and  proceeds  of  the  sales  of  the  personal 
estate;  and  under  proceedings  which  seem  to  have  been 
regularly  conducted,  and  in  pursuance  of  an  order  of  court, 
he  sold  the  lots,  and  the  court  confirmed  the  sale.  Being 
cited  to  make  a  settlement  of  his  accounts,  he  did  so  in  Feb- 
ruary, 1866 ;  when  it  was  ascertained  and  decreed,  that  he 
had  in  his  hands  moneys  of  said  estate  to  the  amount  of 
$1,79479.  In  1870,  said  Orme  not  having  obeyed  the  orders 
of  the  court  to  make  a  final  settlement,  proceedings  were  in- 
stituted for  his  removal,  and  he  was  removed  from  the  ad- 
ministratorship of  Ritter's  estate,  August  6th,  and  on  the 
22d  of  same  month,  appellee,  Schuessler,  was  appointed  ad- 
ministrator de  bonis  nou. 

A  final  decree  was  rendered,  October  10,  1870,  against 
Orme,  on  a  settlement;  of  his  accounts,  upon  a  statement  and 
auditing  of  them  by  the  Probate  Court,  by  which  he  was  re- 
quired to  pay,  as  the  sum  due  from  him,  $2,896.26  to  said 
Schuessler,  the  administrator  de  bonis  non.  For  the  recovery 
of  this  sum,  with  interest,  the  suit  in  the  Circuit  Jourt,  now 
by  this  appeal  before  us,  was  brought  by  Schuessler  against 
appellant,  Jason  Jones,  as  surety  on  the  bond  of  Orme  made 
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in  1856.  Fourteen  pleas  were  filed  for  defendant  in  the  Cir- 
cuit Court,  and  demurrers  to  most  of  them  having  been  sus- 
tained, seven  or  more  other  pleas  were  then  offered  by  him  ; 
which  the  court  refused  him  leave  to  file,  and  defendant  ex- 
cepted. The  trial  was  had  on  the  1st,  2d,  4th,  5th,  8tu,  and 
12th  pleas,  filed  on  behalf  of  defendant.  By  the  1st  plea,  he 
denied  that  the  condition  of  the  bond  had  been  broken.  By 
the  2d,  he  denied  that  any  such  decree  as  that  set  forth  in 
the  complaint  had  been  rendered  by  the  Probate  Court.  By 
the  4th,  he  averred  that,  upou  application  of  the  sureties,  or 
of  one  of  the  sureties  to  the  bond  sued  on,  Orme  had  been 
required  by  the  Probate  Court  to  execute,  and  on  the  27th 
of  May,  1857,  did  execute  another  bond  for  the  faithful  dis- 
charge of  his  duties  as  general  administrator  of  Montgomery 
county,  with  other  sureties,  and  in  the  sum  of  $75,000,  which 
bond  was  approved  by  the  court ;  and  that  it  thereupon,  by 
its  order,  discharged  the  sureties  upon  the  first  bond  from  all 
liability  thereon  after  that  day,  and  that  the  breaches  alleged 
in  the  complaint  had  all  taken  place  afterwards,  if  at  all.  By 
the  5th  plea,  defendant  alleged  that,  if  any  such  decree  as 
that  mentioned  in  the  complaint  had  been  rendered  by  the 
Probate  Court,  it  had  been  rendered  without  the  notice  re- 
quired by  law,  and  was  void.  The  8th  plea  denied  that 
Orme  ever  administered  on  the  estate  of  Bitter,  as  the  gen- 
eral administrator  of  Montgomery  county ;  and  by  the  12th 
plea,  it  was  alleged,  that  a  large  part  of  the  amount  of  the 
decree  mentioned,  to-wit,  $2,896.24,  was  proceeds  of  the  sale 
of  lands  alleged  to  have  belonged  to  said  Bitter,  which  were 
sold  under  orders  of  the  court,  but  that  the  proceeds  were 
not  assets  of  Bitter's  estate. 

None  of  the  pleas  to  which  demurrers  were  sustained, 
averred  that  defendant  had  not  executed  the  bond  sued  on, 
or  had  paid  or  satisfied  the  decree  of  the  Probate  Court ;  or 
that  this  decree  had  by  fraud  been  obtained  for  a  larger 
amount  than  was  due  from  Orme. 

Upon  the  trial,  the  evidence  for  plaintiff  consisted  of  a 
certified  transcript  of  the  record  of  the  Probate  Court,  con- 
taining the  entry  of  the  appointment  of  Orme  as  general  ad- 
ministrator, a  copy  of  the  bond  sued  on,  the  order  commit- 
ting to  him,  as  such  administrator,  the  estate  of  Joseph  Bit- 
ter, and  other  matters  hereinbefore  mentioned,  and  all  else 
that  was  done  in  the  course  of  the  administration  of  that 
estate.  Defendant  introduced  record  evidence  of  the  ap- 
pointment, January  14th,  lb66,  of  William  G.  Waller,  as 
general  administrator  of  Montgomery  county,  and  of  the  ex- 
ecution by  him  and  sureties  of  a  bond  as  such,  and  his  ac- 
ceptance of  the  office,     And  this  being  all  the  evidence  in 
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the  cause,  the  circuit  judge  instructed  the  jury,  that  "if  they 
believed  the  evidence,  they  must  find  for  the  plaintiff  the 
amount  of  the  decree  of  the  Probate  Court  set  forth  in  said 
transcript  against  Orme,  with  interest  thereon  from  the  date 
of  its  rendition ;  and  that  they  must  believe  the  evidence, 
unless  there  was  some  evidence  contradicting  it";  to  which 
charge  defendant  excepted. 

1.     A  point  insisted  on  for  the  defense  is,  that  the  order 
made  discharging  the  sureties  upon  Orme's  first  bond,  when 
he  executed  a  second  one,  as  set  forth  in  the  record  of  the 
Probate  Court,  effectually  absolved  defendant  from  liability 
for  any  mal-administration  or  delinquency  by  Orme  after 
that  time.     This  is  not  the  effect,  however,  of  the  mere  de- 
cree, without  any  recital,  or  evidence  in  the  record,  of  the 
facts  which  the  statute  law  makes  necessary  to  give  it  such 
validity.    A  second  or  other  subsequent  administration  bond 
may,  from  time  to  time,  be  required  of  an  executor,  or  ad- 
ministrator, on  application  by  "any  creditor,  legatee,  devisee, 
heir,  distributee,  or  executor  or  co-administrator,"  as  well  as 
by  any  surety  on  a  former  bond. — Rev.  Code,  §  2019.     Such 
application  "must  be  in  writing ;  must  specify  the  grounds 
of  complaint,  and  be  verified  by  oath." — Sec.  2020.     After 
this,  section  2038  (in  the  same  chapter)  enacts  :     "When  an 
additional  bond  is  given  on  the  application  of  the  surety  of  an 
executor  or  administrator,  such  surety  is  discharged  as  to 
all  breaches  subsequent  to  the  execution  and  approval  of  the 
additional   bond."     No  decree   of    the   court  is   necessary, 
though  it  may  be  very  proper,  to  produce  that  effect.     And 
section   2037   enacts :     "When  the   additional   bond  is   not 
given  on  the  application  of  a  surety,  the  former  bonds  are  not 
discharged,"  &c.     This  would  be  so,  notwithstanding  a  de- 
cree of  the  court  declaring  such  bonds  discharged.     Thus, 
we  see  that,  on  this  subject,  the  statute  law  is  unusually  ex- 
plicit.    It  is  peremptorily  declared,  in  both  affirmative  and 
negative  forms  of  expression,  that  application  by  a  surety  is 
necessary  to  effect  a  discharge  of  former  bonds.     Now,  it  has 
become  the  settled  law  of  Alabama,  that,  in  the  exercise  by 
a  Probate  Court  of  statutory  authority  of  this  kind,  its  re- 
cords must  show  that  the  facts  upon  which  the  efficacy  of  its 
action  is  made  to  depend  did  really  exist.     Many  decisions, 
some  of  which  seem  to  me  to  have  been  carried  too  far,  have 
made  this  established  doctrine  in  this  court.—  Wyatt's  AdmW 
v.  Ramhn,  29  Ala.  510;  Hammer   v.  Mason,  24  Ala.  480;   1 
Brickell's  Dig.  439,  §  171.     Under  their  influence,  and  the 
emphatic  expressions  in  the  statutes,  we  are  constrained  to 
hold  that,  as  the  record  does  not  show  that  the  second  bond 
was  given  upon  the  application  of  any  surety  to  the  first,  the 
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defendant  was  not  discharged  from  his  liability  upon  it  by 
the  order  of  the  Probate  Court.  Although  a  judge  of  pro- 
bate may,  whenever  he  finds  it  requisite,  cause  an  adminis- 
trator to  be  required  to  execute  an  additional  bond,  he  has 
no  power,  when  it  has  been  executed  without  the  application 
of  a  surety,  to  decree  that  the  former  bond  shall  be  thence- 
forward discharged,  and  thus  to  deprive  creditors,  legatees, 
heirs,  and  distributees,  of  the  benefit  of  a  security  that  has 
been  provided  for  them. 

2.  It  is  also  insisted,  on  behalf  of  defendant,  that  Orme 
was  not  authorized  to  sell  the  real  estate,  and  is  not  charge- 
able with  the  proceeds,  because  he  was  only  an  administra- 
tor ad  colligendum — what  is  called  in  sections  1994  to  1997  of 
the  Bevised  Code,  a  special  administrator,  of  Joseph  Hitter's 
estate;  one  whose  duty  it  was  to  collect  and  preserve  the 
goods  of  the  deceased,  for  the  administrator  or  executor  to  be 
afterwards  appointed.  We  do  not  so  understand  the  record. 
It  nowhere  confers  on  him  only  such  limited  authority,  or 
even  calls  him  a  special  administrator.  True,  in  the  .order 
which  recites  that  Orme  "applied  for  letters  of  administra- 
tion on  the  estate  of  Joseph  Bitter,  deceased,"  not  for  a  re- 
stricted and  temporary  authority  to  collect  and  preserve  it, 
the  Probate  Court,  having  set  forth  that  Orme  had  been  "ap- 
pointed general  administrator  for  the  county  of  Montgomery, 
and  given  bond  as  such  administrator,  in  the  sum  of  $50,000, 
with  Amos  Jones  and  Jason  G.  Jones  as  his  securities,  which 
bond  was  approved  and  recorded,"  therefore  ordered  that 
"special  letters  of  administration  on  the  estate  of  Joseph 
Bitter,  deceased,  issue  to  him,  the  said  Orme,  and  ordered 
that  John  W.  Hughes  and  W.  H.  Shelby  be  *  *  *  ap- 
pointed appraisers  of  the  personal  estate  of  Joseph  Bitter, 
deceased,"  &c.  It  seems  to  us  clear,  that  the  word  "special" 
here  is  used  only  in  contradistinction  to  the  word  "general," 
as  applied  to  the  same  person  just  before,  in  designating  him 
as  the  "general  administrator  of  the  county;"  and  it  was  or- 
dered that  "special  letters  of  administration"  issue  to  him, 
as  the  proper  means  and  evidence  of  committing  to  him  a 
particular  estate,  by  reason  of  his  being,  and  having  given  a 
sufficient  bond,  as  general  administrator  of  the  county.  Both 
what  goes  before,  and  what  comes  after  that  part  of  the  or- 
der, as  well  as  the  fact  that  he  was  not  charged  with  the 
duty  of  merely  collecting  and  preserving  the  goods  of  Bit- 
ter's estate,  convincingly  prove  that  he  was  constituted  ad- 
ministrator of  it,  to  the  full  measure  of  the  office,  and  with 
all  the  powers  belonging  to  it.  The  record  contains  no  men- 
tion of  any  circumstance  that  would  serve  as  a  reason  for 
giving  to  him  a  less  authority.     It  follows,  that  the  sale  he 
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made  of  the  real  estate  was  valid,  and  that  he   is  conse- 
quently chargeable  with  the  money  paid  to  him  for  it. 

3.  The  testimony  offered  by  defendant — that  the  sure- 
ties, or  one  of  them,  did  in  fact,  though  not  in  writing,  make 
application  to  the  probate  judge  to  have  themselves  released 
from  the  bond  sued  on,  and  the  second  one  taken  in  its 
stead,  was  properly  excluded  by  the  court.  Besides  that 
the  statutes,  as  we  have  seen  above,  required  that  the  appli- 
cation should  be  in  writing,  it  is  not  permissible  to  show  by 
oral  evidence  that  a  record  is  defective,  and  then  to  have  its 
defects  in  the  same  manner  corrected  or  supplied. 

4-5.  The  judicial  ascertainment  by  the  Probate  Court  of 
the  amount  of  an  administrator's  indebtedness,  when  not 
procured  by  fraud  or  collusion,  is  conclusive  against  his 
surety. — Raglaad  v.  Calhoun,  36  Ala.  612 ;  Fretivell  v.  McLe- 
more,  52  Ala.  124.  And  until  a  judicial  ascertainment  of 
such  liability,  the  statute  of  limitations  does  not  begin  to 
run  in  favor  of  his  surety. — Fretivell  v.  McLemore,  supra.  And 
since  tho  transcript  of  the  record  in  the  Probate  Court  shows 
the  amount  and  date  of  the  decree  against  Orme  as  admin- 
istrator, and  itself  contains  proof  of  all  the  necessary  aver- 
ments in  the  complaint,  and  there  is  no  conflicting  evidence, 
the  charge  of  the  court,  that  if  they  believed  the  evidence, 
they  must  find  for  the  plaintiff,  was  not  erroneous.  It  is 
quite  clear,  from  the  record  evidence,  that  any  other  that 
could  have  been  legally  introduced  in  support  of  the  pleas 
that  were  adjudged  bad  on  demurrer,  would  not  have  pro- 
duced a  different  result  on  the  trial.  "While,  therefore,  we 
find  no  error  in  the  rulings  of  the  Circuit  Court  sustaining 
the  demurrers  to  those  pleas,  it  is  not  necessary  to  go  into 
a  particular  analysis  and  examination  of  them.  For,  when 
a  demurrer  to  a  plea  is  even  improperly  sustained,  but  the 
defendant  has  the  benefit  of  his  defense  under  another  plea, 
"or  the  record  shows  he  is  entitled  to  no  defense  under  the 
plea  overruled,  the  judgment  will  not  be  reversed." — Shehan 
v.  Hamnton,  8  Ala.  942. 

6.  If  the  defendant,  when  the  Circuit  Court  decided  cer- 
tain of  his  pleas  to  be  bad  on  demurrer,  had  proposed  and 
asked  leave  to  amend  them,  or  any  of  them,  in  particulars  in 
which  they  were  held  to  be  defective,  it  would  have  been  the 
duty  of  the  court,  under  section  2657  of  the  Revised  Code, 
to  permit  this  to  be  done.  Rut,  instead  of  this,  defendant 
proposed  to  file  a  number  of  other  wholly  different  pleas. 
This  is  not  amendment,  within  the  meaning  of  that  section. 
It  was  within  the  discretion  of  the  court,  doubtless,  to  per- 
mit them  to  be  then  filed ;  but  if  it  refused  to  do  so,  we  must 
presume  it  was  because  the  judge  was  satisfied  that,  to  allow 
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it  then  to  be  done,  would  only  tend  to  produce  useless  embar- 
rassment and  delay.  According  to  section  2662  of  the  Re- 
vised Code,  when  the  term  of  the  court  is  more  than  one 
week,  the  defendant  must,  within  the  first  three  days  of  the 
appearance  term,  plead  or  demur  to  the  complaint ;  and  if 
the  term  is  to  continue  only  one  week,  this  must  be  done 
within  the  first  two  days.  Certainly,  no  upright  judge 
would  rule  out  a  plea,  that  was  shown  to  be  necessary  to  the 
attainment  of  justice  in  a  cause,  merely  because  not  offered 
within  the  statute  time.  But  we  cannot  undertake  to  say, 
when,  as  in  this  instance,  more  than  a  year  has  elapsed  be- 
tween the  service  of  the  summons  and  the  trial,  that  a  cir- 
cuit judge  acts  either  illegally  or  unjustly  in  refusing  per- 
mission to  file  seven  additional  pleas,  besides  six  on  which  a 
trial  was  to  be  had,  and  eight  others  to  which  demurrers  had 
been  sustained,  all  in  a  single  cause. 

The  real  hardship  to  this  appellant,  who  was  a  surety  only, 
and  reasonably  supposed  he  was  many  years  ago  lawfully 
discharged  from  the  bond  he  is  now  sued  on,  has  made  his 
able  counsel  labor  in  his  behalf  with  a  perseverance  which 
their  sympathy  with  him  would  not  permit  to  relax. 

We  are  constrained  to  affirm  the  judgment  of  the  Circuit 
Court. 

Stone,  J.,  not  sitting,  having  been  of  counsel. 


Wood,  use,  &c.  v.  Coman  et  al. 

Action  on  Statutory  Detinue  Bond. 

1.  When  appeal  lies  on  nonsuit —A.  nonsuit,  taken  in  consequence  of  the 
adverse  rulings  of  the  court  on  the  pleadings  and  evidence  (Rev.  Code,  §  2750), 
by  which  it  is  '-considered  that  the  defendants  go  hence,  and  recover  of  the 
plaintiff  their  costs  in  this  behalf  expended,  unless  the  Supreme  Court  shall 
reverse  the  rulings  of  this  court,  and  set  aside  said  nonsuit,"  is  such  a  final  judg- 
ment as  will  support  an  appeal,  notwithstanding  the  addition  of  the  italicized 
words. 

2.  Action  on  detinue  bond;  in  what  court  brow/lit.  —  When  the  plaintiff  in  detinue, 
or  in  a  statutory  action  "for  the  recovery  of  personal  property  in  specie"  (Rev. 
Code,  §§  2593-98),  commenced  in  the  District  Court  of  the  United  Suites,  ob- 
tains possession  of  the  property  by  executing  the  necessary  statutory  b»nd, 
and  afterwards  suffers  a  voluutary  nonsuit,  the  defendant  may  sue  on  the  bond 
in  a  State  court,  and  is  not  compelled  to  sue  in  the  Federal  court 

'A.  Defendant's  remedies  in  detinue,  when  plaintiff  is  nonsuited.  —  In  detinue,  or 
the  corresponding  statutory  action  "for  the  recovery  of  personal  property  in 
specie "  (Rev.  Code,  §§2593-98),  if  the  plaintiff  obtains  possession  of  the 
property  by  executing  the  necessary  bond,  and  afterwards  suffers  a  voluutary 
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nonsuit,  the  defendant  may  pursue  the  summary  remedy  authorized  by  the 
statute,  or,  at  his  election,  sue  on  the  bond. 

i.  Bond  executed  by  obligor  in  wrong  name;  how  sued  on- — When  the  true  name 
of  the  obligor  is  Joshua  P.  C,  while  the  signature  to  the  bond  is  J.  P.  C,  and, 
by  mistake,  the  name  is  written  Jumes  P.  C.  in  the  body  of  the  bond;  the  obli- 
gor may  be  sued  by  his  true  name,  with  an  averment  that  he  signed  the  bond 
by  the  name  of  J.  P.  C;  and  in  the  absence  of  a  plea  of  non  est  factum,  verified 
by  affidavit,  the  bond  is  admissible  evidence  notwithstanding  the  mistake. 

5.  Construction  of  bond,  as  to  liability  of  obligors. — A  bond  by  which  the  obli- 
gors acknowledge  themselves  "  held  and  firu.ly  bound  unto  "  the  obligee  in 
the  specified  penalty,  "  for  the  payment  of  which,"  it  is  declared,  "  we  and 
each  of  us  bind  our  heirs,  administrators,  or  assigns,"  binds  the  obligors  per- 
sonally, notwithstanding  the  omission  of  the  word   "our.sdees," 

Appeal  from  the  Circuit  Court  of  Limestone. 

Tried  before  the  Hon.  W.  B.  Wood. 

This  action  was  brought  by  Gulielmus  Wood,  who  sued 
for  the  use  of  Samuel  Matthews  and  others,  against  Joshua 
P.  Coman  and  William  H.  Walker ;  was  commenced  on  the 
17th  April,.  1872,  and  was  founded  on  a  penal  bond,  which 
was  in  the  following  words :  "  Know  all  men  by  these  pre- 
sents, that  we,  Hugh  McCrea  &  Co.  of  Nashville,  Tennessee, 
James  P.  Coman,  and  William  H.  Walker,  are  held  and  firm- 
ly bound  unto  Gulielmus  Wood,  in  the  sum  of  twelve  thou- 
sand dollars;  for  the  payment  of  which,  well  and  truly  to  be 
made,  we  and  each  of  us  bind  our  heirs,  administrators,  or 
assigns.  Sealed  with  our  seals,  and  dated  this  19th  day  of 
June,  1868.  The  condition  of  the  above  obligation  is  such, 
that  whereas  the  said  Hugh  McCrea  &  Co.  has,  on  the  10th 
day  of  June,  1868,  brought  suit  in  the  District  Court  of  the 
United  States  for  the  northern  district  of  Alabama,  against 
the  said  Gulielmus  Wood,  for  the  recovery  of  fifty-six  bales 
of  cotton ;  and  whereas  the  said  cotton  has  been  seized  by 
the  marshal  of  said  district,  under  an  order  of  seizure  issued 
by  said  court,  directing  the  said  marshal  to  deliver  the  said 
cotton  to  the  defendants,  upon  their  making  a  good  and  suffi- 
cient bond,  with  surety,  in  double  the  value  of  said  property, 
in  form  of  law,  five  days  from  the  date  of  seizure ;  defend- 
ant's said  bond  not  having  been  filed, — now,  if  the  plaintiff, 
Hugh  McCrea  &  Co.,  shall  deliver  the  said  property  to  the 
defendants  within  thirty  days  after  judgment,  in  case  they 
fail  in  this  suit,  and  pay  all  damages  for  the  detention  of  the 
same,  with  the  costs  of  suit,  then  this  bond  to  be  void  and 
of  no  effect;  otherwise,  to  remain  in  full  force  and  effect." — 
(Signed,  "Hugh  McCrea  &  Co.,  per  J.  L.  Coman-"  "J.  P. 
Coman,"  "Wm.  H.  Walker.") 

The  complaint  alleged,  that  Joshua  P.  Coman,  one  of  the 
defendants,  signed  and  executed  this  bond  by  the  name  of 
J.  P.  Coman ;  and  that  the  name  of  Janies  P.  Coman,  written 
in  the  body  of  the  bond,  was  intended  and  meant  to  designate 
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the  said  Joshua  P.  Coman.  The  alleged  breach  of  the  bond 
was,  that  at  the  November  term,  lb71,  of  said  District  Court, 
the  plaintiffs  in  said  suit  took  a  voluntary  nonsuit,  and  that 
it  was  thereupon  considered  by  the  court  that  the  defendant 
go  hence,  &c;  that  this  judgment  was  still  of  force,  and  unre- 
versed ;  and  that  said  plaintiffs,  and  the  defendants  in  this 
suit,  the  obligors  in  said  bond,  had  wholly  failed  and  refused 
to  deliver  the  said  cotton  to  the  said  G.  Wood,  the  plaintiff 
in  this  suit,  or  to  pay  the  costs  and  damages,  &c,  according 
to  the  condition  of  said  bond.  The  defendants  pleaded  "  the 
general  issue,  in  short  by  consent,  with  leave  to  give  in  evi- 
dence any  matter  which,  if  specially  pleaded,  would  be  a 
good  defense  in  bar  of  plaintiff's  right  to  recover;"  and  the 
plaintiff  replied,  with  like  leave. 

On  the  trial,  as  the  bill  of  exceptions  shows,  the  plaintiff 
offered  in  evidence  the  bond  on  which  the  suit  was  founded,, 
and  also  a  certified  transcript  of  the  action  in  the  Federal 
court  in  which  said  bond  was  given.  The  defendants  object- 
ed to  the  introduction  of  the  bond,  and  moved  to  exclude  it 
from  the  jury,  on  the  following  grounds : — "1st,  because  said 
transcript  of  the  proceedings  in  the  District  Court  does  not 
show  that  said  bond  was  ever  taken  or  filed  in  said  cause; 
2d,  because  said  bond  imposes  no  personal  liability  on  the 
defendants;  3d,  because  said  bond  shows  on  its  face  that  it 
is  the  bond  of  James  P.  Coman,  and  not  the  bond  of  Joshua 
P.  Coman,  who  is  sued  in  this  action ;  4th,  because  said  bond 
was  given  in  a  proceeding  in  the  District  Court  of  the  United 
States,  and  could  not  be  sued  on  in  this  court."  The  court 
sustained  the  objection,  and  excluded  the  bond  from  the  jury, 
on  the  third  specified  ground.  In  consequence  of  this  ruling 
of  the  court,  the  plaintiff  was  compelled  to  take  a  nonsuit, 
with  a  bill  of  exceptions.  The  judgment  of  nonsuit,  after 
reciting  the  ruling  of  the  court,  &c,  proceeds  thus:  "It  is 
therefore  considered  by  the  court,  that  the  defendants  go 
hence,  and  recover  of  the  plaintiff  their  costs  in  this  behalf 
expended,  unless  the  Supreme  Court  shall  reverse  the  ruling 
of  this  court,  and  set  aside  said  nonsuit."  The  appellant 
now  assigns  as  error  the  exclusion  of  the  bond  from  the  jury, 
and  moves  to  set  aside  the  nonsuit ;  and  a  motion  was  sub- 
mitted by  the  appellee,  to  dismiss  the  appeal,  on  the  ground 
that  the  judgment  was  not  final. 

Luke  Pryok,  and  R.  A.  McClellan,  for  the  appellant. — 1. 
The  complaint  averred  that  Joshua  P.  Coman,  one  of  the 
defendants,  signed  the  bond  by  the  name  of  J.  P.  Coman; 
and  that  the  name  of  James  P.  Coman,  in  the  body  of  the 
bond,  was  intended  to  designate  the  said  defendant.     There 
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was  no  plea  of  non  est  factum,  verified  by  affidavit ;  conse- 
quently, these  averments  are  to  be  taken  as  admitted,  and 
the  defendant  in  fact  signed  the  bond  as  alleged.  Under 
these  circumstances,  the  action  was  well  brought :  there  was 
no  variance,  and  the  bond  ought  to  have  been  admitted  in 
evidence.— 10  Ala.  829;  37  Ala.  642;  38  Ala.  399;  7  Porter, 
503;  2  Porter,  54;  1  Stew.  419,  479;  17  Miss.  591;  7  N.  H. 
230  ;  4  Dev.  268 ;  8  Blackf.  413  ;  7  Jones,  N.  C.  L.  510;  11  B. 
Monroe,  229;  13  Mo.  321,  539;  7  Cowen,  484;  4  Dev.  N.  C. 
L.  272;  3  Peters,  343,  407;  9  John.  334;  8  Iowa,  129;  17 
Penn.  327;  7  Watts,  193;  2  Cal.  562;  18  B.Monroe,  160; 
8  Grattan,  43 ;  33  Vermont,  833 ;  14  Ala.  619 ;  21  Ala.  699 ; 
22  Ala.  43,  442  ;  5  Stew.  <fc  P.  58;  19  Ala.  707  ;  18  Ala.  606. 

2.  The  bond  shows  on  its  face,  very  clearly,  that  the  obli- 
gors intended  to  bind  themselves  personally,  as  well  as  their 
heirs,  &c.  The  omission  of  the  word  "ourselves,"  in  one 
part  of  the  bond,  cannot  affect  its  legal  meaning  and  opera- 
tion. The  omission  will  be  supplied  by  construction,  or  in- 
tendment, if  necessary.  In  construing  written  contracts  or 
obligations,  the  courts  will  transpose,  supply,  or  reject  words, 
phrases,  or  sentences,  for  the  purpose  of  ascertaining  and 
effectuating  the  real  meaning  and  intention  of  the  parties ; 
and  will  never  adopt  an  absurd,  nonsensical,  or  unnatural 
construction,  which  will  defeat  and  destroy  the  instrument. 
10  Ala.  829 ;  8  Ala.  466 ;  6  Iredell.  57  ;  9  Iredell,  250  ;  9  Yer- 
ger,  11 ;  7  Wendell,  145,  345  ;  34  Miss.  150  ;  7  J.  J.  Mar.  191 ; 
10  N.  H.  210;  23  N.  H.  118,  198. 

3.  The  objection  to  the  jurisdiction  of  the  court  in  which 
the  action  was  brought,  if  properly  presented,  was  wholly 
untenable.  The  District  Court  would  have  had  no  jurisdic- 
tion of  this  action,  since  all  the  parties  resided  in  Limestone 
county,  Alabama;  and  a  plea  in  abatement,  for  want  of  juris- 
diction, must  have  been  sustained,  if  the  action  had  been 
brought  in  the  District  Court.  The  plaintiff  here  did  not 
go  voluntarily  into  the  Federal  court,  but  was  carried  there 
as  a  defendant.  He  can  not  be  charged  with  splitting  up 
his  cause  of  action,  because  he  never  had  one  in  that  court. 
The  authorities  cited  for  appellees,  to  sustain  this  point, 
app:v  only  to  plaintiffs  in  the  original  suits. — 13  John.  424; 
6  Wendell,  327,  2  Black,  828 ;  1  burr.  642  ;  3  Burr.  1923. 

Paul  L.  Jones,  L.  P.  Walker,  and  Watts  &  Sons,  contra. — 
1.  The  appeal  ought  to  be  dismissed,  because  the  judgment 
of  nonsuit  is  conditional  only,  and  not  final.  As  showing 
judgments  or  decrees  from  which  an  appeal  will  not  lie,  see 
Waters  v.  Coker,  39  Ala.  730;  Watt  v.  Watt,  37  Ala.  543; 
Hamilton  v.  Givynn,  24  Ala.  515 ;  24  Ala.  441. 
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2.  The  bond  offered  in  evidence  is,  in  legal  effect,  the  obli- 
gation of  James  P.  Coman,  and  Joshua  P.  Coman  is  not  a 
party  to  it.  There  is  no  latent  ambiguity  in  it :  its  terms 
are  plain,  full,  and  explicit;  and  parol  evidence  can  not  be 
received,  at  law,  to  contradict  its  terms,  or  to  change  its  legal 
effect.  If  the  name  of  James  P.  Coman  was  written  by  mis- 
take, the  mistake  must  be  proved  in  a  court  of  equity,  and 
the  bond  there  reformed. — Paysavt  v.  Ware  &  Barrinqer, 
lAla.  160;  Dozierv.  Dufee,lAl&.  320;  Beard  v.  White,  lAla. 
436;  Gurley  v.  Grubbs,  1  J.  J.  Mar.  387;  Smith  v.  Williams, 
1  Murph.  126  ;  2  Car.  &  Payne,  474  ;  Gould  v.  Barnes,  3  Taun- 
ton, 504;  Gordon  v.  Austin,  4  T.  R.  611;  Craig  v.  Brown, 
1  Peters,  C.  C.  139 ;  Woster  v.  Lyons,  5  Blackf.  60.  The  case 
of  Taylor  v.  Shackelford,  37  Ala.  642,  even  if  it  overrules 
Gayle  v.  Hudson,  10  Ala.  116,  does  not  change  or  affect  this 
principle. 

3.  The  action  ought  to  have  been  brought  in  the  United 
States  Court,  in  which  the  bond  was  given.  The  proceeding 
on  the  bond  is  but  an  incident  to  the  original  suit,  or  a  con- 
tinuation of  it,  and  no  other  court  has  jurisdiction  of  it. — Da- 
vis v.  Packard,  6  Wendell,  327;  11  Missouri,  443;  1  Mason, 
432;  1  Gallison,  228;  3  Dallas,  475;  4  Wash.  482. 

STONE,  J. — We  think  the  judgment  in  this  cause  must  be 
regarded  as  final.  It  was  a  final  disposition  of  the  cause, 
under  section  2759  of  the  Revised  Code.  The  judgment 
entry  unnecessarily  contains  the  words,  "  unless  the  Supreme 
Court  shall  reverse  the  ruling  of  this  court,  and  set  aside 
said  nonsuit."  The  nonsuit  had  put  the  case  out  of  the 
court;  and,  after  the  adjournment  of  the  term,  the  Circuit 
Court  no  longer  had  jurisdiction  of  the  cause.  The  added 
clause  seems  to  have  had  only  the  aim — it  certainly  had  only 
the  effect — of  anticipating  what  would  be  the  result,  if  this 
court  should  reverse  the  ruling  of  the  Circuit  Court,  and  set 
aside  the  nonsuit.  It  did  not  retain  the  cause  in  the  court 
below ;  and  any  order  in  that  court,  made  after  the  adjourn- 
ment of  that  term,  would  have  been  irregular.  The  motion 
to  dismiss  the  appeal  is  overruled. 

2.  An  action  was  instituted  in  the  District  Court  of  the 
United  States  for  the  northern  district  of  Alabama,  "for 
the  recovery  of  personal  property  in  specie."  Affidavit  was 
made  that  "that  the  property  sued  for  belonged  to  the  plain- 
tiffs," under  section  2593  of  the  Revised  Code.  Under  an 
order  for  the  purpose,  the  marshal  seized  the  property ;  and 
the  defendant  failing  to  give  a  replevin  bond  within  five  days 
after  seizure,  the  plaintiffs,  by  their  agent,  executed  bond, 
and  took  possession  of  the  property.     The  plaintiffs  subse- 
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quently  suffered  a  voluntary  nonsuit,  and  the  said  detinue 
suit  was  finally  disposed  of  at  their  costs.  This  left  the 
cotton  in  their  hands,  with  no  judgment  for  its  recovery  by 
defendant,  which  it  was  the  right,  if  not  the  duty,  of  the  Dis- 
trict Court  to  render  under  section  2595  of  the  Revised  Code, 
if  the  suit  had  continued.  It  is  here  contended,  that,  inas- 
much as  the  detinue  suit  was  brought  in  the  District  Court 
of  the  United  States,  and  the  bond,  which  is  the  foundation 
of  the  present  suit,  was  given  in  that  suit,  the  Circuit  Court 
of  Limestone  had  no  jurisdiction  of  that  action. 

We  have  no  disposition  to  question  the  rule,  that  when  one 
of  two  tribunals,  having  concurrent  jurisdiction,  has  obtained 
possession  of  the  subject,  and  is  in  the  exercise  of  such 
jurisdiction,  this  excludes  all  interference  by  the  other  tri- 
bunal; and  such  jurisdiction  by  the  court  first  acquiring  it, 
becomes,  pro  hac  vice,  exclusive.  This  rule  is  necessarv  to 
prevent  collisions,  which  would  disturb  the  peaceful  adminis- 
tration of  justice.  And  in  this  country,  where  we  have  both 
a  Federal  and  State  judiciary,  exercising  concurrent  jurisdic- 
tion over  the  same  territorial  area,  a  clash  between  the  two 
tribunals  would  tend  to  uproot  the  very  foundations  of  social 
order. —  McNeill  v.  McNeill,  36  Ala.  109;  Scott  v.  Abercrombie, 
14  Ala.  270;  Shelby  v.  Bacon,  10  How.  U.  S.  56;  Peale  v. 
Phipps,  14  How.  368 ;  Green  v.  Creighton,  23  How.  90.  It 
will  be  seen  that  the  principle  on  which  these  cases  rest  is, 
that  when  a  court  of  competent  jurisdiction  has  taken  charge 
of  a  subject,  no  other  court,  of  merely  co-ordinate  jurisdic- 
tion, will  or  can  arrest  or  interfere  with  the  progress  of  the 
suit  thus  pending,  until  a  final  disposition  of  the  cause  is 
made.  This  is  a  duty  of  comity,  as  well  as  an  obligation  of 
right  To  bring  a  case  within  this  principle,  however,  a  prior 
suit  must  be  pending,  to  oust  the  jurisdiction  of  a  second. 
Former  pendency  will  not  do.  A  plea,  to  be  sufficient  in  such 
case,  must  aver  a  prior  pending  suit,  still  undetermined,  in  a 
court  of  competent  jurisdiction. 

The  argument  urged  in  this  case  is,  that  the  suit  on  the 
detinue  bond  is  a  mere  continuation  of  the  former  suit,  and 
can  only  be  prosecuted  in  the  court  in  which  the  original 
suit  was  brought.  Apparently,  the  case  of  McDermott  v. 
Doyle,  11  Missouri,  443,  is  the  strongest  authority  for  the 
position  taken.  That  was  an  action  of  detinue,  in  which  the 
defendant  had  given  bond,  under  their  statute,  for  the  forth- 
coming of  the  property,  if  the  plaintiff  recovered.  The 
plaintiff  did  recover,  and  action  was  brought  on  the  bond,  in 
a  court  different  from  the  one  in  which  the  detinue  suit  was 
prosecuted.  Each  of  the  courts  was  held  under  State  author- 
ity, and  their  jurisdiction  of  the  subject-matter  seems  to  have 
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been  concurrent.  The  two  courts  were  held  in  the  same 
county.  In  giving  reasons  why  the  action  could  not  be 
maintained,  the  court,  among  other  things,  said:  "The  action 
on  the  bond,  for  a  breach  thereof,  is  virtually  a  continuance 
and  part  of  the  original  detinue  suit;  and  to  permit  the 
plaintiff  to  sue  on  the  bond  in  the  court  of  Common  Pleas, 
would  be  to  permit  him  to  divide  his  action,  and  prosecute 
one  branch  of  it  in  the  Circuit  Court,  and  the  other  in  the 
Common  Pleas."  Among  the  authorities  cited  in  support  of 
this  opinion  are  Burtus  v.  McCarty,  13  Johns.  424,  and  Davis 
v.  Packard,  6  Wend.  327. 

We  have  looked  into  the  Missouri  statute,  on  which  this 
action  was  brought  and  bond  given,  and  find  it  almost  liter- 
ally corresponds  to  a  bail  bond  at  common  law.  It  declares : 
(Sec.  2.)  "The  officer  charged  with  the  execution  of  a  capias 
in  detinue,  shall  take  the  defendant,  and  commit  him  to  jail, 
unless  the  defendant  enter  into  bond  to  the  plaintiff,  with 
sufficient  security,  conditioned  that,  if  judgment  is  given 
against  him  in  the  action,  he  will  deliver  to  the  plaintiff  the 
property  thereby  recovered,  and  pay  the  damages  for  its 
detention,  and  costs  of  suit ;  and  the  officer  shall  return  the 
bond  with  the  writ,  as  in  other  cases."  (Sec.  3.)  "  If  the 
officer  returns  the  writ  executed,  and  has  not  the  defendant 
according  to  the  command  thereof ;  or,  if  he  fails  to  take  or 
return  the  bond ;  or,  if  the  bond  returned  is  adjudged  insuffi- 
cient at  the  return  term  of  the  suit,  and  the  defendant  fails 
to  perfect  his  bail,  if  ruled  thereto ;  the  officer  shall  be  made 
a  co-defendant,  may  defend  the  suit  upon  the  pleas  of  the 
defendant,  and  shall  be  subject  to  the  same  judgment,  and 
be  joined  therein."  (Sec.  4.)  "When  a  bond,  taken  in  pur- 
suance of  this  act,  is  forfeited,  the  plaintiff  shall  have  the 
same  remedy  against  the  bail,  and  the  bail  the  same  remedy 
against  the  principal,  and  the  officer,  when  made  a  co- 
defendant,  the  same  remedy  against  the  principal  and  bail, 
as  may  exist  by  law  in  cases  of  bail  in  other  civil  cases,  and 
the  same  proceedings  shall  be  had  thereon."  In  the  fifth 
section  of  the  said  statute,  it  is  declared,  that  "the  court 
may  accept  the  appearance  of  the  defendant,  and  cancel  the 
bond,  in  such  manner,  for  like  causes,  and  with  the  like 
effect,  as  in  cases  of  bail  in  other  civil  cases." 

So,  in  all  the  other  cases  which  we  have  examined,  in 
which  the  principle  contended  for  was  announced,  the  ques- 
tion arose  on  bail  bonds,  or  bonds  of  similar  character,  and 
which  were  given  in  the  course  of  judicial  proceedings,  and 
for  the  enforcement  of  which  peculiar  remedies  were  pro- 
vided; remedies,  for  the  administration  of  which,  other 
courts  were  not  well  adapted. 

(19) 
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But  the  rule,  even  when  applied  to  bail  bonds,  has  its  ex- 
ceptions. In  the  case  of  Burtus  v.  McCarty,  supra,  the 
court  cited  approvingly  the  cases  of  Davis  v.  Gilhtl,  7  Johns. 
818;  Has  well  v.  Bates,  9  Johns.  80;  and  Gardiner  v.  Buchan, 
12  Johns.  459 ;  in  each  of  which  cases,  the  court  held,  that 
if  the  bail  resided,  or  had  removed  out  of  the  county,  or  if 
the  principal  resided  out  of  the  county,  this  dispensed  with 
the  necessity  of  prosecuting  the  bail  in  the  same  court  in 
which  the  original  suit  was  brought.  The  court  said:  "  In 
the  cases  which  we  have  mentioned,  the  party  would  have 
been  without  remedy,  unless  this  court  had  taken  cognizance 
of  the  suit  against  the  bail ;  and  having  taken  cognizance  of 
the  cause,  we  afford  the  same  relief  as  the  court  of  Common 
Pleas." 

A  second  reason  why  the  cases  cited  are  not  decisive  of 
this  is,  that  in  all  those  cases  the  party  who  brought  the 
second  suit  had  been  plaintiff  in  the  first.  Such  second 
suits  were  a  continuation,  for  they  were  resorted  to  only  as 
a  means  of  garnering  the  fruits  of  the  first.  The  present 
suit  is  by  the  defendant,  having  a  very  different  object.  The 
case  cited  from  4  Washington,  482,  is  but  a  re-affirmance  of 
the  doctrine  declared  in  the  cases  cited  from  13  Johns,  and 
6  Wendell,  supra.  The  cases  of  the  Brig  Hallen,  1  Mason, 
434;  McClellan  v.  U.  States,  i  Gallison,  227,  and  Bespublica  v. 
Colbert,  3  Dall.  467,  are  entirely  unlike  the  present  one,  and 
exert  no  influence  on  the  question. 

Conceding,  for  the  sake  of  the  argument,  that  ordinarily 
the  remedy  on  a  broken  replevin  bond  should  be  prosecuted 
in  the  same  court  in  which  the  bond  is  taken,  we  do  not  con- 
sider it  a  matter  of  jurisdiction,  but  rather  a  matter  of  com- 
ity and  convenience. '  If  a  matter  of  jurisdiction,  then  no 
circumstance  or  accident  could  supply  or  excuse  the  defect. 
We  have  shown  above  that,  in  certain  conditions,  the  parties 
aggrieved  may  prosecute  their  remedy  on  the  bond,  in 
another  and  different  court  from  the  one  in  which  the  detinue 
suit  was  brought.  The  detinue  suit  in  the  present  case  was 
finally  disposed  of  in  the  District  Court,  by  the  voluntary 
nonsuit  taken  by  the  plaintiff.  In  this,  the  defendant  had 
no  agency.  This  left  no  suit  pending  in  the  District  Court, 
of  which  proceedings  on  the  bond  could  have  been  regarded 
as  a  continuation.     There  was  no  suit  to  be  continued. 

3.  If  it  be  contended  that,  under  section  2595  of  the  Re- 
vised Code  (2944,  Code  of  1876),  the  defendant  in  the  first 
suit  should  have  claimed  a  verdict  and  judgment  for  the 
property,  or  its  alternate  value,  and  damages  for  the  deten- 
tion, and  should,  if  necessary,  have  enforced  his  remedy 
under  section  2596  of  the  Revised  Code  (2945,  Code  of  1876), 
Vol.  lvi. 
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we  answer,  the  defendant  in  the  present  suit  was  in  no  condi- 
tion to  raise  this  question.  He  went  out  of  court  by  his 
own  voluntary  action. — See  Savage  v.  Gunter,  32  Ala.  467. 
There  is  nothing  in  the  statute  which  confines  defendants 
to  the  statutory  remedy  therein  provided ;  and  we  hold  that, 
in  such  case,  parties  may  invoke  the  statutory  remedy,  or  sue 
on  the  bond,  at  their  election. 

4.  There  are  a  few  authorities  which  hold,  that  on  a  con- 
tract, executed  in  a  wrong  or  assumed  name,  suit  can  not  be 
maintained  against  the  defendant  by  his  true  name,  averring 
in  the  complaint  that  such  defendant  executed  the  contract 
in  the  said  assumed  name.  In  such  cases,  it  is  said,  that 
the  defendant  must  be  sued  in  his  assumed  name ;  and  that 
a  plea  of  misnomer  will  not  avail  him. — See  Gould  v.  Barnes, 
3  Taunt.  503 ;   Wooster  v.  Lyons,  5  Blackf.  60. 

In  Gayle  v.  Hudson,  10  Ala.  116,  our  predecessors  held, 
that  an  action  at  law  could  not  be  maintained  on  a  bond  in 
which  a  mistake  occurred  in  the  name  of  one  of  two  payees, 
although  the  declaration  averred  the  mistake — that  the  bond 
was  executed  to  Hudson  and  Jones,  meaning  by  the  latter 
James,  one  of  the  parties  plaintiff  to  the  suit.  The  principle 
of  the  decision  was,  that  an  action  at  law  could  not  be  main- 
tained on  such  bond,  without  first  reforming  it  in  a  chancery 
proceeding.  The  authority  of  that  case  was  entirely  de- 
stroyed by  the  later  and  much  better  considered  case  of 
Taylor  v.  Strickland,  37  Ala.  644.  The  later  case  is  well 
supported  by  authority.  See  the  authorities  collected  on 
page  645  of  that  case. 

In  the  complaint  in  the  present  case,  it  is  averred  that 
Joshua  P.  Co  man  signed  the  bond  in  the  name  of  J.  P.  Co- 
man.  J.  P.  Coman  is  one  of  the  names  attached  to  the  bond. 
In  the  body  of  the  bond  he  is  described  as  James  P.  Coman. 
The  complaint  avers  that  this  was  done  by  mistake.  The 
defendant  interposed  no  plea  of  non  est  factum.  Such  plea  is 
required  to  be  sworn  to. — Rev.  Code,  §§  2681-2.  Failing  to 
file  such  plea,  so  verified,  is  an  admission  of  thj  execution 
of  the  bond  by  Joshua  P.  'oman,  and  relieved  plaintiff  of 
the  necessity  of  proving  it. — See  Trustees  v.  Brown,  3  Ala. 
326;  McWhorter  v.  Lewis,  4  Ala.  198;  Sorelle  v.  Elmes,  6 
Ala.  706 ;  Drake  v.  Flewellen,  33  Ala.  106.  The  absence  of 
such  sworn  plea  is  an  admission  that  the  defendant  executed 
the  contract  as  averred  in  the  complaint.  It  is  thus  shown 
that  defendant  executed  the  bond  in  his  true  name. — McBea 
v.  McLean,  3  Por.  138.  This  takes  this  case  out  of  the  oper- 
ation of  the  rule  declared  in  Gould  v.  Barnes,  supra,  if  that 
be  now  the  law  of  this  State. 

5.  The  remaining  objection  to  the  bond  is,  that  it  only 
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binds  the  heirs  and  representatives,  and  does  not  bind  the 
parties  who  signed  the  bond.  This  construction  is  too  nar- 
row. All  the  makers  of  the  bond  are  "held  and  firmly 
bound  to  Gulielmus  Wood,"  &c.  This  is  the  express  lan- 
guage of  the  bond.  Contracts  are  to  be  construed,  ut  res 
magis  valeat,  quam  pereat. — 1  Brick.  Dig.  386,  §§  162-3,  and 
other  authorities  on  the  briefs  of  counsel. 

Whether  or  not  McCrea  &  Co.  were  bound  by  their  part- 
nership signature,  does  not  in  the  least  affect  the  parties  to 
this  suit. 

The  Circuit  Court  erred  in  refusing  to  let  the  bond  remain 
before  the  jury.  His  ruling  in  that  regard,  disallowing  the 
evidence,  forced  the  nonsuit,  taken  in  the  court  below. 

The  judgment  of  the  Circuit  Court  is  reversed,  the  nonsuit 
set  aside,  and  the  cause  remanded. 

Bkickell,  C.  J.  not  sitting. 


Matthews'  Adni'r  v.  Matthews. 

Action  against  Administrator,  on  Common  Counts.. 

1.  When  action  lies  against  administrator.—  An  action  at  law  does  not  lie 
against  an  administrator,  in  his  official  capacity,  in  favor  of  one  of  the  distri- 
butees of  the  estate,  for  services  rendered  in  superintending  the  business,  and 
taking  care  of  the  property  of  the  estate,  under  an  agreement  made  with  the 
other  distributees  before  the  grant  of  letters  of  administration,  although  one  of 
said  distributees  afterwards  became  the  administrator. 

2.  Variance. — In  an  action  against  an  administrator,  in  his  official  capacity, 
if  the  complaint  contains  only  counts  "  for  money  loaned  by  plaintiff  to  de- 
fendant's intestate,"  "on  an  account  stated  between  plaintiff  and  defendant," 
"for  money  paid  by  plaintiff  for  defendant's  intestate  at  his  request,"  and  for 
goods  sold  by  plaintiff  to  defendant's  intestate,  the  plaintiff  can  not  be  allowed 
to  adduce  evidence  of  work  and  labor  done,  or  care  and  attention  bestowed  by 
him,  in  and  about  the  property  and  business  of  the  estate,  either  at  the  instance 
of  the  administrator,  or  of  the  distributees. 

Appeal  from  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  John  A.  Minnis. 

This  action  was  brought  by  Jesse  E.  Matthews,  against 
A.  T.  Matthews,  as  the  administrator  of  the  estate  of  Charles 
J.  Matthews,  deceased,  and  was  revived  against  W.  T. 
Hatchett,  the  appellant,  as  administrator  de  bonis  non.  The 
facts  of  the  case  were  thus  stated  in  the  opinion  of  the  court: 
"Appellee  sued  appellant's  predecessor  in  the  office  of  admin- 
istrator of  the  estate  of  Charles  J.  Matthews,  as  administra- 
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tor,  'for  money  loaned  by  plaintiff  to  defendant's  intestate;' 
and  'on  account  stated  between  plaintiff  and  defendant;' 
and  'for  money  paid  by  plaintiff,  for  defendant's  intestate, 
at  his  request ;'  and  '  for  merchandise,  goods,  and  chattels, 
sold  by  plaintiff  to  the  defendant's  intestate,  during  the  year 
1870.'  The  original  defendant  having  been  removed  from 
the  administratorship,  the  action  was  revived  against  his 
successor,  appellant,  as  administrator  de  bonis  non,  &c. 
Amongst  other  pleas  for  defense,  one  of  set-off  was  filed ; 
and  the  jury  found  a  verdict  in  favor  of  plaintiff,  for  a  speci- 
fied sum,  '  over  and  above '  all  sums  proved  by  way  of  set- 
off. 

"On  the  trial,  plaintiff  being  a  witness  on  his  own  behalf, 
after  testifying  to  certain  claims  in  his  favor,  was  asked  by 
counsel,  '  to  state  other  services  which  had,  as  he  claimed, 
been  rendered  after  the  death  of  said  intestate.'  In  answer 
to  a  question  of  defendant's  counsel,  plaintiff  said,  the  servi- 
ces referred  to  'had  been  rendered  by  witness,  after  the 
death  of  said  intestate,  and  at  the  request'  of  his  heirs. 
Defendant,  thereupon,  objected  to  the  giving  of  such  testi- 
mony, on  the  ground  that  a  liability  could  not  thereby  be 
imposed  on  the  estate  in  appellant's  hands,  but  that  recourse 
for  such  services  must  be  had  to  the  heirs.  The  objection 
was  overruled,  and  appellant  excepted.  Plaintiff  then  testi- 
fied, that  two  or  three  days  after  the  death  of  intestate,  and 
before  letters  of  administration  on  his  estate  were  granted, 
he  had  been  requested  by  the  heirs,  of  whom  he  was  himself 
one,  to  move  into  the  house  of  deceased,  about  a  quarter  of 
a  mile  distant  from  his  own  place  of  residence,  and  to  '  take 
care  of  the  household  and  kitchen  furniture,  two  mules,  six 
head  of  cattle,  and  about  twenty  head  of  hogs,'  that  belonged 
to  the  estate  of  deceased ;  and  that,  in  accordance  with  the 
request,  and  their  promise  that  he  '  should  lose  nothing  by 
it,'  he  did  remove  to  the  premises,  and  continued  to  take 
care  of  them,  and  the  furniture  and  other  things,  and  to  feed 
the  cattle  and  other  stock,  with  the  provisions  and  forage 
left  by  intestate  on  the  place,  for  about  seven  months ;  and 
that  these  services  were  worth  one  hundred  dollars.  For 
the  defense,  the  former  administrator,  who  was  also  one  of 
the  heirs,  testified  that  he  became  administrator  in  chief, 
about  fifteen  days  after  intestate's  death ;  that  he  was  present 
at  the  consultation  of  the  heirs,  when  it  was  agreed  plaintiff 
should  remove  to  the  house  of  the  deceased  and  take  care  of 
the  property  of  the  estate  :  that  no  compensation  was  prom- 
ised to  plaintiff  for  doing  so,  but  the  service,  so  far  as  wit- 
ness understood,  was  to  be  gratuitously  rendered  ;  and  that 
witness,  as  administrator,  after  he  became  so,  made  no  con- 
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tract  with,  or  request  to  plaintiff  on  the  subject,  though 
'  plaintiff  continued  as  he  had  begun  before  letters  of  admin- 
istration were  taken  out.' 

"Before  arguing  the  cause  to  the  jury,  appellant's  counsel 
moved  the  court  to  exclude  all  the  evidence  about  these  ser- 
vices from  the  jury ;  which  motion  was  overruled,  and  appel- 
lant excepted.  And  when  the  jury  received  the  charge  of 
the  court  in  the  case,  the  judge  refused  to  give  to  them  the 
following  instruction,  requested  in  writing  on  behalf  of  appel- 
lant, to-wit :  '  Plaintiff  can  recover  nothing  in  this  action, 
for  services  rendered  at  the  request  of  A.  T.  Matthews,  former 
administrator,  and  the  heirs,  because  such  request  could  only 
bind  said  A.  T.  Matthews,  or  said  heirs,  individually,  and  did 
not  bind  the  estate  in  the  hands  of  the  present  administra- 
tor;' to  which  refusal  appellant  excepted.  These  rulings 
are  now  assigned  as  error." 

Fitzpateick  &  Kugeley,  for  appellant. 

L.  A.  Shaver,  contra. 

MANNING,  J. — Appellee's  counsel  has  not  furnished  us 
with  any  authority,  in  support  of  the  action  of  the  judge  of 
the  City  Court :  and  it  is  not  in  accordance  with  the  general 
rule  in  such  cases.  It  has  long  been  the  established  law, 
that  an  administrator  can  not,  even  after  his  appointment, 
create  debts,  not  founded  on  any  transaction  or  liability  of 
the  intestate,  for  which  a  suit  can  be  maintained  against  the 
administrator  as  such,  and  a  judgment  thereon  be  rendered, 
to  be  levied  of  the  property  of  the  estate.  By  the  common 
law,  such  an  action  can  be  maintained,  only  to  enforce  a  lia- 
bility growing  out  of  some  transaction  to  which  the  intestate 
in  his  life  time  was  a  party,  or  by  which  he  would,  if  the 
liability  thereupon  had  matured  before  his  death,  have  been 
himself  chargeable.  An  administrator  may  contract  debts 
for  the  benefit  of  the  estate  in  his  hands,  and  pay  the  debts 
out  of  the  estate,  and  have  the  amount  so  paid  credited  to 
him  in  his  accounts  on  settlement ;  but  he  would  be  suable 
therefor,  only  individually,  and  not  as  administrator,  unless 
in  a  case  in  which  such  suit  should  be  authorized  by  a  stat- 
ute ;  and  there  is  no  statute,  authorizing  ouch  a  suit  in  the 
case  made  by  the  evidence  objected  to  in  this  cause,  even  if 
the  administrator  in  chief  had  received  his  appointment  and 
letters  as  such,  before  he  joined  with  the  other  heirs  in 
requesting  the  service  testified  about.  On  the  contrary,  it 
has  been  held,  in  accordance  with  English  precedents,  where, 
immediately  after  the  death  of  a  person,  certain  of  his  friends 
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pawned  his  watch  to  the  defendant,  for  a  coffin  to  bury  him 
in,  which  the  defendant  would  not  sell  unless  the  price  was 
secured,  and  he  who  afterwards  became  administrator,  was 
at  the  time  informed  thereof,  and  did  not  dissent ;  yet  he 
might,  after  he  became  administrator,  sue  the  pawnee  for  the 
watch,  and  recover  it  of  him. — Jones  v.  Logan  &  McMorris, 
50  Ala.  493.  Appellant,  as  administrator  de  bonis  non,  was 
not  suable  by  plaintiff,  for  the  services  referred  to  ;  and  the 
court  erred  in  permitting  the  evidence  thereof  to  go  to  the 
jury,  and  in  refusing  to  give  the  charge  requested  on  appel- 
lant's behalf. 

2.  Objection  might  have  been  made  to  the  introduction  of 
said  evidence,  for  another  reason  also.  There  is  no  count, 
or  clause,  in  the  complaint,  for  work  and  labor  done,  or  care 
and  attention  bestowed  upon  or  about  the  business  or  prop- 
erty of  intestate,  at  the  request  of  any  body — no  allegations 
to  which  the  evidence  related. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 


Haralson  v.  George's-  Executor. 

Bill  in  Equity  to  enjoin  Sale  of  Lands  by  Register  in  Chancery. 

1 .  /Safe  of  lands  by  register ;  purchaser's  remedy  for  confirmation .  — When 
lands  are  sold  by  the  register  in  chancery,  under  the  order  of  the  court ,  and 
he  reports  that  the  purchaser  has  failed  to  pay  the  purchase-money,  in  accord- 
ance with  the  terms  of  the  sale ,  and  a  re-sale  is  thereupon  ordered  by  the 
court,  the  purchaser  cannot  maintain  an  original  bill  to  enjoin  the  re-sale,  on 
the  ground  that  he  has  in  fact  paid  the  purchase-money  :  his  remedy  is  by  ob- 
jections to  the  register's  report,  and  by  motion  or  petition  for  a  confirmation 
of  the  original  sale. 

2.  Estoppel  by  matter  of  record. — When  the  purchaser  at  a  sale  made  by  the 
register  in  chancery,  by  agreement  with  the  plaintiff  in  the  decree,  entered  of 
record,  prevents  a  confirmation  of  the  register's  report,  and  obtains  an  exten- 
sion of  the  time  for  the  payment  of  the  purchase-money,  he  is  estopped  from 
afterwards  raising  the  question  of  the  payment  of  the  purchase-money,  as  re- 
quired by  the  terms  of  the  decree  under  which  the  sale  was  made. 

Appeal  from  the  Chancery  Court  of  DeKalb. 

Heard  before  the  Hon.  H.  C.  Speake. 

The  bill  in  this  case  was  filed  on  the  30th  March,  1875,  by 
William  J.  Haralson,  against  Alfred  Collins,  as  the  execu- 
tor of  the  last  will  and  testament  of  Charles  D.  George,  de- 
ceased; and  sought  to  enjoin  and  restrain  the  register  in 
chancery  from  re-selling,  under  an  order  of  said  court,  cer- 
tain lands  which  he  had  sold,  under  a  former  order,  on  the 
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first  Monday  in  September,  1870,  and  to  obtain  a  confirma- 
tion of  the  original  sale.  The  orders  of  sale  were  made  in  a 
certain  cause,  pending  in  said  court,  wherein  said  Collins,  as 
executor,  was  the  complainant,  and  the  administrator  of  the 
estate  of  Peter  J.  Walker,  deceased,  was  the  defendant.  At 
the  sale,  the  lands  were  knocked  down  to  said  William  J. 
Haralson,  as  the  highest  and  best  bidder,  at  the  price  of 
$4,000 ;  and  he  alleged  in  his  bill  that  he  had  paid  the  pur- 
chase-money to  the  complainant  in  the  decree,  by  two  bills 
of  exchange  on  the  Alabama  and  Chattanooga  Bailroad  Com- 
pany, and  a  subsequent  payment  of  $1,500  in  money.  Al- 
fred Collins,  as  executor,  was  made  the  only  defendant  to  the 
bill.  The  bill  prayed  that  an  account  might  be  taken  be- 
tween him  and  the  complainant,  as  to  these  matters ;  "that 
if  the  payment  of  said  bills  of  exchange  should  be  held  not 
to  be  good,  whatever  amount  found  to  be  due  to  said  Collins, 
executor  as  aforesaid,  be  decreed  to  be  paid  by  complain- 
ant, and  the  same  be  a  lien  upon  said  lands,  and  that  the 
register  be  decreed  to  make  title  to  said  lands  to  complain- 
ant ;"  and  also,  that  the  register  be  enjoined  and  restrained 
from  selling  the  lands  until  the  farther  order  of  the  court. 
An  injunction  was  awarded  by  a  circuit  judge,  on  the  filing 
of  the  bill.  The  defendant  answered  the  bill,  denying  its 
allegations  as  to  the  payment  of  the  purchase-money,  and 
demurring  to  it  for  want  of  equity.  On  final  hearing,  on 
pleadings  and  proof,  the  chancellor  dismissed  the  bill ;  and 
his  decree  is  now  assigned  as  error. 

Bice,  Jones  &  Wiley,  for  appellant. 

M.  J.  Turnley  &  Son,  contra, 

BBICKELL,  C.  J. — The  appellee,  on  a  bill  filed  to  enforce 
a  lien  on  lands,  for  the  payment  of  the  purchase-money,  ob- 
tained a  decree  for  the  sale  of  the  lands ;  and  a  sale  was 
made  by  the  register,  at  which  the  appellant  became  the 
purchaser.  The  register  having  made  report,  that  the  ap- 
pellant had  failed  to  comply  with  his  bid,  by  paying  the  pur- 
chase-money, a  re-sale  was  ordered,  which  the  register  was 
proceeding  to  make,  in  pursuance  of  the  order,  when  the  ap- 
pellant filed  this  original  bill,  praying  an  injunction  to  re- 
strain the  register  from  executing  the  order  of  sale,  on  aver- 
ments that  he  had  paid  the  purchase-money  to  the  appellee. 
A  hearing  was  had,  on  pleadings  and  proofs  ;  and  the  chan- 
cellor rendered  a  decree,  dissolving  the  injunction,  and  dis- 
missing the  bill.     From  that  decree,  this  appeal  is  taken. 

1.    The  correctness  of  the  decree  of  the  chancellor  seems 
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to  us  indisputable.  If  the  facts  are  as  stated  in  the  bill,  an 
original  bill,  for  an  injunction  to  stay  the  re-sale,  was  not  the 
appellant's  remedy.  Every  court,  whether  of  law  or  of 
equity,  has  an  inherent  power  to  control  its  own  orders,  de- 
crees, and  the  execution  of  its  own  process.  No  court  more 
frequently  exercises  this  power  than  the  Court  of  Chancery, 
in  reference  to  sales  made  under  its  orders  and  decrees. 
These  sales  are  not  complete-;— are  in  fieri — until  confirma- 
tion ;  subject  to  be  vacated  by  the  court ;  though  the  con- 
firmation, when  made,  relates  back  to  the  day  of  sale,  and 
the  purchaser's  rights  then  attach.  He  is  regarded  as  the 
owner,  from  the  day  of  his  purchase  ;  bearing  the  loss,  if  the 
thing  sold  perishes,  or  deteriorates  in  value,  arid  entitled  to 
any  appreciation  in  value,  or  accretions  to  the  thing,  during 
the  time  necessarily  intervening  between  the  sale  and  con- 
firmation. From  the  day  of  purchase,  until  the  decree  of 
confirmation,  the  purchaser  becomes  a  quasi  party  to  the 
cause  in  which  the  decree  of  sale  was  rendered,  subject,  as 
such,  to  the  decrees  and  orders  the  court  may  render  in 
reference  to  the  sale,  its  vacation,  or  confirmation. — Smith  v. 
Deaderick,  6  Humph.  138.  From  the  court,  as  an  order  in 
the  cause  in  which  the  decree  of  sale  was  rendered,  he  must 
seek  a  confirmation  of  the  sale,  and  the  consummation  of  his 
contract  of  purchase.  The  confirmation  is  a  matter  of 
course;  the  fairness  and  regularity  of  the  sale  not  being 
questioned  by  exceptions  to  the  register's  report.  If  he  has 
complied  with  the  terms  of  sale — paid  the  purchase-money, 
if  such  was  the  condition  of  sale,  and  the  register  fails  or 
refuses  to  report  the  payment,  a  motion  to  the  court,  or  a  pe- 
tition, would  be  the  proper  mode  of  procuring  confirmation. 
Or,  if  the  register  reports  the  purchase-money  unpaid,  when 
in  fact  it  has  been  paid,  objections  to  the  report,  and  to  its 
confirmation,  would  be  a  proper  method.  While  the  cause, 
in  which  the  decree  of  sale  was"  rendered,  is  pending,  the 
matter  of  sale  is  under  the  control  of  the  court,  and  its  juris- 
diction to  vacate  or  confirm  must  be  invoked  by  some  pro- 
ceeding in  that  cause. — Henderson  v.  Herrod,  23  Miss.  434. 
The  parties  are  all  before  the  court,  and  subject  to  its  or- 
ders ;  the  petition  filed  in  the  original  cause  becomes  a  part 
of  it,  and,  with  the  previous  proceedings,  forms  a  single  re- 
cord. An  original  bill  makes  a  new  suit,  and  the  proceedings  in 
the  former  cause  necessarily  become  incorporated  with  it, 
multiplying  expense,  confusing  records,  and  protracting  liti- 
gation. Besides,  it  is  rather  a  novel  proposition,  that  a 
chancellor  should  enjoin  his  ministerial  officer  from  exe- 
cuting the  order  he  had  solemnly  adjudged.  If  the  order 
was  improvident — if  it  is  unjust  to  a  party,  who,  without 
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ladies  on  his  part,  had  not  the  opportunity  of  defending 
against  it — the  chancellor  may,  by  proper  order,  stay  its  ex- 
ecutionj  until  there  is  an  opportunity  of  further  inquiry, 
when  all  parties  may  be  heard,  and  the  improvidence  cor- 
rected, or  the  injustice  prevented.  This  relief  would  be  ob- 
tained by  petition,  not  by  original  bill. 

2.  Independent  of  this  consideration,  the  decree  of  the 
chancellor  is  correct  on  the  facts.  The  evidence  does  not 
support  the  averment  that  the  bills  of  exchange  were  ac- 
cepted by  the  appellee,  in  payment  of  the  purchase-money 
for  the  lands.  Prior  to  the  filing  of  the  present  bill,  the  ap- 
pellant had  filed  a  bill,  containing  the  averment  that  the 
purchase-money  was  paid  by  these  bills.  At  the  December 
term,  1872,  of  the  Chancery  Court,  that  bill  was  dismissed,  in 
pursuance  of  an  agreement  in  writing,  made  by  appellant 
with  the  appellee,  that  all  exceptions  and  objections  to  the 
report  of  the  register  that  the  appellant  had  not  complied 
with  his  bid  by  paying  the  purchase-money  should  be  with- 
drawn, and  the  register  should  not,  under  the  order  of  re- 
sale, which  was  contemplated  at  that  term,  make  sale,  until 
after  the  succeeding  term ;  aDcl  the  appellant  and  his  sure- 
ties were  released  from  all  damages  on  the  bond  for  injunc- 
tion  given  in  that  cause.  The  agreement  further  stipulated, 
if  the  appellant  paid  his  bid,  with  the  interest  thereon,  on 
or  before  the  first  day  of  the  next  term  of  the  court,  it  should 
be  accepted,  and  the  sale  to  him  confirmed.  The  agreement 
was  kept,  and  acted  on  by  the  appellee.  No  order  for  the 
re-sale  of  the  lands  was  made,  until  the  December  term, 
1874,  of  the  court.  By  this  agreement,  the  appellant  ob- 
tained benefits,  and  the  appellee  suffered  detriment ;  and  the 
decree  dismissing  the  bill,  and  the  agreement,  alike  estop  the 
appellant  from  re-opening  the  question  as  to  the  payment  of 
the  purchase-money  with  these  bills. 

The  evidence  does  not  support  the  averment  of  the  bill, 
that,  subsequent  to  the  agreement,  the  appellant  paid  the  ap- 
pellee fifteen  hundred  dollars,  as  part  of  the  purchase-money. 
The  appellant,  doubtless,  offered  to  make  such  payment,  but 
the  appellee  refused  to  accept  it,  under  the  advice  of  his 
counsel.  The  money  was  then  taken  by  him  as  a  loan,  with 
the  expectation  that,  if  the  appellant  was  able  to  comply  with 
his  original  bid,  it  would  then  be  applied  as  part  payment. 
There  was  not  compliance,  and  it  remains,  as  the  parties  in- 
tended, a  loan. 

The  decree  of  the  chancellor  must  be  affirmed. 
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McAnally  v.  O'Neal  &  O'Neal. 

Bill  in.  Equity  by  Creditor  without  Lien,  to  subject  Lands  con- 
veyed by  Insolvent  Debtor  by  Deed  of  Gift. 

1 .  When  creditor  without  Ifcn  may  come  into  equity.  — A.  creditor  without  ;i  lieu, 
or  by  simple  contract  only,  may  come  into  equity  to  reach  ami  subject  lamb. 
fraudulently  conveyed  by  bis  insolvent  debtor. 

"2.  Presumed  ex'stmce  of  common  law.— In  the  absence  of  proof  to  the  con- 
trary, this  court  will  presume  that  the  common  law  prevails  in  Georgia,  or  in 
any  other  State  having  a  common  origin  with  our  own. 

3.  Husband's  marital  rights  at  common  law  — By  the  common  law,  marriage 
operates  a  gift  to  the  husband  of  all  the  moveable  effects  of  the  wife  which  are 
in  possession  at.  the  time,  and  of  all  choses  in  action  which  he  reduces  to  pos- 
session duriug  the  coverture;  and  he  is  also  entitled  to  all  her  personal  earn- 
ings as  they  accrue. 

4.  Voluntary  conveyance. — A  voluntary  conveyance  is  constructively  fraud- 
ulent as  to  existing  creditors,  without  any  reference  to  the  motive  or  intent 
with  which  it  is  made. 

Appeal  from  the  Chancery  Court  of  Jefferson. 

Heard  before  the  Hon.  Charles  Turner. 

The  bill  in  this  case  was  filed  on  the  27th  March,  1875,  by 
the  appellees,  who  were  attorneys  at  law,  and  sued  as  part- 
ners, against  Patrick  McAnally,  his  wife,  atherine  McAnal- 
ly, and  their  infant  son,'  Bichard  H.  McAnally  ;  and  sought 
to  reach  and  subject  to  the  satisfaction  of  a  debt,  which  the 
complainants  held  against  said  Patrick  McAnally,  certain 
town  lots  in  Birmingham,  which  he  had  bought,  and  con- 
veyed to  his  wife  and  child.  The  complainants'  debt  was 
for  professional  services  rendered  by  them  in  prosecuting  a 
claim  against"  the  United  States  for  said  McAnally,  and  was 
evidenced  by  his  written  promise  to  pay  them  $500  for  said 
services,  which  was  dated  the  16th  November,  1872,  and 
made  an  exhibit  to  their  bill.  They  alleged  that  ho  bought 
and  paid  for  the  lots  with  the  money  which  he  had  recovered 
from  the  United  States  through  their  services,  and  that  he 
was  insolvent.  The  material  .ground  of  defense  was,  that  the 
money  belonged  to  Mrs.  McAnally,  and  not  to  her  husband. 
On  final  hearing,  on  pleadings  and  proof,  the  chancellor  ren- 
dered a  decree  for  the  complainants ;  and  his  decree  is  now 
assigned  as  error. 

Porter  &  Martin,  and  Hewitt  &  Walker,  for  appellant. 

Watts  &  Watts,  contra. 
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STONE,  J. — Since  this  appeal  has  been  pending  in  this 
court,  Edward  A.  O'Neal,  Jr.,  has  died.  The  claim  which 
they  seek  to  enforce  is  a  partnership  demand,  and  it  is  now 
the  property  of  Edward  A.  O'Neal,  surviving  partner.  The 
case  will  be  continued  in  his  name  as  appellee. 

The  complainants  below  make  out  a  clear  case  for  relief, 
unless  it  is  shown  that  the  money,  with  which  the  lots  were 
purchased,  was  the  separate  estate  of  Mrs.  McAnally.  "We 
say  they  make  out  a  clear  case,  because  they  aver  and  prove 
that  they  were  creditors  of  Patrick  McAnally,  the  husband, 
before  the  money  was  recovered  from  the  government ;  that 
McAnally  was  insolvent,  having  no  other  estate  or  effects ; 
and  that  the  money,  which  was  recovered  in  the  name,  and 
on  the  claim  of  Patrick,  the  husband,  was  invested  in  the 
designated  city  lots  of  Birmingham,  and  titles  taken  in  the 
names  of  his  wife  and  infant  child.  These  facts,  unrebutted, 
make  a  clear  case  for  equitable  interposition. — Ellis  v.  State 
Bank,  30  Ala.  478 ;  Hal/man  v.  Ellison,  51  Ala.  543. 

For  defendant  below — appellant  here — it  is  contended, 
that  the  money  with  which  the  lots  were  purchased,  was  the 
separate  estate  of  Mrs.  McAnally,  and  therefore  the  property 
is  not  subject  to  the  debt  of  her  husband.  The  testimony  of 
husband  and  wife,  Patrick  and  Catherine  McAnally,  is  all  the 
evidence  tending  to  prove  her  claim.  Their  testimony  tends 
to  show  that  they  intermarried  in  the  State  of  Florida,  in  the 
year  1856.  The  record  is  silent  as  to  where  they  then  re- 
sided, but  we  must  presume  they  resided  where  they  were 
married.  In  1863,  they  were  residing  in  Georgia.  During 
that  year,  Patrick  purchased  merchandise  in  Florence,  Ala- 
bama, with  the  intention  of  carrying  it  to  Georgia,  to  be 
there  sold  for  a  profit.  Before  he  had  proceeded  far,  he  was 
captured  by  Federal  forces,  and  imprisoned  for  a  month ;  and 
his  goods  seized,  whereby  they  were  lost  to  him.  He  pre- 
ferred a  claim  against  the  government  of  the  United  States — 
he  being  a  British  subject — for  $3, 1 00,  an  account  of  the  said 
goods  captured,  and  for  $2,500  damages  for  his  imprison- 
ment. This  claim  he  made  oath  was  entirely  his  own,  and 
no  other  person  had  any  interest  in  it.  He  employed  O'Neal 
&  O'Neal,  who  were  attorneys  at  law,  to  prosecute  his  claim, 
and  agreed,  in  writing,  to  give  them  $500  out  of  the  sum  they 
might  recover,  for  their  services  to  be  rendered.  They  ren- 
dered services,  but  not  the  entire  services ;  and  several  wit- 
nesses testify,  that  the  services  thus  rendered  by  them  were 
worth  $500.  This  was  before  the  investment  of  said  moneys 
in  the  Birmingham  lots.  On  the  said  claim  against  the  gov- 
ernment of  the  United  States,  there  was  recovered  and  re- 
ceived by  McAnally  $3,200  in  gold,  less  a  fee  paid  to  another 

Vol.  LVI. 


1876.]  OF  ALABAMA.  301 

[McAually  v.  O'Neal  &  O'Neal.  ] 

law  firm.  With  part  of  this  money  said  lots  were  purchased. 
The  record  does  not  inform  us  how  much  was  paid  by  Mc- 
Anally  for  the  goods  he  lost,  in  what  currency  he  paid,  nor 
on  what  particular  account  the  government  allowed  him  the 
$3,200  in  gold;  whether  entirely  for  the  merchandise,  or 
partly  for  the  merchandise,  and  partly  for  the  imprisonment, 
is  not  shown. 

McAnally  testified  as  follows :  "The  money  that  I  used 
[in  the  purchase  of  the  goods]  was  my  wife's.  The  goods 
were  bought  by  me  with  it,  and  were  my  wife's.  The  goods 
belonged  to  Catherine  McAnally,  because  she  had  the  money 
when  I  married  her?  and  she  carried  on  a  big  business.  Said 
property  was  accumulated  by  my  wife's  labor  and  industry. 
My  wife  had  money  when  I  married  her,  and  she  made  money 
on  her  own  hook,  and  is  able  to  do  it  yet.  *  *  She  made 
the  money  at  Atlanta,  Georgia,  before  I  went  off  to  Tuscum- 
bia.     She  had  manufactured  sewing  with  a  lot  of  women. 

*  *  She  had  money  when  I  married  her."  Speaking  of 
her  business  in  Atlanta,  he  said  :  "She  owned  the  business 
she  was  in.  It  consisted  in  the  business,  money,  and  twelve 
Singer  sewing-machines.  *  *  The  amount  collected  from 
the  'mixed  commission'  was  for  property  of  my  wife.  The 
property  belonged  to  her  in  her  own  right.  *  *  My  wife 
possessed  her  money  at  the  time  of  the  seizure.  Her  sepa- 
rate estate  consisted  of  about  two  thousand  dollars,  I  think. 
It  was  located  in  Atlanta,  Georgia." 

Mrs.  McAnally  testified  :  "The  property  belonged  to  me, 
Catherine  McAnally.  I  worked  for  it.  I  did  not  give  the 
property  to  any  one  with  my  consent.  *  *  I  paid  my 
money  for  the  lands  purchased,  described  in  the  deeds. 
Patrick  McAnally  never  owned  any  interest  in  said  money. 

*  *  I  gave  the  money  to  Mr.  McAnally,  to  buy  the  goods. 
I  worked  for  the  money.  I  had  separate  estate.  It  con- 
sisted in  money  and  value.  It  was  in  Atlanta,  Georgia,  on 
Whitehall  street.  *  *  Yes,  I  say  that  the  property  seized 
was  my  separate  estate,  and  that  Patrick  McAnally  had  no 
interest  in  the  same." 

The  foregoing  is  the  substance  of  all  the  testimony,  tend- 
ing to  show  that  the  money  belonged  to  Mrs.  McAnally.  It 
will  be  observed,  that  there  was  no  testimony,  fixing  the 
amount  of  money  owned  by  Mrs.  McAnally  when  she  was 
married,  or  what  became  of  it.  We  think  the  tendency  of 
the  testimony  is  to  prove  that,  if  Mrs.  McAnally's  money 
purchased  the  goods,  it  was  money  she  claimed,  because  she 
had  worked  for  it,  in  the  State  of  Georgia.  There  is  no 
proof  of  the  laws  of  Georgia  or  Florida,  fixing  the  property- 
rights  of  husband  and  wife. 
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We  do  not  consider  it  necessary  to  inquire  what  presump- 
tions or  intendments  we  should  indulge  in  regard  to  the  mar- 
ital laws  of  Florida,  for  two  reasons :  First,  the  proof  as  to 
what  money  Mrs.  McAnally  owned  at  the  time  of  her  mar- 
riage is  so  va^ue  and  indefinite,  and  the  lapse  of  time  so 
great,  that  we  cannot  find  that  any  of  that  fund  entered  into 
the  purchase  of  the  merchandise  which  the  Federal  army 
captured  ;  second,  as  stated  above,  we  think  the  tendency  of 
all  the  proof  relied  on  by  Mrs.  McAnally  is,  that  the  money 
earned  by  her  at  Atlanta,  Georgia,  was  the  money  with  which 
the  merchandise  was  purchased.  That  money  she  worked 
for  and  earned,  while  she  was  the  wife  of  Patrick  McAnally. 

We  have  repeatedly  held,  that,  in  the  absence  of  proof  to 
the  contrary,  we  will  presume  that  the  common  law  prevails 
in  Georgia,  and  in  all  other  States  having  a  common  origin 
with  our  own. — 1  Brick.  Dig.  349,  §  9.  By  the  common  law, 
marriage  operates  a  gift  to  the  husband,  of  all  the  moveable 
effects  of  the  wife  which  are  in  possession  at  the  time  of  the 
marriage,  and  of  all  her  choses  in  action  which  he  reduces  to 
possession  during  the  continuance  of  the  coverture. — 2  Brick. 
Dig.  72,  §§  51,  52,  53,  54,  55;  Bell  v.  Bell,  36  Ala.  468 ;  S.  C, 
37  Ala.  536;  Thrasher  v.  Ingram,  32  Ala.  645.  The  husband 
is  entitled  to,  and  owns  the  personal  earnings  of  the  wife. — 
McLrmore  v.  Pinkston,  31  Ala.  266,  308 ;  McLemore  v.  Nuck- 
olls, 37  Ala.  662. 

To  rebut  the  presumptions  stated  above,  and  to  show  that 
the  husband's  rights  did  not  attach  according  to  the  rules 
of  the  common  law,  requires  much  more  satisfactory  proof 
than  is  found  in  this  record.  Property  of  the  wife,  in  the 
absence  of  a  statute  on  the  subject,  must  be  settled  to  the 
sole,  separate,  or  exclusive  use  of  the  wife,  or  the  husband's 
rights  will  attach.— See  2  Brick.  Dig.  81,  §§  165,  166.  The 
proof  in  this  record  is  wholly  insufficient  for  the  purpose. 

Under  these  plain,  unquestioned  principles  of  law,  we  feel 
bound  to  hold,  that  the  money  with  which  the  goods  were 
purchased  in  1863,  and,  consequently,  the  recovery  from  the 
government  of  the  United  States  in  1874,  were  the  property 
of  Mr.  McAnally,  and  his  wife  then  had  no  interest  in  it ; 
and  when  he  invested  such  money  in  the  purchase  of  prop- 
erty, for,  and  in  the  names  of  his  wife  and  child,  such  invest- 
ment is  but  a  gift  from  him  to  them.  Gifts  of  property,  by 
one  indebted  at  the  time,  are,  as  to  such  debts,  constructively 
fraudulent  and  inoperative,  without  any  reference  to  tjie  mo- 
tive or  intent. — Miller  v.  Thompson,  3  Por.  196;  Moore  v. 
S pence,  6  Ala.  506  ;  Fooie  v.  Cobb,  18  Ala.  585;  Stiles  v.  Light- 
foot,  26  Ala,  442. 
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We  think  this  record  presents  a  clear  case  for  equitable  re- 
lief, and  that  the  chancellor  did  not  err  in  so  ruling. 

The  record  fails  to  show  that  Mr.  or  Mrs.  McAnally  oc- 
cupied any  of  the  lots  as  a  homestead;  and  for  this,  if  for  no 
other  reason,  there  is  no  homestead  exemption  shown  in 
their  favor. — 31iller  v.  Marx,  at  present  term. 

The  decree  of  the  chancellor  is  affirmed. 


Cahalan  v.  Monroe,  Sinaltz  &  Co. 

Bill  in  Equity  by  Wife,  for  Injunction  of  Judgment  in  Ejectment 
against  Husband,  Cancellation  of  Mortgage,  dtc. 

1.  Amendable  defects  in  bill,  on  motion  to  dismiss  for  want  of  equity.  —  Oil  mo- 
tion to  dismiss  a  bill  for  want  of  equity,  all  amendable  defects,  in  matters  of 
form,  will  be  considered  as  amended;  hut  the  want  of  a  substantive  averment — 
an  averment  of  a  material  fact,  such  as  notice— does  not  come  within  the  rule. 

2.  Who  /.'••  purchaser  witliout  notice. — A  purchaser  at  a  sale  uuder  a  mortgage, 
having  actual  Dotice  of  au  outstanding  equity,  may  nevertheless  take  advantage 
of  the  want  of  notice  on  the  part  ot  the  mortgagee,  since  otherwise  the  mort- 
gage would  be  a  worthless  security. 

Appeal  from  the  Chancery  Court  of  Jefferson. 

Heard  before  the  Hon.  Charles  Turner. 

The  bill  in  this  case  was  filed  on  the  20th  November,  1876, 
by  Mrs.  Catherine  Cahalan,  wife  of  Michael  Cahalan,  against 
Monroe,  Smaltz  &  Co.,  a  mercantile  partnership,  her  said 
husband,  and  others ;  and  sought  to  enjoin  the  execution  of 
a  judgment  in  ejectment,  which  the  said  Monroe,  Smaltz  & 
Co.  had  obtained  against  said  Michael  Cahalan,  for  a  certain 
tract  of  land  which  the  complainant  claimed,  on  the  ground 
that  it  was  bought  and  paid  for  with  moneys  belonging  to 
her  statutory  separate  estate  ;  and  to  obtain  the  cancellation 
of  a  mortgage  on  the  land,  under  which  the  said  Monroe, 
Smaltz  &  Co.  deduced  title.  The  chancellor  dismissed  the 
bill,  on  motion,  for  want  of  equity ;  and  his  decree  is  now 
assigned  as  error. 

Kice,  Jones  &  Wiley,  with  whom  was  J.  J.  Jolley,  for  ap- 
pellant.— On  motion  to  dismiss  a  bill  for  want  of  equity,  all 
amendable  defects  are  to  be  considered  as  amended. — A.  & 
F.  Railroad  Co.  v.  Kenne.y,  39  Ala.  307 ;  Nelson  &  Hatch  v. 
Dunn,  15  Ala.  501.  On  the  allegations  of  the  bill,  a  trust 
resulted  in  favor  of  the  wife,  which  might  be  enforced  against 
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the  husband,  and  against  all  persons  claiming  through  him 
with  notice. — Foster  v.  Trustees,  &c,  3  Ala.  302.  It  is  averred 
that  the  purchasers  at  the  mortgage  sale  had  actual  notice ; 
and  it  appears,  at  least  inferentially,  that  the  mortgagee  had 
constructive  notice.  If  it  was  necessary  to  aver  actual  notice 
to  the  mortgagee,  the  allegation  might  have  been  made  by 
amendment.  But,  even  without  that  averrment,  the  bill  is 
not  wanting  in  equity ;  since  it  shows  that  the  mortgagee 
had  notice  of  the  complainant's  rights  before  the  sale  under 
the  mortgage.  If  the  mortgage  were  a  valid  security  for  the 
debt,  the  mortgagee  could  not,  by  a  foreclosure  in  equity, 
injuriously  affect  the  rights  of  persons  who  were  not  parties 
to  the  suit ;  and  a  foreclosure  by  sale,  without  suit,  can  not 
confer  any  greater  rights  on  the  mortgagee  or  his  purchaser. 
Fanning  v.  Dunham,  5  John.  Ch.  136-44 ;  Haines  v.  Beach, 
3  John.  Ch.  450-67 ;  Sherman  v.  Cox,  3  Ch.  Eep.  46 ;  Wilson 
v.  Troup,  2  Cowen,  195 ;  MeGoivan  v.  Br.  Bank  at  Mobile, 
7  Ala.  823  ;  Hunt  v.  Acre,  28  Ala.  580 ;  Dresser  v-  Mo.  &  Ioiva 
Railroad  Co.,  3  Otto,  92,  and  cases  therein  cited.  The  bill 
might  have  been  amended,  also,  by  adding  an  averment  that 
the  mortgage  was  given  to  secure  an  antecedent  debt. — Boyd 
v.  Beck,  29  Ala.  703;   Wells  v.  Morrow,  38  Ala.  125. 

Poeter  &  Martin,  contra,  cited  Fenno  v.  Say  re,  3  Ala.  458 ; 
Daniel  v.  Sorrells,  9  Ala.  437 ;  8  Ala.  73 ;  Coleman  v.  Smith, 
52  Ala. 

MANNING,  J. — The  bill  in  this  cause  was  filed  to  enjoin 
execution  of  a  judgment  at  law,  by  which  it  was  determined 
that  appellees  were  entitled  to  recover  the  land  in  contro- 
versy, of  Michael  Cahalan,  husband  of  the  complainant. 
The  title  of  appellees  was  acquired  by  purchase,  at  a  sale 
of  the  land  under  a  mortgage  made  by  said  Michael  and  his 
wife,  Catherine,  to  one  McLaughlin.  The  bill  avers,  that 
Michael  originally  bought  it  from  his  vendor  (whose  bond  for 
titles  first,  and  conveyance  thereof  subsequently,  are  exhib- 
ited), with  money  of  the  statutory  separate  estate  of  said 
Catherine,  and  for  her,  but  made  the  contract,  and  took  the 
title  in  his  own  name  ;  and  that  notice  thereof  was  given  to 
appellees,  at  and  before  the  sale  at  which  they  were  the  pur- 
chasers. But  it  is  not  any  where  alleged,  that  McLaughlin, 
the  mortgagee,  had  any  such  notice  when  the  mortgage  was 
made.  The  chancellor  dissolved  the  injunction,  for  want  of 
equity  in  the  bill.  Appellants  insist  that  this  wras  erroneous ; 
that  the  bill  is  not  without  equity,  because,  by  an  amend- 
ment, charging  that  McLaughlin  had  such  notice,  the  bill 
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would  set  forth  a  state  of  facts  that  would  sustain  a  decree 
for  relief. 

If  the  facts  alleged  make  a  case  for  relief,  but,  for  a  defect 
in  the  prayer,  or  the  omission  of  some  matter  less  of  sub- 
stance than  are  the  facts  out  of  which  his  grievance  arises, 
the  complainant  is  not  entitled  to  a  decree  without  an  amend- 
ment of  the  pleading,  the  courts  are  indulgent  in  allowing 
amendments,  even  to  the  extent,  in  some  circumstances,  of 
considering  an  amendment  as  made  which  ought  to  be  made. 
Such  was  the  case,  in  which  this  was  done,  of  Nelson  &  Hatch 
v.  Dunn,  15  Ala.  501.  The  defect  was  in  a  cross  bill,  and 
consisted  in  an  omission  of  the  prayer  that  it  be  considered 
as  a  cross  bill,  and  be  heard  as  such  with  the  original  bill ; 
though  it  was  evident  that  it  was  with  this  intent  the  plead- 
ing was  filed.  There  was  no  defect  in  the  averment  of  facts, 
or  matter  showing  in  plaintiff  a  right  to  relief;  but  the  appli- 
cation for  this  was  not  in  proper  form.  In  such  a  case,  the 
bill  is  not  without  equity.  A  bill  is  without  equity,  when 
the  facts  alleged  in  it  do  not  constitute  a  case  that  entitles 
the  plaintiff  to  relief  in  a  court  of  equity.  And  that  is  the 
condition  of  the  bill  now  before  us. 

It  does  not  show  that  complainant  has  any  case,  on  the 
facts  alleged,  for  relief  against  the  defendants.  The  title  of 
the  latter  is  not  impaired  by  their  having  received  notice  of 
complainant's  claim,  at  the  time  of  the  mortgage  sale,  if  the 
mortgagee  had  no  such  notice  when  the  mortgage  was  exe- 
cuted to  him.  In  that  case,  he  became  a  bona  fide  purchaser 
as  mortgagee,  and  capable,  as  such,  of  conveying  the  good 
title  he  acquired  to  any  person,  even  to  one  who  had  been 
made  aware  of  facts  that  would  have  prevented  him  from 
buying  a  good  title  against  the  wife  directly,  from  her  hus- 
band, the  mortgagor.  To  hold  otherwise,  might  make  the 
mortgage  worthless  as  a  security  to  the  innocent  mortgagee. 
Fenno  v.  Sayre,  3  Ala.  458 ;  Daniel  v.  Sorrells,  9  Ala.  437. 
The  bill  does  not  intimate  that  McLaughlin  had  any  knowl- 
edge of  the  secret  right  which  complainant  claims,  in  land 
that  was  conveyed  by  deed  to,  and  was  occupied  by  her  hus- 
band ;  and  his  deed  to  McLaughlin  is  in  the  form  commonly 
used  when,  as  frequently  occurs,  the  wife  joins  with  her  hus- 
band, as  a  party  of  the  first  part,  in  conveying  lands  belong- 
ing to  him,  with  the  intent  thereby  only  to  relinquish  dower. 
It  therefore  does  not,  nor  does  the  bond  or  deed  to  Cahalan 
from  his  vendor,  contain  any  thing  to  indicate  that  there  was 
any  title  or  right,  except  of  dower,  in  his  wife. 

Whether  McLaughlin  had  notice  of  Mrs.  Cahalan's  claim 
or  not,  is  a  matter  of  fact  and  substance.  It  is  not  averred, 
nor  does  it  in  any  way  appear,  that  he  had.     Manifestly, 
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therefore,  it  is  impossible  for  the  court  to  consider  that  as 
alleged,  and  alleged  under  oath,  in  a  bill  for  an  injunction, 
which  not  only  is  not  contained  therein,  but  which,  for  aught 
appearing  to  the  court,  could  not  perhaps  be  put  into  the 
bill  without  perjury.  The  case  of  The  Ala.  &  Fla.  R.  R.  Co. 
v.  Kenney,  to  which  we  are  referred  as  an  authority  upon  this 
point,  does  nothing  more  than  approve  the  decision  in  Nel- 
son &  Batch  v.  Dunn,  supra;  holding  that,  when  the  defect  is 
in  a  matter  of  form,  it  will,  on  a  motion  to  dissolve  an  injunc- 
tion in  vacation,  be  considered  as  corrected  by  an  amend- 
ment. 

The  decree  of  the  chancellor  must  be  affirmed. 


Pruitt  v.  Armstrong*. 

Garnishment   in  aid  of  Pending  Action. 

1.  Garnishment  against  public  officers. — The  salary  or  compensation  of  a 
public  officer — a  tax-assessor,  for  instance — can  not  be  reached  by  garnish- 
ment, at  tbe  stiit  of  a  creditor,  against  anntber  public  officer  charged  with  the 
duty  of  disbursing  it.  Tbe  statute  which  authorizes  money  to  be  attached  "in 
the  hands  of  an  attorney-at-law,  sheriff,  or  other  officer"  (Rev.  Code,  §  2948), 
applies  only  to  money  belonging  to  private  individuals,  and  can  not  be  extended 
to  the  salary  or  compensation  of  public  officers  in  the  hands  of  disbursing 
officers. 

Appeal  from  the  Circuit  Court  of  Lowndes. 

Tried  before  the  Hon.  James  Q.  Smith. 

The  appellant,  McCormick  Pruitt,  commenced  an  action 
by  summons  and  complaint,  on  the  2d  May,  1873,  against 
William  H.  McEae,  who  was  the  tax-assessor  of  said  county ; 
and  sued  out  a  garnishment  in  aid  of  the  action,  which  was 
served  on  Thomas  W.  Armstrong,  the  tax-collector,  seeking 
to  reach  and  condemn  the  compensation  due  to  said  McEae 
for  assessments  already  made,  which  the  garnishee  had  col- 
lected, or  might  afterwards  collect.  On  the  answer  of  the 
garnishee,  "the  court  ruled,  that  if  any  commissions,  or  fees, 
due  to  said  McEae  as  assessor,  were  in  the  hands  of  said 
garnishee,  they  were  not  liable,  and  could  not  be  reached  by 
this  garnishment ;  and  therefore  discharged  the  garnishee." 
The  plaintiff  excepted  to  this  ruling  of  the  court,  and  he  here 
assigns  it  as  error. 

Stone  &  Clopton,  for  appellant. — There  are  expressions 
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in  the  opinion  delivered  in  the  case  of  Mayor  of  3Iobile  v. 
Rowland  &  Co.,  26  Ala.  498,  to  the  effect  that  garnishment 
will  not  lie  in  such  a  case  as  this  ;  but  these  expressions  were 
mere  obiter  dicta,  and  were  overruled  in  the  subsequent  case 
of  Smoot  v.  Hart,  33  Ala.  69,  in  a  chain  of  reasoning  which 
can  not  be  answered.  In  fact,  section  2948  of  the  Revised 
Code,  which  seems  to  have  been  overlooked  in  the  decision 
of  the  former  case,  is  conclusive  of  the  question.  That  sec- 
tion declares,  that  money  in  the  hands  of  an  attorney,  "  sher- 
iff, or  other  officer,"  may  be  attached.  Armstrong  was  an 
officer,  and  he  comes  directly  within  the  statute.  The  asses- 
sor himself  might  have  maintained  indebitatus  assumpsit 
against  him ;  and  this  brings  the  case  within  the  general 
principle  which  governs  proceedings  in  garnishment. — 1  Brick- 
ell's  Digest,  175-6,  §§323,326,314,328.  The  tendency  of 
legislation,  as  well  as  of  judicial  decision,  has  been  to  enlarge 
the  remedy  afforded  by  garnishment. 

Elmore  &  Gunter,  contra. — Garnishment  is  a  strictly  stat- 
utory remedy,  and  it  can  not  be  extended,  by  construction, 
to  cases  which  are  not  within  both  its  letter  and  spirit.  The 
statute  which  gives  a  garnishment  against  "  sheriffs  or  other 
officers"  (Rev.  Code,  §  2918),  was  not  intended  to  reach  the 
salaries  of  public  officers,  in  the  hands  of  the  lawful  disburs- 
ing agents.  The  terms  of  the  statute  do  not  justify  such  a 
construction,  and  public  policy  forbids  it.  It  would  interfere 
with  the  disbursement  of  the  public  revenue,  and  derange 
the  whole  machinery  of  government. — Mayor  of  Mobile  v. 
Rowland  &  Co.,  26  Ala.  498 ;  Wicks  v.  Br.  Bank  at  Mobile, 
12  Ala.  594;  Sergeant  on  Attachments,  62,  140;  Clark  v. 
Clark,  62  Maine,  255  ;  Lease  v.  Vann,  20  Iowa,  509 ;  1  Kent's 
Com.  (12th  ed.)  464 ;  Potter's  Dwarris,  186 ;  Broom's  Max- 
ims, 552. 

BRICKELL,  C.  J.— Under  the  revenue  law  of  1868,  the 
compensation  of  a  tax-assessor  was  a  prescribed  per-centum 
on  the  State  and  county  tax  assessed  by  him,  payable  by  the 
tax-collector,  from  the  first  moneys  collected  by  him;  for 
which,  when  paid,  the  assessor  was  required  to  give  the  col- 
lector duplicate  receipts.  It  was  the  duty  of  the  assessor, 
to  attend  in  each  election  precinct,  for  the  purpose  of  mak- 
ing the  assessment,  and  to  give  fifteen  days'  notice  of  the 
time  and  place  at  which  he  would  attend  for  that  purpose. 
If  the  tax-payer  failed  to  meet  him,  at  the  time  and  place 
appointed,  he  was  required  to  make  demand  on  him,  for  a 
list  of  his  taxable  property,  and  for  this  service  was  entitled 
to  charge  a  fee  of  seventy-five  cents ;  which  was  computed 
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in  the  amount  of  taxes,  and  which  the  collector  was  required 
to  collect,  and  pay  to  the  assessor. — Pamphlet  Acts  of  1868, 
p.  312,  §§41-2. 

The  appellant,  a  creditor  of  one  McEae,  who  was  tax- 
assessor  of  the  county  of  Lowndes,  sued  out  a  writ  of  gar- 
nishment against  the  appellee,  as  tax-collector,  to  condemn 
the  compensation  due  McRae,  for  assessments  already  made, 
which  he  had  received,  or  might  thereafter  receive.  The 
Circuit  Court  discharged  the  garnishment,  on  the  ground 
that  the  compensation  of  a  public  officer  was  not  subject  to 
the  process. 

It  has  not  been  doubted,  that  a  tax-assessor  is  a  public 
officer.  All  his  duties  relate  to  the  public  revenue,  State  and 
county,  and  the  emoluments  of  the  office  are  but  compensa- 
tion for  the  performance  of  these  duties.  The  compensation, 
except  as  to  the  fee  chargeable  against  the  delinquent  tax- 
payer, is  payable  by  the  State  and  county,  from  the  public 
revenue.  The  tax-collector  is,  as  to  its  payment,  merely  the 
disbursing  officer  of  the  State,  and  of  the  county.  The  stat- 
utory requirement,  that  he  shall  pay  it  from  the  first  moneys 
collected,  creates  the  authority  and  duty  of  payment.  Until 
the  payment  is  made,  the  compensation  remains  public 
money,  in  the  custody  of  the  officer  of  the  government,  not 
separate  or  distinguishable  from  the  aggregate  of  taxes  col- 
lected. 

It  seems  to  be  well  established,  that  a  public  officer,  who 
has  public  moneys  in  his  custody,  for  disbursement  in  satis- 
faction of  demands  on  the  government,  can  not  be  summoned 
as  the  garnishee  of  one  having  a  legal  right  to  demand  and 
receive  from  him  such  moneys.—  Millison  v.  Fish,  43  111.  112 ; 
Brooks  v.  Cook,  8  Mass.  246 ;  Stillman  v.  Isham,  11  Conn.  124 ; 
Bulkley  v.  Eckert,  3  Penn.  St.  368 ;  Mayor,  &c.  v.  Boot,  8  Md. 
95 ;  Mechanics'  Bank  v.  Hodge,  3  Rob.  (La.)  373  ;  Buchanan  v. 
Alexander,  4  How.  20.  The  exemption  does  not  rest  only  on 
the  ground  that  the  technical  relation  of  debtor  and  creditor 
is  not  existing  between  the  government  and  the  person  who 
may  be  entitled  to  receive  the  money,  which  relation  is  the 
foundation  of  the  process  of  garnishment,  or  kindred  legal 
process,  for  the  subjection  of  choses  in  action  to  the  payment 
of  debts.  It  is  founded  on  considerations  of  public  policy — 
the  embarrassments  in  the  administration  of  government, 
which  must  result,  if,  by  judicial  process,  the  public  moneys 
could  be  diverted  from  the  specific  purposes  to  which  by  law 
they  are  appropriated.  Between  the  government  and  its 
officers  and  agents,  or  its  creditors,  if  those  having  claims  on 
it  are  thus  termed,  individuals  can  not  be  permitted  to  in- 
tervene, suspending  the  disbursement  of  the  public  revenue, 
Vol.  lvx. 
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and  deferring  the  adjustment  and  settlement  of  the  accounts 
of  public  officers,  until  their  judicial  controversies  may  be 
terminated.  The  law  determines  the  character  of  the  voucher 
the  disbursing  officer  must  produce,  to  relieve  himself  from 
liability  for  the  money  committed  to  his  custody.  The  offi- 
cer can  not  be  compelled  to  receive  any  other,  nor  can  the 
officer  to  whom,  and  with  whom  he  must  account,  receive 
from  him  any  other  evidence  of  the  proper  and  legal  disburse- 
ment of  the  public  money.  The  statute  expressly  requires 
the  tax-collector  to  take  from  the  assessor  duplicate  receipts 
for  the  compensation  paid  him.  These  receipts  are  the 
vouchers  he  must  produce  in  accounting  for  the  taxes  col- 
lected. It  was  the  intention  one  of  these  should  be  filed 
with  the  auditor,  when  a  settlement  is  had  of  the  collection 
of  the  State  taxes,  and  is  essential  to  a  full  accounting.  Can 
the  auditor  accept  any  other  evidence  ?  Will  the  receipt  of 
the  attaching  creditor  of  the  assessor,  or  of  the  sheriff,  or  of 
the  clerk  of  the  court  in  which  the  garnishment  was  sued  out, 
satisfy  the  statutory  requirement,  made  to  secure  a  clear, 
orderly,  intelligible  account  of  the  collection  and  disburse- 
ment of  the  public  revenue  ? 

The  law  contemplates  a  speedy  settlement  of  the  accounts 
of  tax-collectors.  The  taxes  are  annually  assessed  and  col- 
lected, and  a  separate  settlement  of  each  year's  taxes  is  an 
object  of  several  provisions  of  the  revenue  laws.  Can  this 
settlement  be  deferred,  until  garnishments,  to  reach  the  com- 
pensation of  the  assessor,  shall  have  been  determined?  It 
is  not  an  answer  to  say,  the  government  is  fully  protected,  if, 
by  the  judgment  of  a  competent  court,  binding  on  the  asses- 
sor, and  on  the  officer  charged  with  the  duty  of  paying  his 
compensation,  it  is  adjudged  that  it  be  paid  to  the  attaching 
creditor.  That  may  be  true,  and  the  courts  powerless  to 
disturb  the  mode  of  payment  the  law  has  appointed,  or  the 
manner  of  keeping  public  accounts  the  law  establishes,  or  to 
divert  public  moneys  from  the  particular  purposes  to  which 
they  are  appropriated.  Private  right,  of  necessity,  is  often 
yielded  to  public  convenience.  It  is  better  that  a  creditor, 
of  one  having  a  claim  to  public  moneys,  should  submit  to  the 
detriment  of  awaiting  their  payment,  their  appropriation  as 
the  law  prescribes,  than  that  he  should  embarrass  the  gov- 
erment,  or  its  officers,  in  the  administration  of  the  public 
revenue,  by  his  private  controversies. 

The  statute  (E.  C.  §  2948)  authorizing  the  attachment  of 
money  in  the  hands  of  an  attorney-at-law,  sheriff,  or  other 
officer,  and  its  payment  into  court,  if  the  garnishee  is  an 
officer  of  court,  to  abide  the  result  of  the  attachment,  does 
not  affect  the  principle  of  exemption  of  public  moneys,  to 
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which  we  have  referred.  This  statute  accomplishes  the 
entire  purpose  of  its  enactment,  when  it  is  limited  in  opera- 
tion to  the  attachment  of  the  money  of  private  individuals, 
deemed  to  be  in  the  custody  of  the  law,  because  received  by 
authority  of  the  law — moneys  for  which  the  officer  receiving 
it  is  answerable  only  to  the  individual  entitled  to  demand 
and  receive  it.  The  statute  is,  in  many  respects,  merely 
affirmatory  of  the  law,  as  it  had  been  previously  declared  by 
decisions  of  this  court.  Prior  to  its  enactment,  money  in  the 
hands  of  an  attorney-at-law,  or  in  the  hands  of  a  justice  of 
the  peace,  who  sustained  not  only  an  official  relation,  but 
was  regarded,  as  to  claims  placed  in  his  hands  for  collection, 
also  as  a  private  agent,  was  the  subject  of  garnishment. — 
Mann  v.  Bnford,  3  Ala.  312 ;  Clark  v.  Boggs,  6  Ala.  809.  But 
money  collected  by  a  sheriff,  under  execution,  could  not  be 
attached.  Though  it  was  the  money  of  the  plaintiff,  and  a 
payment  to  him  would  satisfy  the  mandate  of  the  writ,  reliev- 
ing the  sheriff  from  liability ;  while  it  remained  in  his  hands, 
it  was  regarded  as  in  the  custody  of  the  law,  free  from  seiz- 
ure.— Zurcher  v.  Mage*,  2  Ala.  253.  The  whole  purpose  of 
the  statute  was,  to  enable  creditors  to  reach  the  moneys  of 
their  debtors,  in  the  hands  of  officers  of  the  law,  for  which 
the  officers  were  accountable  only  to  such  debtors,  and 
which,  by  rather  a  legal  fiction,  were  deemed  in  the  custody 
of  the  law.  The  cogent  reasons  exempting  public  moneys, 
in  the  hands  of  public  officers  for  disbursement  according  to 
law,  to  officers  or  agents  of  the  government,  or  those  having 
claims  on  the  government,  are  not  applicable  to  the  moneys 
of  private  persons  in  the  hands  of  public  officers,  and  we  can 
not  suppose  were  within  the  legislative  intent  in  the  enact- 
ment of  this  statute.  The  exemption  the  statute  intends  to 
remove,  is  that  which,  under  some  circumstances,  originated 
from  the  relation  of  the  garnishee  as  a  public  officer.  That 
he  is  a  public  officer,  does  not  relieve  him  from  subjection  to 
garnishment.  The  exemption  to  which  the  appellee  is  enti- 
tled, originates  from  tbe  character  of  the  fund  it  is  sought  to 
condemn.  This  distinguishes  the  present  case  from  that  of 
Smoot  v.  Hart,  33  Ala.  69,  which  can  not  be  extended  beyond 
its  peculiar  facts. 

Independent  of  this  consideration,  it  has,  so  far  as  we  have 
examined,  been  uniformly  decided,  that  the  salary,  or  fees, 
or  the  compensation  of  public  officers,  is  not  subject  to  gar- 
nishment.— Mayor  v.  Root,  8  Md.  95;  Bank  of  Tennessee  v. 
Dibrell,  3  Sneed,  379 ;  Mayor  v.  Roivland,  26  Ala.  498  ;  Divine 
v.  Harvie,  7  Mon.  444.  The  people,  the  qualified  electors, 
have  a  paramount  right  of  selecting  the  tax-assessor,  tax- 
collector,  sheriff,  or  other  public  officer,  elective  by  popular 
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vote,  from  any  condition  or  position  in  society.  The  right  is 
limited  and  restrained  only  to  the  citizens  having  the  consti- 
tutional qualifications.  Can  creditors  of  the  individual  select- 
ed defeat  the  right,  deprive  the  people  of  the  services  he  is 
elected  to  render,  when  they  choose  to  harass  him  with 
attachments  of  his  salary,  or  compensation,  in  whatever  form 
it  is  payable,  on  which,  it  may  be,  his  own  sustenance,  and 
that  of  his  family,  depends  ?  Or,  if  not  driven  from  the  pub- 
lic service,  can  his  energy  and  efficiency  as  a  public  servant 
be  paralyzed,  by  withdrawing  from  him,  through  the  instru- 
mentality of  judicial  process,  the  compensation  the  laws 
award  him  ?  Discussing  this  question,  it  was  said  by  the 
Supreme  Court  of  Tennessee,  in  the  case  of  Bank  of  Tennessee 
v.  DibreU,  supra:  "Every  consideration  of  policy  would  for- 
bid it.  No  government  can  sanction  it.  It  would  be  very 
embarrassing  generally,  and,  under  some  circumstances, 
might  prove  fatal  to  the  public  service,  to  allow  the  means 
of  support  of  the  government  to  be  intercepted  in  the  hands 
of  distributing  officers.  If  the  funds  of  the  government,  thus 
specifically  appropriated  for  the  support  and  maintenance  of 
its  agents,  were  allowed  to  be  divested  by  process  of  attach- 
ment, in  favor  of  creditors,  or  otherwise,  from  their  legiti- 
mate object,  the  functions  of  the  government  might  be  sus- 
pended. The  State  might  be  thus  deprived  of  the  service  of 
her  most  valuable  citizens.  The  same  principle  would  allow 
the  hard-earned  pay  of  the  officers  in  the  army  and  navy,  as 
well  as  that  of  the  common  soldier  or  seaman,  or  even  the 
favored  pensioner  who  happened  to  be  poor  and  indebted,  to 
be  snatched  from  them  in  the  hour  of  their  greatest  need." 

In  Divine  v.  Harvie,  supra,  the  court  say:  "It  would  be  a 
mortifying  circumstance,  to  see  a  member  of  the  legislature 
rendered  unable  to  pay  his  sustenance,  while  attending  on  its 
session,  because  a  creditor,  who  never  dealt  on  the  credit  of 
the  fund,  should,  by  injunction,  detain  his  compensation,  on 
which  he  obtained  credit  with  his  host."  And  in  Mayor  v. 
Boivland,  supra,  Chief-Justice  Chilton  forcibly  expresses  the 
principle,  and  the  reason  of  it :  "  The  city  corporation,  which 
is  a  government  for  the  city,  invested  with  certain  attributes 
of  sovereignty  delegated  to  it  by  its  charter,  is  entitled  to 
fill  its  office  by  a  selection  of  suitable  persons  from  among 
the  whole  community.  This  privilege  would  exist  but  in 
name,  if  those  who  depend  upon  their  salaries  for  a  liveli- 
hood could  be  deprived  of  such  salaries  by  garnishment,  and 
thus  cut  off  from  the  means  of  subsistence.  The  result  would 
be,  that  only  those  who  were  free  from  debt,  or  who  could 
subsist  without  their  salaries,  could  fill  such  offices,  and  the 
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public  service  might  suffer  for  want  of  persons  to  accept  or 
hold  them." 

We  may  admit  the  argument  of  appellant's  counsel,  that 
the  assessor  can  maintain  debt,  or  assumpsit,  against  the  col- 
lector, for  his  compensation,  after  its  collection.  It  does  not 
necessarily  follow  therefrom,  that  the  compensation  is  the 
subject  of  garnishment.  The  governor  may,  by  mandamus, 
compel  the  auditor  to  draw  a  warrant  for  his  salary,  as  it 
accrues  monthly,  and  may  also  compel  its  payment  by  the 
treasurer.  It  does  not  follow  that  it  is  subject  to  garnish- 
ment, at  the  suit  of  a  greedy,  or  litigious,  or  meritorious 
creditor.  The  compensation  of  the  assessor,  and  the  salary 
of  the  governor,  and  the  compensation  of  all  public  officers, 
is  free  from  seizure  under  legal  process,  not  on  any  technical 
inquiry  as  to  whether  there  is  a  legal  remedy  for  its  recov- 
ery, or  the  form  of  the  remedy,  but  on  high  considerations 
of  public  policy. 

The  judgment  of  the  Circuit  Court,  discharging  the  appel- 
lee, must  be  affirmed. 

Stone,  J.,  not  sitting,  having  been  of  counsel. 


Metcalf  v.  Lowther's  Executrix. 

Bill  in  Equity  for  Settlement  of  Accounts  of  Deceased  Guardian. 

1.  Domicile  of  infant. — As  a  general  rule,  the  domicile  of  an  infant,  during 
hir.  minority,  is  that  of  his  father  ;  and  he  cannot  change  it  by  any  act  of  his 
own,  though  it  may  be  changed  by  his  father. 

2.  Personal  property ;  where  situated,  and  by  what  laio  distributed. — For  gen- 
eral purposes,  personal  property  has  no  situs,  but  follows  the  residence  of  the 
owner,  and  is  distributed,  in  case  of  his  death,  according  to  the  law  of  his 
domicile. 

3.  Domiciliary  and  ancillary  guardianship.  — Letters  of  guardianship,  granted 
in  Georgia,  on  the  estate  of  an  infant  who  resides  with  her  father  in  Alabama, 
where  he  has  his  domicile,  though  prior  in  point  of  time,  are  ancillary  only  to 
a  subsequent  grant  of  letters  in  Alabama  to  the  father ;  and  if  the  Georgia 
guardian  collects  a  pecuniary  legacy,  there  bequeathed  to  the  infant,  a  pay- 
ment by  him  to  the  father  will  discharge  him  from  liability  to  account  in  the 
courts  of  Alabama,  although  it  was  not  made  according  to  the  laws  of  Georgia 
regulating  the  removal  of  the  estates  of  infants,  and  might  not  be  sufficient  to 
discharge  him  from  judicial  proceedings  there  instituted. 

Appeal  from  the  Chancery  Court  of  Montgomery. 

Heard  before  the  Hon.  H.  Austell 

The  original  bill  in  this  case  was  filed  on  the  5th  March, 
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1872,  by  Mrs.  Anna  P.  Metcalf,  the  wife  of  H.  B.  Metcalf, 
who  sued  by  her  next  friend,  against  Mrs.  Caroline  A.  Lo- 
max,  as  the  executrix  of  the  last  will  and  testament  of  Mrs. 
Elizabeth  Lowther,  deceased ;  and  sought  an  account  and 
settlement  of  Mrs.  Lowther's  guardianship  of  the  complain- 
ant, under  letters  granted  in  Georgia,  as  hereinafter  more 
particularly  stated.  In  September,  1862,  Mrs.  Nancy  Parish, 
who  resided  in  Jones  county,  Georgia,  there  died,  and  be- 
queathed a  pecuniary  legacy  of  $10,000  to  the  complainant, 
who  was  an  infant  under  fourteen  years  of  age,  and  resided 
with  her  father,  William  J.  Howard,  at  his  home  in  Macon 
county,  Alabama.  The  will  of  Mrs.  Parish  was  duly  proved, 
and  admitted  to  record  in  the  proper  court,  in  said  county  of 
Jones  ;  and  on  the  1st  December,  1862,  letters  of  guardian- 
ship on  the  estate  of  the  complainant  were  there  granted  to 
Mrs.  Lowther,  on  her  own  petition,  which  stated  that  the  in- 
fant's estate  consisted  of  said  legacy.  The  property  belonging 
to  the  estate  of  Mrs.  Parish  having  been  sold,  and  converted 
into  Confederate  currency,  the  executor  there  paid  to  Mrs. 
Lowther,  as  guardian,  on  the  4th  December,  1862,  the  sum 
of  18,707.13,  and  on  the  10th  March,  1863,  the  further  sum 
of  $434.09.  These  payments  were  made  in  Confederate  cur- 
rency, and  together  constituted  the  entire  amount  received 
on  account  of  the  legacy,  which  was  abated,  ratably  with  the 
other  pecuniary  legacies,  on  account  of  a  deficiency  of  assets. 
On  the  day  these  payments  were  made  respectively,  Mrs. 
Lowther  loaned  the  money  to  said  William  J.  Howard,  the 
complainant's  father,  taking  his  notes,  with  his  wife  as  sure- 
ty, for  the  repayment  of  it.  with  interest,  at  a  future  day. 
These  notes  are  nowhere  set  out  in  the  record,  and  the  time 
when  they  became  due  is  nowhere  stated ;  but  their  respect- 
ive amounts  were  $9,362.90  and  $458.55,  and  they  were  pay- 
able to  Mrs.  Lowther  as  guardian.  On  the  26th  December, 
1864,  Mrs.  Lowther  filed  her  petition  in  the  Court  of  Ordi- 
nary in  Georgia,  by  which  her  letters  of  guardianship  were 
granted,  stating  that  she  desired  to  pay  over  her  ward's 
property  to  the  guardian  in  Alabama,  and  praying  that,  upon 
her  doing  so,  and  filing  his  receipt,  she  might  be  discharged. 
On  the  1st  January,  1865,  she  also  filed  her  accounts  for  a 
final  settlement,  which  were  audited  by  the  judge  of  said 
court,  showing  a  balance  due  her  ward,  in  Confederate  cur- 
rency, of  $9,717.48 ;  and  the  judge  thereupon  made  an  entry 
of  record,  in  these  words :  "This  calculation  made  by  me, 
as  the  law  directs  in  such  cases,  for  settlement  of  said  guar- 
dianship with  the  new  guardian  appointed  in  Alabama,  the 
residence  of  said  ward,  to  which  State  the  guardianship  is  to 
be  removed ;  the  guardian  being  present  at  the  same,  and  no 
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other  person  required  to  be  notified."  On  the  23d  May, 
1865,  this  account  was  "examined  and  recorded"  by  the 
judge  of  said  Court  of  Ordinary  ;  and  no  other  proceedings 
were  ever  had  in  said  court,  in  the  matter  of  said  guardian- 
ship. 

On  the  6th  March,  1865,  William  J.  Howard,  the  complain- 
ant's father,  made  application  to  the  Probate  Court  of  Ma- 
con county,  Alabama,  where  he  still  resided,  to  be  appointed 
guardian  of  the  person  and  estate  of  the  complainant ;  and 
she  being  over  fourteen  years  of  age,  and  appearing  in  court 
with  him,  and  consenting  to  the  appointment,  letters  of 
guardianship  were  granted  to  him,  and  he  gave  bond  as  such 
guardian.  On  the  22d  December,  1866,  the  said  W.  J.  How- 
ard received  from  the  judge  of  said  Court  of  Ordinary  in 
Georgia,  in  whose  office  they  had  been  deposited  by  Mrs. 
Lowther,  his  two  notes  above  mentioned,  given  for  the 
money  borrowed  from  Mrs.  Lowther,  and  gave  his  receipt  for 
them  to  the  judge  ;  but  he  had  never  paid  any  part  of  the 
money.  On  the  18th  February,  1867,  said  Howard  filed  his 
accounts  and  vouchers  for  an  annual  settlement  of  his  guar- 
dianship ;  charging  himself  with  $9,362.50,  as  received  from 
Mrs.  Lowther,  former  guardian,  on  the  4th  December,  1862, 
in  Confederate  currency,  and  the  further  sum  of  $485,  re- 
ceived from  her,  in  the  same  currency,  on  the  10th  March, 
1863 ;  and  crediting  himself  with  court  costs,  &c,  and 
$6,565.37,  on  account  of  the  depreciation  in  the  value  of  the 
Confederate  money  when  he  received  it.  <5n  this  settlement, 
which  was  regularly  continued  until  the  14th  October,  1867, 
the  complainant  was  represented  by  a  guardian  ad  litem,  and 
the  court  allowed  the  account  as  stated,  showing  a  balance 
of  $3,232.88  in  the  hands  of  the  guardian.  On  the  17th  May, 
1870,  the  complainant  having  previously  married  H.  B.  Met- 
calf, said  W.  J.  Howard  paid  $1,100  to  said  Metcalf,  who 
gave  his  receipt,  in  the  following  words  :  "Received  of  W. 
J.  Howard,  guardian  of  Anna  P.  Howard,  eleven  hundred 
dollars,  to  be  credited  on  the  amount  of  the  legacy  ascer- 
tained to  be  due  Anna  P.  Howard,  by  the  Probate  Court  of 
Macon  county,  out  of  the  Confederate  money  received  by 
said  Howard  from  Elizabeth  Lowther,  former  guardian."  On 
the  28th  Jury,  1871,  said  Howard  filed  his  accounts  and 
vouchers  for  a  final  settlement  of  his  guardianship  ;  charg- 
ing himself  with  the  balance  against  him  on  the  former  set- 
tlement, with  interest,  and  crediting  himself  with  the  $1,100 
paid  to  H.  B.  Metcalf,  and  with  the  further  sum  of  $3,219.45, 
as  "balance  due  on  note  of  Anna  F.  Howard,"  his  wife,  pay- 
able to  himself  as  guardian,  'and  turned  over  to  said  Metcalf 
and  wife."  The  9th  October,  1871,  was  appointed  for  the 
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settlement,  and  a  final  decree  was  rendered  by  the  court  on 
that  day  in  accordance  with  the  account  as  stated,  showing 
a  balance  of  $252.40  in  favor  of  the  guardian ;  the  decree  re- 
citing that  notice  of  the  settlement  had  been  given  by  publi- 
cation, and  that  no  one  appeared  to  contest  the  account. 

The  original  bill  alleged  the  facts  above  stated,  as  to  the 
legacy  bequeathed  to  the  complainant  by  Mrs.  Parish,  the 
probate  of  her  will,  the  appointment  of  Mrs.  Lowther  as 
guardian  in  Georgia,  her  receipt  of  the  legacy,  her  death  in 
Montgomery,  Alabama,  where  she  resided,  in  April,  1871,  not 
having  settled  her  guardianship,  the  execution  and  probate 
of  her  will,  and  the  grant  of  letters  testamentary  to  the  de- 
fendant. The  defendant,  in  her  answer,  set  up  the  judicial 
proceedings  had  in  the  courts  of  Georgia  and  Alabama,  as 
above  stated,  and  pleaded  them  in  bar  of  the  relief  sought 
by  the  bill.  She  averred,  also,  that  Mrs.  Lowther,  who  was 
the  mother-in-law  of  said  W.  J.  Howard,  applied  for  said  let- 
ters of  guardianship  in  Georgia  at  his  instance  and  request, 
solely  for  the  purpose  of  receiving  said  legacy,  and  transfer- 
ring it  to  him,  on  his  appointment  as  guardian  by  the  proper 
court  in  Alabama  ;  that  she  paid  him  the  money  in  anticipa- 
tion of  his  appointment,  on  his  promise  to  apply  for  letters  ; 
that  he  was  present  when  her  settlement  was  made  with  the 
court  in  Georgia;  that  said  settlement  was  full  and  complete, 
though  no  formal  discharge  was  entered  of  record,  and  it 
was  only  necessary  to  produce  and  file  the  receipt  of  said 
Howard  as  guardian ;  that  said  Howard,  after  his  appoint- 
ment as  guardian,  received  his  notes  from  the  judge  of  the 
court  (which  were  the  evidences  of  the  debts  belonging  to 
the  estate,  and  its  only  assets),  and  filed  his  receipt  for  the 
same ;  that  he  charged  himself  with  these  assets,  and  fully 
accounted  for  the  same  on  his  settlement  with  the  Probate 
Court  of  Macon ;  that  the  complainant  and  her  husband  were 
both  over  twenty-one  years  of  age  when  this  settlement  was 
made,  and  had  legal  notice  of  it ;  that  the  payment  to  the 
complainant's  husband  was  made  with  her  knowledge  and 
consent,  and  was  acquiesced  in  and  ratified  by  her;  and  that 
Mrs.  Howard's  note  for  the  balance  due,  her  estate  being  sol- 
vent, was  delivered  by  said  W.  J.  Howard  to  the  complain- 
ant, or  to  her  husband  for  her,  and  was  received  by  them  in 
satisfaction  of  the  balance  due  from  said  Howard  as  guar- 
dian. 

The  complainant  afterwards  filed  an  amended  bill,  alleging 
that  said  W.  J.  Howard  was  insolvent  when  Mrs.  Lowther 
lent  him  the  money  received  on  account  of  the  complainant's 
legacy,  and  his  wife  had  no  property  which  could  be  made 
liable  for  the  debt ;  that  this  disposition  of  the  money  was  a 
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conversion,  for  which  the  estate  of  Mrs.  Lowther  was  liable  ; 
that  the  complainant  and  her  husband  had  no  notice  of  the 
settlement  of  said  Howard's  accounts  as  guardian ;  that  the 
$1,100  paid  to  the  complainant's  husband  was  all  she  had 
ever  received  on  account  of  her  legacy ;  that  in  October,  1870, 
a  few  days  after  the  death  of  Mrs.  Howard,  said  W.  J.  How- 
ard handed  a  package  of  papers  to  the  complainant,  which 
he  6said  were  of  importance,  and  desired  her  to  keep  them 
safely ;  that  the  note  of  Mrs.  Howard  was  among  these  pa- 
pers, but  complainant  did  not  know  the  fact  when  she  re- 
ceived them  from  her  father ;  that  neither  she  nor  her  hus- 
band had  ever  accepted  this  note  in  satisfaction  of  the  debt 
due  from  said  Howard  as  guardian,  and  had  never  asserted 
any  ownership  over  it,  nor  presented  it  as  a  claim  against 
Mrs.  Howard's  estate.  , 

The  depositions  of  the  complainant  and  her  husband  were 
taken  for  the  complainant.  They  testified  to  the  facts  stated 
in  the  amended  bill,  as  to  the  delivery  of  the  note  and  pack- 
age of  papers,  and  the  want  of  notice  of  Howard's  settlement. 
It  was  admitted,  by  agreement  of  counsel,  that  Confederate 
money  was  worth  twenty-five  cents  on  the  dollar,  as  com- 
pared with  gold,  when  the  money  was  received  by  Mrs. 
Lowther  and  loaned  to  Howard.  The  statute  laws  of  Geor- 
gia relating  to  the  removal  of  the  property  of  infants  to 
another  State,  as  found  in  Hotchkiss'  Statute  Laws,  pp. 
336-7,  §§  51-60,  were  read  in  evidence  by  the  defendant ;  and 
transcripts  of  the  judicial  proceedings  m  Georgia  and  Ala- 
bama, as  above  stated,  were  offered  in  evidence  by  both 
parties. 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor 
dismissed  the  bill ;  and  his  decree  is  now  assigned  as  error. 

Elmore  &  Gunter,  for  appellant. — 1.  Mrs.  Lowther  re- 
ceived her  appointment  as  guardian  in  Georgia,  and  there 
collected  the  assets  of  her  ward's  estate ;  and  her  liability  is 
to  be  determined  by  the  laws  of  Georgia.  She  has  not  been 
discharged  by  the  laws  of  Georgia,  and  the  ward  has  not  re- 
ceived the  estate  which  was  committed  to  her  charge.  If,  in 
the  absence  of  any  statute  in  Georgia,  regulating  the  trans- 
fer of  her  ward's  estate  to  a  guardian  in  Alabama,  she  had 
paid  over  the  assets  to  Howard,  the  payment  would  have 
been  wrongful,  and  at  her  own  risk.  Howard  would  have 
been  her  agent,  and  she  would  have  been  responsible  for  his 
failure  to  pay  the  money  to  her  ward.  But  there  was  a 
statute  in  Georgia,  prescribing  the  mode  in  which  she  might 
transfer  her  ward's  estate  to  Alabama,  and  thereby  discharge 
herself.     This  mode  she  did  not  adopt :  her  settlement  with 
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Howard  was  contrary  to  the  laws  of  Georgia,  and  did  not 
discharge  her. 

2.  The  settlements  made  by  Howard  cannot  have  the  ef- 
fect of  discharging  Mrs.  Lowther.  There  is  no  controversy 
as  to  the  $1, 1 00  paid  to  the  complainant's  husband,  which 
was  accepted  as  a  partial  payment  of  the  legacy.  But  the 
balance  remains  unaccounted  for,  and  the  principal  matter 
in  issue  is  whether  this  was  paid  by  Mrs.  Howard's  note. 
The  circumstances  under  which  this  note  was  delivered  to 
the  complainant  are  proved  by  the  depositions  of  herself  and 
her  husband,  and  all  the  facts  disprove  the  idea  of  payment 
or  satisfaction.  The  recitals  in  the  settlement,  as  to  this 
note,  are  not  conclusive  on  the  complainant,  since  neither 
she  nor  her  husband  had  any  notice  of  that  settlement.  She 
is  not  estopped  by  that  settlement,  as  in  favor  of  Mrs. 
Lowther,  who  was  not  a  party  to  it,  and,  therefore,  is  not 
estopped  by  it ;  for  estoppels  must  be  mutual. — Bentley  v. 
Cleaveland,  22  Ala.  814;  Gioynn  v.  Hamilton,  29  Ala.  233; 
Bloodgood  v.  Grasey,  31  Ala.  575 ;  Thomason  v.  Odum,  31 
Ala.  l08 ;  Boss  v.  Pearson,  21  Ala.  473;  Crutch  field  v.  Hud- 
son, 23  Ala.  393.  Nor  can  any  estoppel  be  invoked  against 
the  complainant  by  mattes  en  pais :  there  has  been  no  act  on 
her  part,  no  admission,  or  declaration,  by  which  she  has 
gained  an  advantage,  or  by  which  the  defendant  has  been 
injured. — McCravey  v.  Bemson,  19  Ala.  438 :  Stone  v.  Brit- 
ton,  22  Ala.  543 ;  Pounds  v.  Bichards,  21  Ala.  424;  Hunley  v. 
Hunley,  15  Ala.  91 ;  Eastern  Bank  v.  Taylor,  41  Ala.  93  ;  Ware 
v.  Cowles,  24  Ala.  446 ;  SMton  v.  Carroll,  16  Ala.  148.  The 
doctrine  of  estoppel  does  not  apply  to  married  women,  in  re- 
gard to  their  statutory  separate  estates. — Smyth  v.  Oliver,  31 
Ala.  39  ;  Canty  v.  Sander/ord,  37  Ala.  91 ;  Alexander  v.  Saids- 
bury,  37  Ala.  375. 

Watts  &  Sons,  and  J.  T.  Holtzciaw,  contra. — 1.  Howard, 
the  guardian  in  Alabama,  had  the  right  to  settle  with  the 
former  guardian,  and  receive  his  own  note  in  payment. — 
Norton  v.  Wise,  48  Ala.  214.  The  complainant's  marriage 
terminated  Howard's  guardianship,  and  authorized  the  set- 
tlement with  her  husband. — Mobley  v.  Leophart,  47  Ala.  257 ; 
Bibb  v.  Vaughn,  46  Ala.  183 ;  46  Ala.  584. 

2.  Howard's  settlement  with  the  Probate  Court  of  Macon 
county  was  full,  complete,  and  final ;  and  it  is  a  bar  to  any 
proceeding  against  Mrs.  Lowther's  estate. — Frierson  v. 
draw's,  39  Ala,  150;  Bruce 's  Ex.  v.  Strickland,  47  Ala.  192. 
The  statute  does  not  require  personal  notice. — See  cases  last 
cited. 

3.  The  payment  by  Howard  to  the  complainant's  hus- 
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band,  in  her  presence,  in  May,  1870,  was  a  ratification  of  the 
settlement  made  by  Howard ;  and  it  could  not  be  ratified  in 
part,  and  disaffirmed  in  part. 

4.  When  Howard,  being  the  debtor  of  his  daughter's  estate, 
became  himself  her  guardian,  the  law  presumes  that  he  paid 
himself.  The  debt  was  then  extinguished,  and  the  former 
guardian  discharged. 

STONE,  J.— In  Wharton  Conflict  of  Laws,_  §  259,  it  is 
said  :  "The  state  wherein  a  ward  is  domiciled  is  that  which, 
both  in  interest  and  in  conscience,  is  charged  with  his  pro- 
tection ;  and  it  is  that,  therefore,  which,  on  general  princi- 
ples, should  nominate  and  direct  the  guardian  of  such  ward. 
Hence,  by  the  uniform  practice  of  European  continental 
states,  the  guardian  appointed  by  such  home  authority  has 
control  of   his  ward's   estate  abroad,  as   well  as   at   home. 

*  *  This,  however,  does  not  prevent  the  appointment  of 
special,  subordinate  guardians,  to  take  charge  of  the  ward's 
estate  in  remote  territories." 

The  same  author,  in  section  260,  quotes  approvingly  from 
Sir  E.  Phillimore,  as  follows  :  "Whatever  may  be  the  differ- 
ences in  the  positive  laws  of  different  states,  with  respect  to 
the  mode  of  constituting  a  guardian,  the  rule  of  international 
comity  imperatively  demands,  that  a  guardian,  duly  consti- 
tuted according  to  the  laws  of  the  domicile  of  the  ward, 
should  be  recognized  as  such  by  all  other  countries." — See 
an  able  discussion  of  this  question,  Nugent  v.  Vetzen,  2  Eq. 
Cases,  Law  Rep.  704. 

The  domicile  of  the  father,  as  a  general  rule,  is  the  domi- 
cile of  an  infant  child.  "Prima  facie,  the  infant's  residence 
or  domicile  is  that  of  his  parent ;  and  such  it  will  remain 
during  minority,  in  spite  of  his  temporary  absence  at  school, 
or  elsewhere.  Nor  can  he,  of  his  own  motion,  acquire  a  new 
domicile,  since  he  is  not  a  person  mi  juris.  But  his  domi- 
cile may  be  changed  by  his  father,  if  he  has  one." — Schouler's 
Dom.  Eel.  412,  312. 

Ch.  J.  Gibson,  in  School  Directors  v.  James,  2  Watts  &  Serg. 
570,  says :  "The  domicile  of  an  infant  is  the  domicile  of  his 
father,  during  the  father's  life-time."  The  same  doctrine  is 
asserted  by  this  court,  in  the  case  of  Johnson  v.  Gopeland,  35 
Ala.  521. 

For  general  purposes,  personal  property  is  not  localized — 
has  no  independent  situs.  It  follows  the  residence  of  the 
owner ;  and,  in  case  of  his  death,  it  is  distributed  according 
to  the  law  of  his  domicile. — See  Parsons  v.  Lyman,  20  N.  Y. 
112 ;  Johnson  v.  Copeland,  35  Ala.  521 ;  Story  Conn1,  of  Laws, 
§  362  ;   Wilkins  v.  Filet,  9  Wall.  740. 
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In  the  kindred  trust  of  executor  or  administrator,  certain 
canons  are  settled  and  admitted  in  all  courts.  Among  these 
are,  that  the  situs,  or  residence  of  chattels  or  moveables,  is 
that  of  the  owner;  that  the  power  and  authority  of  the  per- 
sonal representative  of  the  decedent  have  no  extra-territorial 
operation,  but  are  limited  to  the  State  or  country  from  which 
such  representative  receives  his  appointment ;  that  the  rep- 
resentative appointed  in  the  jurisdiction  within  which  dece- 
dent had  his  last  residence,  is  the  primary,  or  chief  admin- 
istration ;  that  other  jurisdictions,  in  which  decedent  has 
goods  or  effects,  may  appoint  administration  of  the  same, 
but  such  administration,  so  appointed,  save  for  certain  pur- 
poses of  local  policy  claimed  and  exercised  by  all  nations,  is 
subordinate  and  ancillary  to  the  administration  of  the  last 
residence. — See  Wilkins  v.  Ellet,  supra ;  Dawes  v.  Boyleston,  9 
Mass.  337 ;  Jemison  v.  Haygood,  10  Pick.  77 ;  Parsons  v.  Ly- 
man, supra. 

There  is  an  eminent  propriety  in  having  the  personal  ef- 
fects of  a  ward  in  the  same  jurisdiction  in  which  such  ward 
has  his  or  her  residence.  It  will,  as  a  general  rule,  be  better 
cared  for  and  administered  at  that  place.  The  near  rela- 
tives of  the  ward,  with  whom  such  ward  is  most  likely  to  re- 
side, will  be  more  watchful  than  strangers  would  be,  of  the 
financial  condition  of  the  sureties  on  the  guardian's  bond. 
Many  other  reasons,  without  being  here  enumerated,  will 
suggest  themselves,  why  the  personal  property  of  the  ward 
should  be  under  the  control  of  the  guardian,  who  has  the 
custody  of  the  ward. 

The  case  of  Dorman  v.  Ogbourne,  16  Ala.  759,  is  persuasive 
to  show,  that  the  same  rule  and  policy  which  obtain  in  pri- 
mary and  ancillary  administrations,  prevail  between  guar- 
dianship of  the  domicile  and  foreign  guardianship. 

The  complainant,  Anna  P.  Metcalf,  nee  Howard,  so  far  as 
the  record  informs  us,  was  always  a  resident  of  Alabama. 
At  the  time  when  complainant's  right  to  the  fund  in  contro- 
versy accrued,  and  ever  afterwards,  she  resided  with  her 
father,  in  Alabama.  When  he  took  out  letters  of  guardian- 
ship in  this  State,  he  became  domiciliary  guardian  of  both 
her  person  and  estate ;  of  the  latter,  within  the  territorial 
jurisdiction  of  Alabama.  Mrs.  Lowther's  guardianship  in 
the  State  of  Georgia  was,  in  its  nature,  ancillary.  Its  pur- 
pose and  office  were  to  receive  the  pecuniary  legacy  of  ten 
thousand  dollars,  to  which  complainant  was  entitled  under 
the  will  of  Mrs.  Parish.  Under  the  laws  of  Georgia,  it  was 
thought  necessary  to  have  such  local  guardian,  to  receive  the 
legacy  from  Mrs.  Parish's  executor,  and  give  him  a  proper 
receipt  and  acquittance.     This,  however,  did  not  have  the  ef- 
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feet  of  making  Mrs.  Lowther's  the  primary,  or  controlling 
guardianship,  although  first  in  time.  It  still  possessed  only 
the  properties  of  an  ancillary  guardianship  ;  auxiliary  to  the 
guardianship  of  the  domicile.  "When  she  paid  over  the  as- 
sets to  Mr.  Howard,  the  father  of  complainant,  having  the 
right  to  her  care  and  custody,  and  domiciliary  guardian  by 
rightful  appointment  she  only  placed  the  fund  where  it 
rightfully  belonged. — See  Skinner  v.  Frierson,  8  Ala.  915 ; 
Willie  v  Willis,  16  Ala.  659  ;  Bogle  v.  Bogle,  23  Ala.  544.  The 
courts  of  Alabama,  in  view  of  its  own  policy,  cannot  hold 
such  payment  wrongful. 

In  Wilkins  v.  Ellet,  9  Wall.  740,  the  domiciliary  admin- 
istration was  in  Alabama,  where  the  intestate  had  his  resi- 
dence at  the  time  of  his  death.  A  debtor  of  the  estate,  re- 
siding in  Tennessee,  had  there  made  payment  of  the  debt  to 
the  administrator  in  chief,  taking  his  receipt  against  the 
claim.  Subsequently,  an  administrator  of  the  estate  was  ap- 
pointed in  Tennessee,  who  brought  suit  against  the  debtor, 
to  recover  the  said  debt.  The  payment  to  the  Alabama  ad- 
ministrator was  relied  on  in  defense.  The  court  held  the 
payment  good,  remarking,  "It  has  long  been  settled,  and  is 
a  principle  of  universal  jurisprudence,  in  all  civilized  nations, 
that  the  personal  estate  of  the  deceased  is  to  be  regarded, 
for  the  purposes  of  succession  and  distribution,  wherever  sit- 
uated, as  having  no  other  locality  than  that  of  his  domicile; 
and  if  he  dies  intestate,  the  succession  is  governed  by  the 
law  of  the  place  where  he  was  domiciled  at  the  time  of  his 
decease."  *  *  *  The  original  administration,  therefore, 
with  letters  taken  out  at  the  place  of  the  domicile,  is  invested 
with  the  title  to  all  the  personal  property  of  the  deceased, 
for  the  purpose  of  collecting  the  effects  of  the  estate,  paying 
the  debts,  and  making  distribution  of  the  residue,  according 
to  the  law  of  the  place,  or  directions  of  the  will,  as  the  case 
may  be." 

It  does  not  follow  from  this,  that  the  courts  of  Georgia,  in 
the  condition  in  which  the  record  shows  the  guardianship  of 
Mrs.  Lowther  to  have  been,  would  have  made  any  order, 
compelling  her  to  pay  over  the  fund  to  the  home  guardian. 
They  probably  would  not.  In  a  case  like  this,  Lary  v. 
Craig,  30  Ala.  631,  this  court  refused  to  make  an  order,  re- 
quiring a  resident  guardian  to  pay  over  personal  assets  to'a 
guardian  of  foreign  appointment.  It  becomes  a  very  differ- 
ent question,  however,  when  the  attempt  is  made,  in  the 
courts  of  Alabama,  to  hold  an  ancillary  guardian  of  foreign 
appointment  to  account  a  second  time  for  the  money  assets 
of  the  ward,  which  such  guardian  had  previously  paid  to  the 
domiciliary  guardian,  who,  all  the  while,  has  resided  with 
Vol.  iiVi. 
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his  ward  in  the  State   of  Alabama.     The   money   having 
reached  its  proper  destination,  we  hold  it  is  rightfully  there. 
The  decree  of  the  Chancery  Court  is  affirmed. 


Wallace  et  al.  v.  Nichols'  Admr. 

Bill  in  Equity  to  enforce  Vendor's  Lien  on  Lands  sold  by  Ad- 
ministrator under  Probate  Decree. 

1.  Sale  of  decedent's  lands,  under  probate  decree,  for  payment  of  debts;  vendor's 
lien. — When  lands  are  sold  by  an  administrator,  under  a  decree  of  the  Probate 
Court,  for  the  payment  of  debts  (Rev.  Code,  §§  2079-96),  the  purchaser  has  no 
right  to  a  conveyance,  until  he  has  paid  the  whole  of  the  purchase-money;  and 
although  the  administrator  falsely  reports  that  the  purchaser  has  made  the 
required  cash  payment,  and  has  otherwise  complied  with  the  terms  of  sale, 
and  the  sale  is  confirmed  by  the  court,  and  a  conveyance  is  executed  to  the 
purchaser  by  the  administrator,  under  the  order  of  the  court,  before  the  credit 
payment  has  become  due,  the  title  of  the  heirs  is  not  divested,  and  the  land 
remains  bound  for  the  payment  of  the  purchase-money. 

2.  Same;  when  purchaser  is  chargeable  with  notice. — Sub-purchasers  of  land, 
sold  under  a  probate  decree  for  the  payment  of  debts,  succeed  only  to  the 
rights  of  their  vendor,  the  original  purchaser,  and  can  not  claim  the  protection 
afforded  to  purchasers  for  valuable  consideration  without  notice;  although  they 
bought  in  ignorance  of  the  fact  that  the  purchase-money  had  not  been  paid, 
and  although  a  conveyance  had  been  executed  to  their  vendor,  under  the  order 
of  the  court,  before  the  credit  payment  had  become  due. 

3.  Parties  to  bill  to  enforce  vendor's  lien.—  When  a  bill  is  filed  by  an  adminis- 
trator de  bonis  non,  seeking  to  subject  to  sale,  in  satisfaction  of  the  unpaid 
purchase-money,  lands  sold  by  his  predecessor,  under  a  probate  decree,  for 
the  payment  of  debts,  the  heirs  at  law  are  necessary  parties,  in  order  that  the 
court  may  convey  a  good  title  to  the  purchaser  under  its  decree. 

4.  Sale  of  lands  under  decree  enforcing  vendor's  lien. — Where  the  purchaser  of 
lands,  not  having  paid  the  purchase-money,  sells  and  conveys  different  por- 
tions of  it,  at  different  times,  to  several  persons,  the  portion  remaining  unsold 
must  be  first  subjected  to  sale  for  the  unpaid  purchase-money,  and  the  other 
portions  in  the  inverse  order  of  their  alienation,  the  last  being  first  sold. 

Appeal  from  the  Chancery  Court  of  Madison. 

Heard  before  the  Hon.  R.  S.  Watkins. 

The  bill  in  this  case  was  filed  on  the  16th  May,  1871,  by 
Morris  K.  Taylor,  as  the  administrator  de  bonis  non  of  the 
estate  of  Hughey  Nichols,  deceased,  against  James  C.  White, 
John  S.  Wallace,  Thomas  J.  Humphrey,  and  John  Robinson; 
and  sought  to  enforce  a  vendor's  lien  on  a  certain  tract  of 
land,  which  had  been  sold  by  the  complainant's  predecessor 
in  the  administration  of  said  estate,  under  a  decree  of  the 
Probate  Court,  and  bought  at  that  sale  by  said  James  C. 
White,  who  afterwards  sold  and  conveyed  different  portions, 
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at  different  times,  to  the  other  defendants.  On  final  hearing, 
on  pleadings  and  proof,  the  chancellor  rendered  a  decree  for 
the  complainant,  which  is  now  assigned  as  error  by  the 
defendant  Wallace,  there  having  been  a  summons  and 
severance  as  to  the  other  defendants.  The  material  facts 
were  thus  stated  in  the  opinion  of  the  court,  as  delivered  by 

"Manning,  J. — The  administrator  in  chief  of  Hughey  Nich- 
ols, deceased,  under  an  order  obtained  from  the  Probate 
Court  of  Madison  county,  sold  the  land  in  controversy  in 
this  cause,  to  pay  debts  of  the  estate.  The  order  authorized 
the  sale  to  be  made  upon  these  terms :  that  one  half  of  the 
purchase-money  should  be  paid  in  cash,  and  the  other  half 
twelve  months  afterwards.  At  the  sale,  made  in  May,  lb69, 
James  0.  White  became  the  purchaser,  at  $1,000,  and  exe- 
cuted his  note  for  the  second  installment,  at  twelve  months, 
but  did  not  pay  the  cash  installment.  Instead  of  this,  he 
gave,  and  the  administrator  accepted,  his  due-bill  for  $500, 
on  which  White  subsequently,  in  the  same  year,  paid  $250. 
In  his  report  of  this  sale  to  the  Probate  Court,  the  adminis- 
trator, after  stating  the  terms  thereof  as  above,  and  who  was 
the  purchaser,  added,  that  White  had  'complied  with  the 
terms  of  sale,'  wherefore  petitioner  prayed  a  confirmation 
of  it.  The  sale  was  confirmed  accordingly,  and,  in  addition, 
the  court  ordered  the  administrator  '  to  convey  to  said  pur- 
chaser all  of  the  right,  title,  and  interest,  which  said  Hughey 
Nichols,  deceased,  had  in  and  to  said  land  at  the  time  of  his 
death.'  The  order  was  made  on  the  19th  of  August,  1869, 
and  the  conveyance  was  executed  on  the  23d  of  the  same 
month ;  though  the  note  reported  by  the  administrator,  as 
taken  for  the  second  installment  of  the  price,  would  not 
mature  until  May  17th,  1870.  Two  days  after  the  convey- 
ance to  White,  he  sold  a  part  of  the  land  so  purchased,  with 
other  parcels,  to  Wallace,  the  appellant,  without  informing 
him  that  the  purchase-money  had  not  been  paid.  The  latter 
had  notice,  though,  that  this  land  was  bought  of  Nichols'  es- 
'  tate,  and  of  the  report  and  confirmation  of  the  sale.  On  the 
7th  day  of  September,  1870,  White  sold  another  parcel  of 
the  land  he  bought  of  the  estate  of  Nichols,  to  Humphrey, 
one  of  the  defendants  below ;  and  on  the  24th  of  February, 
1871,  still  another  portion  to  defendant  Robinson.  Robinson 
was  informed  by  White,  that  he  had  paid  only  $250  of  the 
price  of  the  land,  to  the  estate  of  Nichols. 

"  The  administrator  in  chief  of  this  estate  having  died, 
appellee,  Taylor,  was  appointed  administrator  de  bonis  non, 
and  filed  the  bill  in  this  cause,  against  White,  and  the  sev- 
eral purchasers  from  him,  to  assert  a  lien  on  all  the  land  sold 
to  them  respectively,  for  the  payment  of  all  the  purchase- 
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money  still  unpaid,  both  upon  the  due-bill,  and  the  note  for 
the  second  installment  of  the  price,  and  to  obtain  payment 
thereof.  The  chancellor  decreed,  that  all  the  land  be  sold 
for  the  payment  of  the  balance  due  of  the  purchase-money  ; 
and  from  that  decree,  this  appeal  is  taken." 

Beiene,  Humes  &  Gobdon,  for  appellant. — 1.  The  decree 
should  have  directed  the  sale,  first,  of  that  portion  of  the 
land  which  remained  unsold  by  White ;  and  if  that  was  not 
sufficient  to  discharge  the  whole  debt,  should  have  ordered 
the  other  portions  to  be  sold  in  the  inverse  order  of  their 
alienation  by  said  White. — Mobile  Marine  Dock  &  Mutual 
Ins.  Co.  v.  Huder,  35  Ala.  717 ;  Relfe  v.  Bibb,  43  Ala.  519 ; 
Gumming  v.  Cumming,  3  Kelly,  460;  Glewes  v.  Dickinson, 
5  John.  Ch.  235. 

2.  The  decree  is  erroneous,  also,  in  subjecting  the  lands 
bought  by  innocent  purchasers  to  the  satisfaction  of  the 
asserted  vendor's  lien.  Wallace  had  made  diligent  inquiry, 
and  had  the  title  examined  by  an  attorney,  who  reported  it 
good ;  and  he  paid  the  purchase-money  in  good  faith,  with- 
out notice  of  the  vendor's  lien,  and  without  knowledge  of  any 
fact  sufficient  to  charge  him  with  implied  notice.  His  good 
faith  and  diligence  bring  him  within  the  strictest  rule  ever 
applied  to  purchasers.  The  court  had  acquired  jurisdiction 
to  order  the  sale ;  the  sale  had  been  made  in  accordance 
with  its  order ;  had  been  reported  to  the  court,  and  by  it 
confirmed ;  and  a  conveyance  had  been  executed  to  White, 
under  its  order,  which  recited  that  the  purchase-money  had 
been  paid  and  secured.  The  purchasers  from  White  had  a 
right  to  rely  on  these  recitals,  and  public  policy  requires 
that  they  should  be  protected.  "If  a  different  rule  pre- 
vailed," as  this  court  said  in  Wyman  v.  Campbell,  6  Porter, 
238,  "  purchasers  would  be  timid,  and  estates  consequently 
be  sold  at  a  diminished  value,  to  the  prejudice  of  heirs  and 
creditors."  See,  also,  King  v.  Kent's  Heirs,  29  Ala.  542 ; 
Windham  v.  Windham,  3  Ch.  Rep.  12 ;  Kitely  v.  Lamb,  2  Ch. 
Rep.  405  ;  McPherson  v.  Cunlif,  11  Serg.  &  R.  436;  Selin  v. 
Snyder,  7  Serg.  &  R.  166 ;  Town  of  Canaan  v.  Greenwood 
Turnpike  Co.,  1  Conn.  1 ;  Vorhies  v.  U.  S.  Bank,  2  Peters,  168 ; 
Goforth's  Lessee  v.  Longioorth,  4  Ohio,  129  ;  Kinsey  v.  Howard, 
47  Ala.  236 ;  Scott's  Adm'r  v.  Griggs,  49  Ala.  186. 

Walker  &  Shelby,  contra.    (No  brief  on  file.) 

MANNING,  J.— [After  stating  the  facts  as  above]  That 
there  was  a  lien  on  the  land  for  the  payment  of  the  part  of 
the  purchase-money  for  which  the  note  or  bond  was  given,  is 
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clear,  ^he  records  of  the  court  to  which  the  deed  made  to 
White  directed  the  purchasers  from  him  for  information  in 
regard  to  his  title,  showed  that  one  half  of  the  price  he  bid 
for  the  land  was  unpaid ;  and  to  Secure  payment  of  this,  the 
law,  which  they  must  be  presumed  to  know,  held  the  land 
bound.  This  they  were  certified  of  by  evidence  of  the  high- 
est kind.  How  stood  the  land  in  relation  to  the  unpaid  bal- 
ance of  the  amount  of  the  due-bill  given  for  the  cash  install- 
ment? The  order  of  the  court  for  the  sale  of  the  land  re- 
quired the  administrator  to  exact  of  the  purchaser  payment 
of  one  half  of  the  price  bid  for  it,  in  cash.  This  was  one  of 
the  terms  of  sale,  which  the  administrator  reported  that  the 
purchaser  had  complied  with.  But  the  report,  not  being  in 
this  particular  true,  would  not,  by  itself,  exonerate  the  land, 
in  favor  of  subsequent  purchasers  of  the  imperfect  title  of 
White,  from  remaining  chargeable  with  all  of  the  unpaid 
purchase-money.  The  title  was  not  in  White,  nor  was  it  in 
the  administrator,  nor  had  he  any  power  by  himself  to  dis- 
pose of  it.  It  was  in  the  heirs  of  the  late  Mr.  Nichols. 
What  effect,  then,  would  the  additional  fact  have,  that  the 
court  declares,  on  its  minutes,  that  it  is  shown  by  the  admin- 
istrator's report  to  it,  that  one  half  of  the  purchase-money 
has  been  paid,  and  the  other  half  sufficiently  secured;  where- 
upon it  orders,  that  the  sale  made  by  the  administrator  to 
the  purchaser,  White,  "be  ratified,  and  in  all  things  con- 
firmed, and  said  administrator  convey  to  said  purchaser  all 
the  right,  title,  and  interest,  which  said  Hughey  Nichols,  de- 
ceased, had  in  and  to  said  land  at  the  time  of  his  death"? 
Leaving  out  of  view,  for  the  present,  the  part  ordering  a 
conveyance,  what  is  the  effect  of  the  confirmation  of  the  sale, 
following  upon  the  recital  that  the  terms  had  been  complied 
with? 

The  section,  2095  of  the  Eevised  Code,  under  which  the 
proceedings  were  had,  is  as  follows :  "  Whenever  the  court 
is  satisfied  that  the  sale  was  fairly  conducted,  and  the  land 
sold  for  an  amount  not  greatly  disproportionate  to  its  real 
value,  and  the  purchase-money  is  sufficiently  secured,  it  must 
make  an  order  confirming  such  sale."  The  substantial  thing 
to  be  here  done,  is  the  confirmation ;  and  it  is,  in  effect, 
enjoined  upon  the  court  that  it  be  satisfied  that  the  terms  of 
sale  are  properly  complied  with,  before  passing  its  order  for 
that  purpose.  It  is  to  use  care,  but  may  act  on  the  report 
of  the  administrator.  It  does  not  thereby  adjudicate  that 
the  cash  installment  has  been  paid,  or  that  the  security  for 
the  balance  is  good.  The  effect  of  the  confirmation  is  only 
a  notification  to  the  parties  that  the  court  approves  the  con- 
tract, and  authorizes  them  to  proceed  in  the  execution  of  it, 
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according  to  its  terms.     It  does  not  in  any  manner  operate 
on  the  title,  nor  exempt  the  land  from  the  burden  of  being 
chargeable  for  the  payment  of  the  purchase-money.      The 
administrator's  report,  that  he  had  received  payment  of   one 
half  of  the  price  for  which  the  land  was  sold,  would  have 
the  effect,  doubtless,  of  making  him  and  his  sureties  respon- 
sible therefor,  in  favor  of  the  creditors  and  distributees  of 
the  estate.     As  to  those  parties,  the  due-bill  taken  from  the 
purchaser  maybe  regarded  as  evidence,  between  him  and  the 
administrator,  that  the  latter  has  in  the  hands  of  the  pur- 
chaser a  deposit  of  that  sum.     But  all  this  does  not  operate 
to  discharge  the  land  in  the  possession  of  the  latter,  from 
the  payment  of  the  money  for  which  the  due-bill  was  given. 
That  is  prevented  by  the  provisions  of  section  2096  of  the 
Revised  Code,  which  is  as  follows:     "After  such  confirma- 
tion, and  when  the  purchaser  has  paid  the  whole  of  the  pur- 
chase-money, on  his  application,  or  that  of  the  executor,  or 
administrator,  the  court  must  order  a  conveyance  to  be  made 
to  such  purchaser,  by  such  executor,  or  administrator,  or 
such  other  person  as  the  court  may  appoint,  conveying  all 
right,  title,  and  interest,  which  the  deceased  had  in  such 
lands  at  the  time  of  his  death."     Until  he  had  paid   "  the 
whole  of   the   purchase-money,"    the   purchaser  could   not 
insist  on  a  conveyance  of  the  legal  title  to  him.     The  law 
holds  it  bound  as   a  security  that  such  payment  shall  be 
made.     Before  that  time,  he  would  have  only  the  possession, 
and  an  imperfect  equity — a  right  arising  out  of  a  contract 
not  yet  executed,  to  demand  the  conveyance  mentioned  in 
the  statute,  when  he  had  paid  all  of  the  price  he  had  bid. 
And  these  are  all  the  rights  that  sub-purchasers  from  him, 
ignorant   of  the  facts,  would  acquire.     Against  his  equity 
would  be  the  older  one  of  the  creditors  and  distributees  of 
the  estate,  and  of  their  trustee,  the  administrator  de  bonis  non, 
that  the  lands  be  paid  for ;  in  respect  to  which  equity  the 
maxim  is,  qui  prior  est  in  tempore,  potior  est  in  jure. 

It  may  be  supposed,  however,  that  the  sub-purchasers  in 
this  case  bought,  besides  an  equity,  the  legal  title,  because 
the  court  had  ordered  a  conveyance  of  the  land  to  White, 
and  a  deed  of  it  was  thereupon  made  to  him  by  the  former 
administrator.  But  the  law  expressly  declares,  that  the 
Probate  Court  should  make  such  an  order,  only  after  "  the 
whole  of  the  purchase-money"  had  been  paid;  and  the 
record  expressly  shows  that  one  half  of  it  was  not  yet  due, 
and  that  there  was  a  note  or  bond  therefor  existing  and  out- 
standing. The  legal  title  was  not  in  the  court,  nor  was  it  in 
the  administrator.  It  existed  in  the  heirs  of  Nichols ;  and 
•the  power  given  to  the  court  to  convey  it  is  a  special  author- 
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ity,  which  must  be  executed  in  pursuance  of  the  statute 
granting  it.  In  analogous  cases  it  has  been  decided,  that  the 
administrator's  deed,  though  made  in  pursuance  of  an  order 
of  the  Probate  Court,  was  void. — Oorbitt  v.  Clenny,  52  Ala. 
480 ;  Sullens  v.  Wood,  44  Ala.  686.  And,  as  the  want  of 
power  in  the  court  to  make  the  order  in  this  instance  was 
expressly  shown  in  the  recitals  upon  which  it  was  founded, 
we  hold,  that  the  order  and  the  deed  were  void.  White,  and 
the  sub-purchasers  from  him,  could  not,  by  proceedings  so 
irregular  and  unauthorized,  obtain  the  advantage  of  being 
clothed  with  a  legal  title,  to  the  prejudice  of  the  creditors 
and  distributees,  or  of  the  administrator  de  bonis  non.  Our 
conclusion  is,  that  the  land  remains  subject  to  the  payment 
of  the  entire  purchase-money ;  and  that  complainant  below 
was  entitled  to  maintain  a  suit  for  the  sale  of  it  to  pay  the 
entire  unpaid  balance  thereof. 

But  the  legal  title  to  the  land  was  in  the  heirs  of  the  de- 
ceased, Nichols.  The  Chancery  Court,  in  such  a  case,  in  the 
interest  of  all  the  parties,  will  require  to  be  empowered  to 
convey  the  title  complete,  both  for  the  purpose  of  obtaining 
by  the  sale  the  entire  value  of  the  property,  and  of  investing 
the  purchaser  with  a  title  that  will  be  good  both  at  law  and 
in  equity.  The  heirs  of  Nichols  should  have  been  made 
parties  to  the  bill. 

The  decree  of  the  chancellor  failed  to  prescribe  the  order 
in  which  a  sale  should  be  made  of  the  several  parcels  of  the 
land  bought  by  the  sub-purchasers  from  White,  defendants 
in  this  cause.  According  to  the  rule  on  this  subject,  any  of 
the  land  that  White  might  own,  should  be  first  sold ;  then 
the  parcels  that  were  sold  by  him  to  others,  in  the  inverse 
order  of  such  sales.  The  parcels  bought  by  appellant,  Wal- 
lace, would,  under  this  rule,  be  sold  last,  or  so  much  thereof 
as  might  be  necessary  to  pay  the  balance  of  the  decree  of  the 
court  then  remaining  unpaid. — Mobile  Marine  Dock  Insurance 
Company  v.  Huder,  35  Ala.  717,  and  cases  there  referred  to. 

The  decree  must  be  reversed,  and  the  cause  remanded. 

Briceell,  C.  J.,  not  sitting. 


1876.]  OF  ALABAMA.  327 

[Bridges  v.  McClendon.] 


Bridges  v.  McClendon. 

Action  on  Note  given  for  Purchase- Money  of  Land. 

1.  Conveyance  of  land  adversely  held. — A  conveyance  of  land  which  is  at  the 
time  in  the  possession  of  a  person  claiming  under  a  prior  conveyance  from  the 
grantor,  is  inoperative  and'void  as  against  him,  and  he  may  successfully  resist 
an  action  at  law  by  the  subsequent  grantee;  but,  if  the  laud  is  not  actually  in- 
cluded in  his  deed,  neither  his  possession  under  claim  of  title,  nor  the  subse- 
quent conveyance  to  another  person,  would  prevent  the  grantor  from  recover- 
ing it  by  action  against  him. 

2.  Abatement  of  purchase-money,  on  account  of  misrepresentation  of  bounda- 
ries.— If  the  vendor  of  lands,  while  negotiating  the  sale,  points  out  valuable 
lands  as  a  part  of  the  tract,  which  are  in  fact  outside  of  its  boundaries,  the 
purchaser  may  claim  an  abatement  of  the  purchase-money,  to  the  extent  of  the 
damage  caused  by  such  misrepresentation,  whether  made  though  ignorance  or 
by  design;  and  this  defense  he  may  make  at  law,  when  sued  for  the  purchase- 
money. 

3.  Btformution  of  contract,  on  ground  of  mistake  or  fraud. — A  misrepresenta- 
tion of  the  boundaries  of  a  tract  of  land,  made  by  mistake  or  by  design,  by  an 
agent  who  was  authorized  to  negotiate  a  sale  on  behalf  of  himself  and  the 
other  joint  owners,  would  not  authorize  a  reformation  of  the  conveyance  as 
against  the  other  joint  owners,  so  as  to  include  valuable  lands  outside  of  the 
tract,  which  were  pointed  out  as  a  part  of  it,  unless  they  either  ratified  or  au- 
thorized the  misrepresentation;  and  as  against  the  agent  himself,  if  he  were 
the  sole  vendor,  and  made  the  misrepresentation  through  mistake,  it  is  not 
certain  that  a  reformation  would  be  decreed,  though  the  question  is  left  unde- 
cided, not  being  presented  by  the  record. 

4.  Survey  and  diagram,  and  testimony  of  surveyor. — A  survey  and  diagram  of 
land,  made  by  a  county  surveyor,  but  without  notice  to  "the  opposite  party," 
as  required  by  the  statute  (Rev.  Code,  §  953),  is  not  conclusive,  nor  even  pre- 
sumptive evidence  against  him;  though  the  surveyor  might  testify  as  to  his 
survey,  exhibit  the  diagram,  and  give  his  opinion,  founded  on  the  survey,  as 
to  the  boundaries. 

Appeal  from  the  Circuit  Court  of  Lawrence. 

Tried  before  the  Hon.  W.  J.  Haralson. 

This  action  was  brought  by  Mrs.  Jane  Bridges  against 
John  H.  McClendon,  and  was  founded  on  the  defendant's 
promissory  note  for  $300,  which  was  in  these  words  :  "By 
the  1st  January,  1871,  I  promise  to  pay  Charles  F.  Woods, 
trustee,  &c,  or  bearer,  three  hundred  dollars,  part  considera- 
tion for  eighty  acres  of  land  this  day  purchased  of  him  and 
others,  this  March  6th,  1868  ;"  which  was  assigned  to  the 
plaintiff  by  indorsement.  The  defendant  filed  a  special  plea 
of  set-off,  alleging  that  the  note  was  given  for  a  part  of  the 
purchase-money  of  a  tract  of  land,  which  he  had  bought 
from  one  Wiley  Wood,  who  acted  for  himself,  William  M. 
Wood,  and  Charles  F.  Wood,  to  whom  the  land  belonged 
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jointly ;  that  said  Wiley  Wood,  pending  the  negotiations  for 
the  sale,  pointed  out  a  parcel  of  valuable  land,  containing 
twenty-three  acres,  which  he  represented  as  included  in  the 
eighty-acre  tract  he  was  selling  to  defendant ;  that  defendant 
relied  on  this  representation,  and  was  induced  by  it  to  make 
the  contract ;  that  said  parcel  of  land  was  in  fact  not  included 
in  said  eighty-acre  tract,  and  was  not  embraced  in  the  con- 
veyance which  said  vendors  afterwards  executed  to  him ;  that 
he  was  put  in  possession  of  said  parcel  under  his  purchase, 
and  continued  in  possession  until  he  was  dispossessed  by  a 
subsequent  purchaser  from  said  vendors ;  that  said  parcel  of 
land  was  worth  $25  per  acre,  while  the  lands  actually  con- 
veyed to  him  were  not  worth  more  than  $10  per  acre,  and  that 
he  was  injured  to  the  extent  of  the  difference  in  value.  This 
was  the  only  plea,  and  issue  was  joined  on  it. 

On  the  trial,  as  the  bill  of  exceptions  shows,  the  plaintiff 
having  read  in  evidence  the  note  and  its  assgnment,  the  de- 
fendant read  in  evidence  the  deposition  of  Thomas  White, 
who  was  present  at  the  negotiations  between  Wiley  Wood 
and  the  defendant,  and  went  over  the  land  with  them ;  and 
who  testified  to  said  Wood's  statements  as  to  the  corners  and 
boundaries  of  the  land,  including  the  disputed  twenty-three 
acres,  and  as  to  the  comparative  value  of  said  lands.  The 
defendant  then  testified,  as  a  witness  for  himself,  to  the  facts 
set  out  in  his  special  plea ;  stating  that  said  twenty-three 
acres,  which  really  lay  on  the  west  side  of  the  eighty  acres 
conveyed  to  him,  were  pointed  out  to  him  by  said  Wiley 
Wood  as  a  part  of  the  tract,  and  were  included  within  the 
lines  staked  off  by  him  ;  that  said  parcel  was  partly  cleared, 
was  worth  $25  per  acre,  and  there  was  a  house  on  it ;  that  he 
took  possession  of  said  parcel  under  his  purchase,  and  made 
improvements,  clearing,  fencing,  &c,  until  he  was  dispossess- 
ed, in  May,  1870,  by  Garland  Wood,  who,  having  bought 
the  adjoining  eighty-acre  tract  from  said  vendors,  or  claim- 
ing under  a  subsequent  purchase  from  them  by  his  father, 
Thomas  Wood,  had  the  lines  run  again  by  the  county  sur- 
veyor, and  claimed  said  parcel  as  a  part  of  his  tract,  and  dis- 
possessed the  defendant;  and  that  the  other  twenty-three 
acres  which,  according  to  this  new  survey,  were  included  in 
his  tract,  were  wet,  marshy,  and  worthless.  He  also  exhibit- 
ed his  deed  for  the  lands,  which  was  dated  March  6,  1868, 
recited  as  its  consideration  the  payment  of  $1200,  and  con- 
veyed a  tract  of  land  "containing  eighty  acres,  being  the  west 
half  of  the  north-east  quarter,  section  six,  township  four, 
range  six,  east,  less  two  acres  off  the  east  side  of  the  north- 
west quarter."  The  defendant  proved,  also,  by  another  wit- 
ness, the  declarations  of  said  Wiley  Wood,  at  the  time  of  the 
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sale,  that  the  house  on  the  said  twenty-three  acres  was  on 
the  lands  which  he  had  sold  to  defendant,  and  also  the  com- 
parative value  of  the  different  parcels.  The  defendant  also 
introduced  as  a  witness  F.  B.  Foster,  who  had  been  the  coun- 
ty surveyor  of  said  county  for  many  years,  and  who  testified 
that,  "in  May,  1870,  at  the  request  of  Garland  and  Thomas 
Wood,  he  surveyed  and  run  out  the  line  of  the  west  half  of 
the  north-east  quarter  and  the  north-west  quarter  of  said 
section  six;  and  ascertained  on  such  survey  that  the  defend- 
ant had  in  possession  twenty-three  acres  of  the  north-west 
quarter  of  said  section,  and  that  the  eastern  boundary  of  the 
west  half  of  the  north-east  quarter  of  said  section  lay  further 
east  than  the  line  pointed  out  to  the  defendant  by  Wiley 
Wood  as  the  section  line  of  the  lands  sold  him";  and  the 
witness  illustrated  his  testimony  by  a  diagram  which  he  had 
made,  showing  the  boundary  lines. 

"This  being  all  the  evidence  in  the  cause,"  the  plaintiff 
asked  the  court,  in  writing,  to  charge  the  jury  as  follows : 

"1.  If  Wiley  Wood,  acting  for  himself  and  others,  sold 
defendant  eighty  acres  of  land,  and  pointed  out  the  bounda- 
ries so  as  to  include  a  parcel  of  twenty-three  acres ;  and 
Wood  and  those  for  whom  he  acted  owned  the  lands  so 
pointed  out,  and  made  defendant  a  deed,  which  he  accepted, 
under  the  belief  that  the  lands  therein  described  included  said 
parcel  of  twenty-three  acres  ;  then,  as  against  Wiley  Wood 
and  the  persons  for  whom  he  acted,  defendant  acquired  a 
good  title  to  the  lands,  including  said  parcel  of  twenty-three 
acres,  and  they  could  not,  by  any  sale  and  conveyance  sub- 
sequently made,  affect  or  impair  the  defendant's  .title. 

"2.  Any  sale  or  conveyance  of  said  twenty-three  acres  of 
land,  made  by  Wiley  Wood  and  others  for  whom  he  acted  in 
the  sale  to  defendant,  to  Garland  Wood,  or  Thomas  Wood, 
after  the  sale  and  conveyance  to  defendant,  and  while  he  was 
in  possession  of  said  twenty-three  acres,  claiming  under  the 
deed  to  him  from  Wiley  Wood  and  others,  was,  as  against 
said  defendant,  void,  and  could  not  be  made  the  foundation 
of  an  action  at  law  against  him,  for  the  recovery  of  said 
twenty-three  acres. 

"3.  The  defendant  could  not,  on  a  survey  made  by  the 
county  surveyor,  surrender  the  possession  of  said  twenty- 
three  acres  of  land,  and  claim  an  abatement  of  the  purchase- 
money,  or  make  any  defense  to  this  suit,  because  of  such 
surrender:  that  such  survey  is  not  evidence  against  the 
plaintiff  in  this  suit,  unless  she  or  her  assigns  (?)  had  notice 
of  the  time  when  it  would  be  made ;  nor  could  such  survey 
have  been  evidence  against  the  defendant,  if  he  did  not  have 
notice  of  the  time  when  it  would  be  made. 
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"4.  If  the  jury  find,  from  the  evidence,  that  Wiley  Wood 
and  others  sold  a  tract  of  land  to  defendant,  and  represented, 
as  a  part  of  it,  a  particular  tract  of  twenty-three  acres  which 
they  owned,  and  subsequently  made  him  a  deed,  which  he 
accepted,  under  the  belief  that  the  lands  described  in  it  in- 
cluded said  parcel  of  twenty-three  acres  ;  and  that  defendant 
went  into  possession  of  said  land,  including  said  twenty-three 
acres ;  and  further,  that  said  Wiley  Wood  and  others  subse- 
quently, while  defendant  was  in  possession  of  said  lands,  in- 
cluding said  twenty-three  acres,  sold  and  conveyed  to  Gar- 
land Wood,  or  to  Thomas  Wood,  lands  adjoining  those  sold 
to  defendant ;  and  further,  that  on  a  survey  made  by  the 
county  surveyor,  to  ascertain  the  government  lines,  it  was 
ascertained  that  said  twenty-three  acres  was  not  within  the 
eighty  acres  conveyed  to  defendant,  as  described  by  govern- 
ment survey :  yet  defendant  had  a  good  title  to  said  twenty- 
three  acres,  and  was  entitled  to  hold  it  against  Garland 
Wood  or  Thomas  Wood,  and  could  not  have  been  lawfully 
dispossessed  thereof  by  either  of  them ;  and  that  though 
Garland  Wood  may  have  entered  on,  and  taken  possession 
of  said  twenty-three  acres,  he  was  a  trespasser,  and  such  en- 
try and  possession  did  not  deprive  the  defendant  of  his 
right  to  said  land,  but  he  is  entitled  to  recover  the  same  of 
said  Garland  Wood,  and  cannot  defend  against  this  suit  be- 
cause of  such  entry  and  possession  ;  and  that  the  jury,  if  they 
find  the  facts  to  be  as  herein  stated,  then  must  find  for  the 
plaintiff. 

"5.  That  the  plaintiff  is  entitled  to  recover,  if  the  jury  be- 
lieve the  facts,  that  the  note  sued  on  was  given  for  a  tract 
of  land  sold  to  defendant  by  Wiley  Wood ;  and  that  defend- 
ant went  into  possession  of  the  land  sold ;  and  that  Wiley 
Wood  and  others,  for  whom  he  acted,  made  a  deed  convey- 
ing the  land  to  defendant ;  and  that  defendant  accepted  said 
deed,  believing  it  conveyed  the  lands  he  had  purchased ;  and 
that  when  the  lands  were  sold,  a  parcel  of  twenty-three  acres, 
lying  on  the  west  side  of  said  tract,  was  represented  by  said 
Wiley  Wood  as  included  in  the  tract  sold  to  defendant ;  and 
that  defendant,  when  he  accepted  said  deed,  believed  that 
said  twenty-three  acres  were  embraced  in  the  lands  described 
in  the  deed ;  and  the  facts  are  further,  that  while  defendant 
was  in  possession  of  the  land,  and  after  the  making  of  said 
deed  and  its  acceptance  by  defendant,  and  while  defendant 
was  claiming  the  same  under  his  said  purchase  and  deed, 
Garland  Wood  and  Thomas  Wood,  one  or  both,  purchased 
lands  from  Wiley  Wood  and  others,  and  caused  a  survey  to 
be  made,  and  then  claimed  said  twenty-three  acres,  and  en- 
tered on  it,  and  dispossessed  defendant  of  it, — then,  these 
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facts  do  not  constitute  a  defense  to  this  action,  and  they 
must  find  for  the  plaintiff. 

"6.  If  the  jury  find,  from  the  evidence,  that  the  land  in 
controversy  was  intended  to  be  embraced  in  the  deed  from 
Wiley  Wood  and  others  to  defendant,  and  the  parties  thought 
it  was  so  embraced,  and,  in  that  belief,  defendant  went  into 
possession  of  it  under  the  deed,  and  was  so  in  possession, 
claiming  it  under  said  deed,  wl\en  the  subsequent  deed  was 
made  to  Garland  Wood  and  others  ;  in  that  case,  the  deed  to 
Garland  Wood  was  void,  and  conveyed  no  title  as  against 
the  defendant,  and  the  defendant's  voluntary  surrender  of  the 
possession  to  Garland  Wood  does  not  entitle  him  to  resist  a 
recovery  on  this  note,  on  the  ground  of  failure  of  considera- 
tion. 

"7.  If  the  jury  find,  from  the  evidence,  that  the  land  in 
controversy  was  included  in  the  deed  to  defendant,  the  sub- 
sequent deed  for  the  same  land  to  Garland  Wood,  made 
while  defendant  was  in  possession  under  said  deed,  would 
not  divest  his  title,  and  the  title  is  still  in  him,  as  against 
Garland  Wood,  and  he  is  liable  on  the  note ;  and  further, 
that  he  could  now  recover  the  land  from  Garland  Wood. 

"8.  If  the  jury  believe  the  evidence,  the  plaintiff  is  entitled 
to  recover  the  amount  of  the  note,  with  interest." 

The  refusal  of  each  -of  these  charges  is  now  assigned  as 
error. 

J.  B.  Moore,  with  whom  was  L.  P.  Walker,  for  the  appel- 
lant.— The  facts  are  undisputed,  that  Wiley  Wood  intended 
to  sell,  and  McClendon  intended  to  buy,  the  twenty-three 
acres  in  controversy;  that  said  parcel  was,  by  the  survey 
made  by  the  parties  themselves,  included  in  the  tract  sold 
and  conveyed  to  McClendon ;  that  McClendon  was  put  in 
possession,  and  continued  in  peaceable  and  undisturbed  pos- 
session, until  he  was  dispossessed  by  Garland  Wood,  or  vol- 
untarily surrendered  the  possession  to  him.  The  land  had 
always  been  considered  and  treated  as  a  part  of  the  tract 
sold  and  conveyed  to  McClendon ;  and  there  is  no  evidence 
that  it  was  not  so  included,  except  the  ex-parte  survey  made 
by  the  county  surveyor,  at  the  instance  of  Garland  Wood, 
which  was  not  binding  on  the  defendant,  because  lie  had  no 
notice  of  it.  There  is  not  the  slightest  evidence  of  fraud  in 
the  transaction.  If  the  said  parcel  is  not  in  fact  included  in 
the  deed  to  the  defendant,  the  parties  acted  under  a  mutual 
mistake  as  to  that  fact,  and  supposed  that  it  was  ;  and  if  it 
is  not  so  included,  the  defendant  has  never  made  application 
to  have  his  deed  reformed,  so  as  to  correct  the  mistake.  The 
defendant  being  in  adverse  possession,  claiming  under  his 
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purchase,  the  subsequent  deed  to  Garland  Wood  was  void ; 
and  if  the  defendant  surrendered  the  possession  to  him,  he 
can  claim  no  advantage  from  that  act.  He  is  still  to  be  re- 
garded as  in  possession,  and  cannot  resist  the  payment  of  the 
note  for  the  purchase-money.  In  support  of  these  proposi- 
tions, the  following  authorities  are  relied  on  :  Abernathy  v. 
Boazman,  24  Ala.  189  ;  Williams  v.  Mitchell,  30  Ala.  299  ;  Black 
v.  Stone  &  Co.,  33  Ala.  327 ;  Beck  v.  Simmons,  7  Ala.  71 ;  Long 
v.  Brown,  4  Ala.  622. 

Watts  &  Sons,  contra. — Thee  vidence  fully  sustained  the 
facts  set  up  in  the  special  plea,  and  they  constituted  a  good 
defense  to  the  action.  There  was  a  misrepresentation  of  the 
boundary  line,  a  material  matter  in  the  contract ;  the  de- 
fendant relied  on  it,  and  was  induced  by  it  to  consummate 
the  contract ;  he  has  thereby  suffered  injury,  and  he  has  a 
right  to  set  off  or  recoup  his  damages.  It  was  not  necessary 
to  prove  fraud,  nor  was  it  necessary  that  the  defendant  should 
go  into  equity  for  relief. — Munroe  v.  Pritchett,  16  Ala.  785 ; 
S.  C,  22  Ala.  501;  Blackman  v.  Johnson,  35  Ala.  252;  At- 
ivooaV 's  Adm'r  v.  Wright,  29  Ala.  346 ;  Gibson  v.  Marquis,  29 
Ala.  668,  and  authorities  there  cited. 

STONE,  J. — The  testimony  tends  strongly  to  show,  that 
when  the  sale  and  conveyance  of  the  disputed  twenty-three 
acres  of  land  were  made  to  Garland  Wood,  or  to  him  and  his 
father,  McClendon,  the  appellee,  was  in  possession,  claiming 
said  land  under  his  prior  purchase.  This  constituted  an  ad- 
verse holding  by  him,  which  wOuld  render  the  conveyance  to 
Garland  Wood  inoperative  and  void,  as  against  him,  McClen- 
don ;  and  would  have  furnished  him  a  defense  to  an  action 
at  law  brought  by  Garland  Wood  for  the  recovery  of  said 
lands. — Hinton  v.  Nelms,  13  Ala.  223 ;  Abercrombie  v.  Baldwin, 
15  Ala.  371 ;  Carlos  v.  Ansley,  8  Ala.  902 ;  Doe,  ex  d,em  Far- 
mer v.  Eslava,  11  Ala.  1044;  3  Wash.  Real  Property,  292, 
et  seq.;  Abernathy  v.  Boazman,  24  Ala.  192  ;  Harvey  v.  Car- 
lisle, 23  Ala.  638.  It  is  thus  shown  that  McClendon  could 
have  successfully  defended  an  action  brought  by  Garland 
Wood  for  the  recovery  of  the  said  twenty-three  acres.  Was 
he  bound  to  make  the  defense '?  Would  such  defense,  if  suc- 
cessfully made,  have  secured  to  him  the  full  measure  of  his 
rights? 

It  is  settled  in  this  State,  that  if  a  vendor,  in  making  sale 
of  lands,  either  ignorantly,  or  by  design,  represent  that  the 
tract  he  is  selling  includes  other  more  valuable  lands,  out- 
side of  the  boundaries  of  the  tract  he  sells,  the  defendant 
may  have  an  abatement  of  the  purchase-money,  to  the  ex- 
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tent  he  is  injured  by  the  misrepresentation  ;  and  this  defense 
he  can  make  at  law. —  Gibson  v.  Marquis,  29  Ala.  668;  Mun- 
roe  v.  Pritchett,  16  Ala.  786 ;  Ahoood  v.  Wright,  29  Ala.  346 ; 
Blackmail  v.  Johnson,  35  Ala.  256 ;  Allen  v.  Kelly,  34  Ala.  669, 
and  authorities.  This  defense  McClendon  could  have  made, 
even  if  no  sale  of  the  north-west  quarter  had  been  made  to 
Garland  Wood,  unless  the  peculiar  facts  of  this  case  take  it 
without  the  operation  of  the  rule.  The  land  described  in  the 
conveyance  to  McClendon,  and  the  twenty-three  acres 
pointed  out  as  embraced  within  it,  were  alike  the  propertv  of 
Wiley  Wood,  Charles  F.  Wood,  and  Wm.  M.  Wood.  Wiley 
Wood  alone  designated  the  boundaries,  and  negotiated  the 
sale.  A  title  to  said  west  half  of  the  north-east  quarter  was 
conveyed  to  McClendon,  and  no  other  land  was  conveyed  to 
him.  An  action  at  law  could  have  been  successfully  prose- 
cuted by  the  three  Woods,  against  McClendon,  for  the  re- 
covery of  said  twenty-three  acres ;  and  to  such  suit,  their 
deed  made  to  Garland  Wood  would  have  opposed  no  bar. 
This  precise  question  was  so  ruled  in  Harvey  v.  Carlisle,  23 
Ala.  638.  It  results,  therefore,  that  McClendon,  by  his  pur- 
chase, acquired  no  title  to  the  twenty-three  acres. 

If  it  be  contended  that,  under  the  facts  of  this  case,  Mc- 
Clendon acquired  an  equity,  by  which  he  could  have  com- 
pelled a  reformation  of  his  deed,  so  as  to  make  it  embrace 
the  lands  pointed  out  by  Wiley  Wood,  the  answer  is,  first, 
that  it  is  not  shown  by  this  record  that  the  reformation 
would  have  been  made.  Chancery  reforms  contracts,  so  as 
to  make  them  speak  the  mutual  agreement  of  the  parties, 
when  the  writing,  by  mistake,  or  fraud,  fails  to  express  such 
mutual  agreement.  It  does  not  make  contracts.  When 
Wiley  Wood  was  negotiating  the  sale  to  McClendon,  he 
pointed  out  the  twenty-three  acres,  as  part  and  parcel  of  the 
west  half  of  the  north-east  quartar  of  the  section.  He  sold 
and  conveyed  only  the  west  half  of  the  north-east  quarter. 
His  mistake  lay  in  his  supposition,  that  the  tract  sold  and 
conveyed  embraced  the  twenty-three  acres.  To  give  to  Mc- 
Clendon the  eighty  acres  pointed  out  to  him,  it  will  be  neces-  ■ 
sary  to  so  shape  it  as  to  include  fifty-seven  acres  of  the  west 
half  of  the  north-east  quarter,  and  twenty-three  acres  of  the 
north-west  quarter.  This  will  leave  detached,  undisposed 
of,  and  the  property  of  the  Woods,  twenty-three  acres  on  the 
east  side  of  the  west  half  of  the  north-east  quarter.  The 
sale  actually  agreed  on,  and  consummated  by  writing,  was  by 
numbers.  Charles  and  William  Wood,  when  they  executed 
the  deed,  conveyed  a  specified  eighty-acre  tract— the  west 
half  of  the  north-east  quarter.  They  did  not  convey  the 
twenty- three  acres.     We  are  not  informed  by  the  record,  and 
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cannot  presume,  that  they  authorized  Wiley  "Wood  to  make 
the  misrepresentation  he  did  make.  Now,  while  such  mis- 
representation, made  by  an  agent  to  sell,  would  arm  a  pur- 
chaser with  the  right  to  set  off,  recoup,  and,  in  many  cases, 
with  the  right  to  rescind,  it  could  not  confer  a  right,  as 
against  Charles  and  William  Wood,  to  have  the  contract  so 
reformed  as  to  embrace  the  twenty-three  acres,  unless  they 
authorized  or  ratified  such  misrepresentation.  As  to  them, 
the  writing  is  the  contract ;  and  we  have  no  evidence  that 
the}7  had  any  intention,  other  than  that  shown  in  the 
writing. — Falls  V.  Gaither,  9  Porter,  602 ;  Sanford  v.  Hoiu- 
ard,  29  Ala.  684 ;  Baden  v.  Tucker,  38  Ala.  399. 

In  what  we  have  said,  we  must  not  be  understood  as  affirm- 
ing that  chancery  would  have  reformed  this  contract,  even  if 
Wiley  Wood  had  been  sole  vendor.  We  can  not  well  per- 
ceive how  a  chancellor,  from  the  evidence  in  this  record, 
could  infer  that  Wiley  Wood  intended  to  mutilate  the  tract 
of  land,  then  owned  by  him  and  others,  so  as  to  give  to  Mc- 
Clendon the  specific  land  pointed  out.  His  intention,  as  far 
as  we  can  gather  it,  was  to  sell  the  west  half  of  the  north- 
east quarter  of  the  section.  He  believed  it  embraced  the 
twenty-three  acres,  and  he  intended  to  sell  said  twenty-three 
acres  as  part  of  the  named  eighty.  We  have  nothing  from 
which  to  infer  that  he  intended  to  sell  and  convey  fifty-seven 
acres  of  one  eighty,  and  twenty-three  acres  of  an  adjoining 
tract ;  thus  cutting  the  remaining  tract  into  irregular  parcels, 
and  leaving  detached  and  undisposed  of  a  fragment  of  twenty- 
three  acres  on  the  east  side  thereof.—  See  Rumbly  v.  Stainton, 
24  Ala.  712 ;  Lockhart  v.  Cameron,  29  Ala.  355. 

In  1  Story's  Eq.  Jur.  §§  142-3,  it  is  said  :  "In  cases  of  mu- 
tual mistake,,  going  to  the  essence  of  the  contract,  it  is  by  no 
means  necessary  that  there  should  be  any  presumption  of 
fraud.  On  the  contrary,  equity  will  often  relieve,  however 
innocent  the  party  may  be.  *  *  *  So,  if  a  person  should 
execute  a  release  to  another  party,  upon  the  supposition, 
founded  in  a  mistake,  that  a  certain  debt  or  annuity  had  been 
discharged;  although  parties  were  innocent,  the  release 
would  be  set  aside,  on  the  ground  of  mistake.  *  *  The 
same  principle  will  apply  to  all  other  cases,  where  the  parties 
mutually  bargain  for  and  upon  the  supposition  of  an  existing 
right." 

The  testimony  in  this  record  tends  strongly  to  show  that 
the  parties,  when  they  contracted,  believed  the  lands  pointed 
out  constituted  the  west  half  of  the  north-east  quarter  of  the 
section.  That  such  was  their  belief  is  rendered  morally  cer- 
tain by  the  fact,  that  when  they  came  to  make  the  deed,  they 
so  described  it.     It  is  clear  that,  when  Wiley  Wood  pointed 
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out  the  east  (north-east?)  corner  of  the  land,  he  fell  into  an 
error.  That  was  not  the  north-east  corner.  The  true  corner, 
according  to  the  testimony  of  the  surveyor,  must  have  been 
about  one  hundred  and  twenty-seven  yards  east  of  that 
place.  This,  then,  under  the  most  favorable  view  which  can 
be  taken  of  the  testimony — and  we  think  it  the  true  one — 
presents  a  clear  case  of  mutual  mistake.  We  do  not  decide, 
however,  that  if  Wiley  Wood  alone  had  been  interested  in  the 
sale,  the  deed  would  not  have  been  reformed.  Such  decision 
is  not  necessary  in  this  case.  All  wre  decide  is,  that  from 
any  thing  shown  in  this  record,  the  deed  could  not  be  re- 
formed against  Charles  F.  and  William  M.  Wood. 

But,  even  supposing  that  McClendon  could  have  had  the 
deed  reformed,  so  as  to  secure  to  him  the  lands  pointed  out, 
it  is  by  no  meams  certain  that  he  was  required  to  incur  the 
heavy  expense  involved  in  a  chancery  suit,  to  secure  that 
which  he  had  bargained  for,  and  which  he  had  failed  to  ob- 
tain by  no  fault  of  his. — See  Walton  v.  Bonham,  24  Ala.  514. 

The  survey  of  the  land  in  controversy,  proven  by  the  sur- 
veyor, does  not  appear  to  have  been  made  according  to  sec- 
tion 953  of  the  Bevised  Code.  No  notice  seems  to  have  been 
given  to  McClendon,  the  "opposite  party,"  that  such  survey 
would  be  made.  Now,  while  the  witness  could  testify  of 
such  survey,  and,  based  thereon,  could  give  his  opinion  of  the 
boundaries ;  and  could  exhibit  to  the  jury  a  map  or  diagram, 
explanatory  of  the  testimony  given  by  him,  still  such  testi- 
mony does  not  rise  to  the  dignity  of  prima  facie  proof. — See 
Nolin  v.  Parmer,  21  Ala.  66;  Daily  v.  Fountain,  35  Ala.  26. 
We  can  not  say  this  testimony  was  conclusive,  or  that  there 
were  no  circumstances,  the  tendency  of  which  was  to  weaken 
this  evidence,  or  to  show  that  the  lines  were  correctly  shown. 
HoAvever  slight  the  testimony  may  have  been,  tending  to  show 
that  the  lines  bounding  the  land  were  truly  pointed  out,  we 
can  not  affirm  that  the  evidence  given  by  the  surveyor  was 
all  that  was  before  the  jury  bearing  on  that  question.  Slight 
though  the  testimony  may  have  been,  it  was  the  right  of  the 
plaintiff  to  have  it  passed  on  by  the  jury. — Jones  v.  Fort,  36 
Ala.  449;  Partridge  v.  Forsyth,  29  Ala.  200.  The  seventh 
charge  asked  should  have  been  given.  It  simply  referred  to  the 
jury  the  inquiry,  whether  the  land  pointed  out  was  embraced 
in  the  deed.  The  testimony  not  being  of  the  class  called 
conclusive,  the  plaintiff  had  the  right  to  have  it  weighed  by 
the  jury.  The  remaining  charges  asked  were  rightly  refused. 
For  the  single  error  pointed  out,  the  judgment  of  the 
Circuit  Court  is  reversed,  and  the  cause  remanded. 

Beickell,  C.  J.,  not  sitting. 
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Masterson  v.  Phinizy. 

Action  on  Attachment  Bond,  for  Damages. 

1.  Who  may  sue  on  penal  bond. — An  action  on  an  attachment  bond,  payable 
to  several  persons  jointly,  and  conditioned  for  the  payment  to  them  of  "all 
such  damages  as  they  may  sustain  from  the  wrongful  or  vexatious  suing  out  of 
the  attachment,"  can  only  be  maintained  by  all  the  obligees  jointly,  though 
the  alleged  damage  may  have  accrued  to  only  one  of  them. 

2.  Admissibility  of  declarations,  as  part  of  res  gestce. — When  an  attachment  is 
sued  out  against  a  tenant's  crop,  on  the  ground  that  he  is  about  removing  it 
without  paying  the  rent,  and  he  afterwards  sues  on  the  bond  for  damages,  it  is 
permissible  for  him  to  prove,  as  a  part  of  the  res  gestae,  that,  by  the  terms  of 
his  contemplated  sale,  the  purchaser  was  to  pay  the  rent  before  removing  the 
cotton. 

Appeal  from  the  Circuit  Court  of  Lawrence. 

Tried  before  the  Hon.  W.  B.  "Wood. 

This  action  was  brought  by  John  T.  Phinizy,  against  Thos. 
Masterson  and  J.  T.  Masterson ;  was  commenced  on  the 
13fch  July,  1874,  and  was  founded  on  an  attachment  bond, 
given  by  the  defendants,  which  was  in  the  following  words : 
"Know  all  men  by  these  presents,  that  we,  Thomas  Master- 
son   and ,   are  held  and  firmly  bound   unto   John  T. 

Phinizy,  Eliza  P.  Phinizy,  J.  W.  Falk,  and  Thomas  Lile,  in 
the  sum  of  four  thousand  dollars,  to  be  paid  to  the  said 
John  T.  Phinizy,  Eliza  P.  Phinizy,  J.  W.  Falk,  and  Thomas 
Lile,  their  heirs,  administrators,  and  assigns ;  for  the  pay- 
ment of  which,  well  and  truly  to  be  made,  we  bind  ourselves, 
and  each  of  us  our  and  each  of  our  heirs,  executors,  adminis- 
trators, and  assigns,  jointly  and  severally,  firmly  by  these 
presents.  Sealed  with  our  seals,  and  dated  this  2d  day  of 
February,  1872.  The  above  obligation  is  conditioned  as 
follows :  that  whereas  the  above-bound  Thomas  Masterson, 
as  the  administrator  de  bonis  non  of  the  estate  of  Paul  J.  Wat- 
kins,  deceased,  has,  on  the  day  of  the  date  hereof,  prayed  an 
attachment,  at  the  suit  of  himself  as  said  administrator,  for 
rent,  for  the  sum  of  two  thousand  dollars,  with  interest  from 
the  1st  day  of  January,  1872,  against  said  John  T.  Phinizy, 
Eliza  P.  Phinizy,  J.  W.  Falk,  and  Thomas  Lile,  and  has 
obtained  the  same  returnable  to  the  next  term  of  the  Circuit 
Court  of  said  county  of  Lawrence  :  now,  if  the  said  plaintiff 
shall  prosecute  his  attachment  to  effect,  and  pay  the  defend- 
ants all  such  damages  as  they  may  sustain  from  the  wrongful 
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or  vexatious  suing  out  of  such  attachment,  then  this  obliga- 
tion to  be  void,"  &c. 

The  complaint,  as  amended,  averred  that  said  attachment 
was  wrongfully  sued  out :  that  no  cause  existed  for  suing  out : 
that  he  (plaintiff)  was  not  about  to  remove  his  crop  from  the 
rented  lands  without  paying  the  rent,  and  had  not  removed 
any  part  of  it  without  the  consent  of  the  landlord ;  also,  that 
the  cotton  levied  on  under  the  attachment  belonged  to  him 
alone,  and  the  other  defendants  in  the  attachment  suit  had 
no  interest  in  it ;  and  that  he  was  the  only  person  injured  by 
the  suing  out  and  levy  of  the  attachment,  and  the  only  per- 
son interested  in  this  suit.  The  defendants  demurred  to  the 
complaint  as  amended,  on  the  ground  that  it  showed  no  right 
of  action  in  the  plaintiff  alone,  and  that  the  other  obligees 
in  the  bond  ought  to  have  been  joined  as  plaintiffs ;  but  the 
court  overruled  their  demurrer.  The  record  does  not  show 
what  pleas  were  filed,  but  the  cause  was  submitted  to  a  jury 
on  issue  joined. 

On  the  trial,  as  the  bill  of  exceptions  states,  the  plaintiff 
offered  in  evidence  the  deposition  of  J.  W.  P.  Kelly,  to  whom 
he  had  agreed  to  sell  his  cotton,  about  sixty  bales,  at  the 
time  when  the  attachment  was  sued  out ;  the  contemplated 
sale,  of  which  the  plaintiff  in  attachment  was  notified,  being 
the  cause  of  suing  out  the  attachment.  The  material  part 
of  said  deposition  is  contained  in  the  following  extract : 
"  The  best  of  my  recollection  is,  that  Mr.  Phinizy  told  me 
that  there  was  some  liens  on  the  cotton — laborers'  liens,  and 
rent  liens ;  and  he  wished  me  to  deposit  with  some  leading 
merchant  in  Hillsboro,  Messrs.  Gunn  &  Watts,  I  believe, 
about  two  thousand  dollars,  to  satisfy  all  the  claims  on  the 
cotton,  as  he  wished  to  do  what  was  right,  and  did  not  wish 
me  to  get  into  any  trouble  about  it.  He  said,  also,  he  wished 
me  to  go  out  to  the  gin  where  the  cotton  was,  and  to  take  an 
additional  sum  to  pay  off  the  hands  that  made  the  cotton. 
Every  thing  against  the  cotton,  and  all  the  liens  on  it,  were 
to  be  satisfied  in  full  before  I  paid  for  the  cotton  and  took 
possession  of  it.  He  told  nie  of  all  the  hens  on  the  cotton 
of  his  own  accord,  and  assured  me  I  should  have  no  trouble 
about  it.  I  went  down  to  Hillsboro  at  the  time  appointed, 
with  money  sufficient  to  pay  for  the  cotton ;  but  it  was  rain- 
ing very  hard  when  I  got  there,  and  I  did  not  do  any  thing 
but  set  another  day  to  go  back.  My  best  recollection  is, 
that  we  were  to  go  out  to  the  gin  that  day  to  see  the  cotton ; 
but  it  was  raining  so  hard  we  had  to  appoint  another  day. 
My  understanding  with  Mr.  Phinizy  teas,  that  Mr.  Masterson 
would  meet  us  that  day  at  Hillsboro,  to  receive  the  amount  due 
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for  rent,  but  lie  failed  to  come.  None  of  the  cotton  had  been 
moved  from  the  gin-house  at  that  time,  that  I  know  of ;  and 
my  recollection  is,  that  we  were  to  weigh  it  at  the  gin.  At 
the  time  I  purchased  the  cotton,  I  offered  to  pay  him,  as  an 
advance,  any  money  he  desired ;  but  he  refused  to  receive  a 
dollar  until  the  liens  were  satisfied."  The  defendant  moved 
the  court  to  exclude  from  the  jury  the  italicized  words  in  this 
extract,  and  reserved  an  exception  to  the  overruling  of  his 
motion. 

The  overruling  of  the  demurrer  to  the  complaint,  the 
refusal  to  suppress  the  specified  portion  of  Kelly's  deposi- 
tion, and  other  rulings  which  it  is  not  necessary  to  notice, 
are  now  assigned  as  error. 

Thos.  M.  Peteks,  with  W.  P.  Chitwood,  for  appellant. — 
1.  The  plaintiff  could  not  sue  alone  on  the  bond,  unless  the 
other  obligees  had  transferred  to  him  their  interest  in  it. — 
BedelVs  Admr  v.  Smith,  37  Ala.  619 ;  Dwyer  v.  Kennemore, 
31  Ala.  404;  Mason  v.  Hall,  30  Ala.  724;  Shotwell  v.  Gilkey, 
31  Ala.  724 ;  Eev.  Code,  §  2523. 

2.  The  statement  of  Kelly  which  was  objected  to  was  mere 
hearsay — a  detail  of  Phinizy's  declarations,  which  had  noth- 
ing to  do  with  the  issue. — 1  Greenl.  Ev.  §§  98,  99;  Scales  v. 
Desha,  16  Ala.  308 ;  2  Stew.  &  P.  28. 

J.  "Wheelee,.  and  John  Phelan,  contra. — 1.  The  suit 
was  properly  brought  in  the  name  of  John  T.  Phinizy  alone, 
as  he  alone  had  sustained  injury  by  the  suing  out  of  the 
attachment,  and  he  alone  was  interested  in  the  recovery. — 
Miller  v.  Garrett,  35  "Ala.  96 ;  Gayle  v.  Martin,  3  Ala.  593  ; 
Boyd  v.  Martin,  10  Ala.  700;  Elde  v.  Purdy,  6  Wendell,  629  ; 
Sims  v.  Harris,  8  B.  Monroe,  55  ;  Pearce  v.  Hitchcock,  2  Conn. 
23;  1  Parsons  on  Contracts,  ed.  1864,  pp.  13-14;  Cunning- 
ham v.  White,  45  How.  Pr.  (N.  Y.)  486.  Parties  can  not  join 
in  an  action,  where  there  is  no  community  of  interests. — Jones 
v.  Etheridge,  6  Porter,  208 ;  Parker  v.  Leak,  1  Stewart,  525 ; 
Riley  v.  Marshall,  5  Ala.  682 ;  Strickland  v.  Burns,  14  Ala. 
511. 

2.  The  testimony  of  Kelly  was  admissible  as  a  part  of  the 
res  gestce. —  Gandy  v.  Humphries,  35  Ala.  617;  Fail  dt  Miles  v. 
Mc Arthur,  31  Ala.  26. 

BRICKELL,  C.  J. — The  material  ground  of  demurrer  to 
the  complaint,  as  amended,  is,  that  the  suit  is  brought  by 
one  only,  of  the  four  obligees  of  the  bond  ;  and  it  is  insisted 
in  support  of  it,  that  an  action  for  a  breach  of  the  condition 
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of  the  bond,  though  it  is  averred  the  obligee  suing  alone  sus- 
tained damage,  is  not  maintainable  without  joining  as  plain- 
tiffs all  the  obligees.  . 

The  bond  is  payable  to  the  obligees  jointly,  and  its  condi- 
tion is  for  the  payment  to  them  of  "  all  such  damages  as  they 
may  sustain  from  the  wrongful  or  vexatious  suing  out  of  the 
attachment."  It  contains  no  covenant  to  or  with,  nor  any 
stipulation  in  favor  of  the  obligees  severally.  The  unquali- 
fied rule  of  the  common  law  is,  that  an  action  on  a  bond  or 
covenant  must  follow  the  nature  of  the  interest  disclosed  on 
its  face.  If  the  interest  so  disclosed  is  joint,  the  action  must 
be  in  the  name  of  all  the  living  obligees.  If  the  interest  is 
several,  the  action  must  be  several. — Add.  Con.  946 ;  2  Chit. 
Con.  1340.  In  Gayle  v.  Martin,  3  Ala.  593,  a  bond  was  exe- 
cuted for  the  replevy  of  a  steamboat,  payable  to  several  libel- 
ants, with  condition  to  pay  several  and  distinct  judgments 
in  favor  of  each ;  and  it  was  held,  that  the  legal  interest  was 
vested  in  all  the  obligees,  and  all  must  join  in  an  action  for 
its  breach.  The  precise  question  raised  by  this  demurrer 
was  presented  in  Boyd  v.  Martin,  10  Ala.  700,  in  an  action  on 
a  bond  given  to  obtain  the  issue  of  an  attachment,  which  was 
levied  on  the  property  of  one  only  of  the  several  defendants 
and  obligees.  An  action  for  a  breach  of  the  condition,  it  was 
held,  was  properly  brought  in  the  name  of  all  the  obligees. 

The  covenant  or  obligation  is  joint,  or  joint  and  several, 
or  several,  according  to  the  nature  of  the  interest  disclosed 
within  lis  four  corners.  The  action  must  follow  the  nature  of 
that  interest :  there  is  no  right  of  election  in  the  obligees,  to 
sue  upon  it  severally  or  jointly,  because  of  the  damages 
resulting  from  its  breach. — 2  Chit.  Con.  1351.  The  obliga- 
tion or  covenant  will  be  construed  joint  or  several,  according 
to  the  interest  of  the  parties,  as  that  appears  on  its  face,  if 
the  words  are  capable  of  that  construction.  To  authorize 
the  construction,  when  the  interest  is  prima  facie  joint,  that 
the  obligees  can  take  or  sue  severally,  it  must  be  manifest 
that  it  was  intended  a  separate  and  distinct  duty  should 
arise  to  each  of  them. — Add.  Con.  947. 

As  we  have  said,  the  bond  in  all  its  terms  is  joint,  not  sev- 
eral. There  is  no  ground  for  argument  from  these  terms,  or 
the  purposes  for  which  the  bond  is  required,  that  will  justify 
its  interpretation  as  operating  to  create  a  several  interest  in 
the  obligees.  The  indemnity  of  each  and  all  the  obligees, 
who  are  defendants  in  the  writ  of  attachment,  against  any 
and  all  damages  resulting  from  the  wrongful  or  vexatious  use 
of  the  process,  is  the  purpose  of  the  bond.  Each  one  and  all 
are  entitled  to  its  security.  If  one  could  sue,  and  recover 
the  damages  he  had  sustained,  the  penalty  of  the  bond  might 
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be  exhausted,  and  the  others  left  remediless.  The  obligors 
would  be  vexed  with  several  suits,  and  the  courts  left  in 
doubt  for  whom  judgment  should  be  given.  The  averment 
that  the  appellee  alone  has  sustained  damage,  can  not  change 
the  character  of  the  obligation,  or  the  nature  of  the  interest 
it  creates.  The  character  and  nature  arise  out  of  its  terms ; 
and  these  can^not  be  departed  from,  because  damages  result 
to  one  only  of  the  obligees,  or  result  to  the  obligees  in  differ- 
ent proportions.  The  demurrer  to  the  complaint  should 
have  been  sustained. 

2.  What  a  party  may  say  cotemporaneously  with  the  doing 
of  a  particular  act,  may,  in  general,  be  proved,  as  constitut- 
ing a  part  of  the  res  gestce.  if  it  is  explanatory  of,  or  tends  to 
characterize  the  act.  The  sale  by  the  appellee  to  Kelly  was 
the  res  gestae— it  was,  as  we  infer,  the  act  which  induced  the 
assertion  that  the  appellee  was  about  removing  the  crop 
without  paying  the  rent.  It  was  certainly  competent  for  the 
appellee  to  show  that  payment  of  the  rent,  before  removing 
the  cotton,  was  one  of  the  terms  of  sale. — Pitts  v.  Burroughs, 
6  Ala.  733. 

For  the  error  in  overruling  the  demurrer  to  the  complaint, 
the  judgment  must  be  reversed,  and  the  cause  remanded. 


Watts  v.  Burnett. 

Bill  in  Equity  by    Wife  to  enjoin  Sale  of   Homestead  under 
Mortgage  ;   Cross  Bill  for  Foreclosure  of  Mortgage. 

1.  Homestead  exemption  ;  governed  by  ivhat  law.  — The  right  to  a  homestead 
exemption,  as  against  a  mortgage  executed  by  husband  and  wife,  must  be 
determined  by  the  law  which  was  of  force  when  the  mortgage  was  given  ;  and 
the  mortgage  being  dated  Jauuary  21st,  1870,  the  question  must  be  governed 
by  the  constitution  of  1868. 

2.  Same;  where  homestead  exceeds  $2,000  in  value. — Under  the  constitution 
of  1868,  a  homestead  exemption  could  not  be  claimed  in  a  house  and  lot  in  a 
city,  which  exceeded  $2,000  in  value,  and  which  was  not  susceptible  of  division 
so  as  to  carve  out  a  homestead,  including  the  dwelling,  not  exceeding  that 
value . 

3.  Dismissal  of  bill  without  prejudice. — When  this  court,  reversing  the  decree 
of  the  chancellor,  dismisses  a  bill,  on  a  point  which  was  not  mooted  in  the 
court  below,  and  which  has  been  decided  by  this  court  since  the  chancellor's 
decree  was  rendered,  the  dismissal  will,  ordinariby,  be  without  prejudice. 

4.  When  mortgagee  is  bona  fide  purchaser  for  valuable  consideration. — When  a 
mortgage  is  given  to  secure  a  loan  contemporaneously  made,  or  made  on  the 
faith  of  an  agreement  and  promise  that  it  should  be  given,  the  mortgagee  is  a 
bona  fide  purchaser  for  valuable  consideration,   and  entitled  to  protection 
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against  latent  equities  of  which  be  had  no  notice  ;  and  a  release  by  him  of  a 
portion  of  the  mortgaged  property,  before  he  had  notice  of  a  latent  equity  on 
the  other  portion,  does  not  affect  his  right  to  protection  against  such  latent 
equity. 

5.  Equitable  relief  against  fraud. — Courts  of  equity  lend  a  reluctant  ear  to 
the  complaints  of  parties  who,  through  alleged  fraud  and  deceit,  have  been 
induced  to  execute  important  conveyances  m  ignorance  of  their  contents,  when 
they  made  no  inquiry,  and  sought'no  information  as  to  the  contents  of  such 
conveyances . 

Appeal  from  the  Chancery  Court  of  Butler. 

Heard  before  the  Hon.  H.  Austill. 

The  original  bill  in  this  cause  was  filed  on  the  21st  Octo- 
ber, 1875,  by  Mrs.  Anne  L.  Burnett,  the  wife  of  Thomas  J. 
Burnett,  who  sued  by  her  next  friend,  against  Mrs.  Mary  P. 
Watts  and  said  Thomas  J.  Burnett ;  and  sought  to  enjoin 
and  restrain  Mrs.  Watts  from  selling,  under  a  power  of  sale 
contained  in  a  mortgage  executed  to  her  by  said  Thomas  J. 
Burnett  and  his  wife,  a  certain  house  and  lot  in  Greenville, 
which  was  the  residence  of  said  mortgagors,  and  which  the 
complainant  claimed  as  a  homestead  under  the  constitution 
and  laws  of  Alabama.  The  mortgage  was  dated  the  21st  Jan- 
uary, 1870  ;  was  given  to  secure  the  payment  of  a  promissory 
note  for  $2,260  in  gold,  executed  by  said  Thomas  J.  Burnett 
for  money  borrowed  by  him  from  Mrs.  Watts ;  conveyed,  in 
addition  to  said  house  and  lot,  another  lot  in  Greenville  on 
which  a  store-house  was  erected,  and  a  tract  of  land  in  said 
county  containing  about  two  hundred  and  forty  acres,  and 
contained  a  power  of  sale  on  default  being  made  in  the  pay- 
ment of  the  secured  note.  The  bill  alleged,  and  the  answer 
admitted,  that  the  money  was  borrowed  and  the  note  exe- 
cuted on  said  21st  January,  1870,  the  date  of  the  mortgage  ; 
but  in  the  mortgage  itself,  as  copied  in  the  transcript,  being 
made  an  exhibit  to  the  bill,  the  note  is  described  as  dated 
the  21st  January,  1869,  and  payable  on  the  1st  January,  1870. 
The  bill  alleged,  as  grounds  of  relief  against  the  mortgage, 
that  the  complainant  signed  it  in  ignorance  of  the  fact  that 
it  conveyed  the  homestead,  and  therefore  never  voluntarily 
assented  to  it ;  that  she  had  always  declared  her  determina- 
tion not  to  sell  or  mortgage  the  homestead,  and  this  fact  was 
well  known  to  her  husband ;  that  he  had  never  before  de- 
ceived her,  and  she  had  implicit  confidence  in  him  ;  and  that 
he  practiced  a  fraud  on  her,  in  inducing  her  to  sign  the  mort- 
gage, without  informing  her  that  it  conveyed  the  homestead. 
It  alleged,  also,  that  the  other  property  conveyed  by  the 
mortgage  was  of  value  more  than  sufficient  to  discharge  the 
mortgage  debt,  and  had  been  released  from  the  mortgage  by 
Mrs.  Watts ;  and  that  "  the  cash  value  of  said  dwelling  house 
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and  lot  does  not  exceed  $2,000,  and  the  annual  rental  value 
is  $150." 

A  decree  pro  confesso  was  taken  against  Thomas  J.  Burnett. 
An  answer  was  filed  by  Mrs.  Watts,  denying  any  notice  on 
her  part  of  the  equity  asserted  by  the  bill,  asserting  the  valid- 
ity and  bona  fides  of  her  mortgage,  and  claiming  the  protec- 
tion accorded  in  equity  to  an  innocent  purchaser ;  and  she 
prayed  that  her  answer  might  be  taken  as  a  cross  bill,  and 
that  her  mortgage  might  be  foreclosed.  The  opinion  of  this 
court  renders  it  unnecessary  to  state  the  evidence,  or  the 
several  points  presented  by  the  pleadings  in  the  court  below. 
On  final  hearing,  on  pleadings  and  proof,  the  chancellor  held 
that  the  complainant  had  not  given  her  voluntary  assent  to 
the  mortgage,  so  far  as  the  homestead  was  concerned,  and 
that  the  mortgage  of  the  homestead  "  is  void  to  the  extent  of 
$2,000;"  and  he  therefore  referred  it  to  the  register  "to 
ascertain,  and  report  at  the  next  term,  the  value  of  the  home- 
stead described  in  the  pleadings."  The  chancellor's  decree 
is  now  assigned  as  error. 

Watts  &  Sons,  with  whom  were  Gamble  &  Bolltng,  for 
appellant. — The  decree  must  be  reversed,  under  the  late 
decisions  of  this  court  (Miller  v.  Marx,  and  Weber  v.  Short, 
at  the  present  term),  because  it  is  not  averred  or  proved  that, 
at  the  date  of  the  mortgage,  the  homestead  was  worth  not 
more  than  $2,000,  nor  that  it  was  susceptible  of  division. 
But  the  decree  is  erroneous,  also,  in  holding  that  the  com- 
plainant had  not  voluntarily  assented  to  it.  If  she  was  deceived, 
or  misled  by  the  confidence  she  reposed  in  her  husband,  she 
can  not  visit  the  consequences  on  an  innocent  mortgagee, 
who  lent  her  money  in  good  faith,  and  had  no  agency  in  the 
husband's  misconduct,  nor  any  notice  of  it.  A  person  can 
not  allege  fraud  in  the  execution  of  a  conveyance,  because  he 
was  ignorant  of  its  contents  when  he  signed  it,  unless  he 
used  all  proper  means  of  obtaining  information. — Michael  v. 
Michael,  4  Ired.  Eq.  349 ;  Douglas  v.  Matting,  29  Iowa,  498, 
and  note  to  case  in  4  Amer.  Rep.  240 ;  Chapman  v.  Hose, 
56  N.  Y.  137 ;  Nason  v.  Waring,  15  Beavan,  151 ;  Kerr  on 
Fraud  and  Mistake,  242.  ' 

2.  A  mortgagee  may  release  a  part  of  the  mortgaged  prop- 
erty, without  affecting  his  right  to  the  remainder,  except  as 
against  a  surety  on  the  debt,  or  a  bona  fide  purchaser  from 
the  mortgagor. — Acker  v.  Bender,  33  Ala.  230 ;  Holman's 
Heirs  v.  Bank  of  Norfolk,  12  Ala.  369  ;  8  Paige,  277  ;  1  Hil- 
liard  on  Mortgages,  367-69,  and  notes. 

Herbert  &  Buell,  contra. — 1.  As  to  the  execution  of  the 
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mortgage,  this  case  is  distinguished  from  those  cited  by 
appellant,  because  it  was  never  acknowledged  at  all.  There 
can  not  be  a  voluntary  assent  to  a  thing  of  which  one  is 
ignorant.  The  objection  as  to  the  value  of  the  homestead, 
here  urged,  was  not  raised  before  the  chancellor ;  and  if  the 
objection  is  sustained,  the  dismissal  should  be  without  pre- 
judice. 

2.  If  the  other  mortgaged  lands  had  not  been  released  by 
Mrs.  Watts,  the  complainant  could  certainly  have  compelled 
her  to  sell  them  in  exoneration  of  the  homestead.  Having 
ratified  the  release  made  by  her  agent,  post  litem  motam,  she 
can  not  claim  any  advantage  from  her  own  wrongful  act. 

STONE,  J. — The  homestead  claimed  in  the  present  case 
is  in  the  city  of  Greenville.  The  right  must  be  tested  as  of 
January  21st,  1870,  the  date  of  the  mortgage  against  which 
the  claim  is  set  up.  The  constitution  of  1868  controls  the 
question  of  the  validity  of  the  mortgage.  Under  that  consti- 
tution, the  residence  of  Mr.  and  Mrs.  Burnett,  being  in  a  city, 
is  not  exempt  as  a  homestead,  unless  it  was,  at  the  time  of 
the  mortgage,  of  value  not  exceeding  two  thousand  dollars, 
or  unless  it  was  susceptible  of  division,  so  as  to  carve  out  a 
homestead,  including  the  dwelling,  not  exceeding  two  thous- 
and dollars  in  value. — Miller  v.  Marx,  at  present  term. 

The  principle  stated  above  is  decisive  of  the  case  made  by 
the  present  bill ;  for  there  is  no  averment  as  to  the  value  of 
the  homestead  at  the  date  of  the  mortgage,  or  as  to  its  sus- 
ceptibility of  division.  The  proof  shows  that  it  was  worth 
more  than  two  thousand  dollars  at  the  time  the  mortgage 
bears  date.  The  bill,  then,  fails  to  make  a  case  for  equita- 
ble relief,  and  should  have  been  dismissed  on  that  ground. 

The  point  stated  above  was  not  mooted  in  the  court  below. 
That  principle  was  not  asserted  by  this  court,  until  after  the 
decree  in  the  present  cause  was  pronounced.  Hence,  if  we 
found  no  other  cause  for  which  to  reverse  the  decision  of  the 
chancellor,  we  would  feel  it  our  duty  to  dismiss  the  bill  with- 
out prejudice. 

The  loan  of  money  in  this  case  was  contemporaneous  with 
the  execution  of  the  mortgage,  or,  at  all  events,  the  loan  was 
made  on  the  agreement  that  the  mortgage  security  should  be 
executed,  and  the  mortgage  was  executed  pursuant  to  such 
agreement.  The  note  and  mortgage  bear  the  same  date. 
This  constituted  Mrs.  "Watts  a  bona  fide  purchaser. —  Wells  v. 
Morroio,  38  Ala.  129 ;  2  Lead.  Case's  in  Equity,  83  to  108. 
Conceding  to  Mrs.  Burnett  all  the  equity  and  rights  she 
claims,  hers  was  but  a  latent  equity,  which  must  yield  to  the 
paramount  rights  of  a  bona  fide  purchaser  without  notice. 
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Mrs.  Watts  testified,  that  she  had  no  notice  of  the  alleged 
deception  practiced  on  Mrs.  Burnett,  until  the  filing  of  the 
bill,  October  21st,  1875.  We  do  not  think  this  testimony  of 
hers  is  overturned. — See  authorities  supra  ;  also,  Baldwin  v. 
Snowden,  11  Ohio  St.  203 •;  Douglas  v.  Matting,  29  Iowa,  498; 
S.  C,  4  Amer.  Rep.  238,  and  note  ;  Chapman  v.  Rose,  56  N.  T. 
137.  If  the  fact  that  Mrs.  Watts  ratified  the  release  of  other 
property  from  the  mortgage  be  supposed  to  exert  any  influ- 
ence on  her  position  as  a  bona  fide  purchaser,  it  is  a  sufficient 
answer,  that  such  ratification  was  given  at  a  time  when  the 
proof  fails  to  show  she  had  notice  of  the  alleged  deceit  prac- 
ticed on  Mrs.  Burnett. 

Without  intending  to  decide  the  question  in  this  case,  we 
may  be  pardoned  for  adding,  that  courts  lend  a  reluctant  ear 
to  the  complaints  of  parties,  that  they  have,  by  deceit,  been 
induced  to  execute  important  conveyances,  which  they  did 
not  intend  to  execute,  when  the  averments  and  proof,  as  it  is 
conceded  in  this  case,  show  that  they  made  no  inquiry,  and 
sought  no  information  as  to  the  contents.  The  law  subserves 
the  vigilant,  not  the  blindly  confiding. — Michael  v.  Michael, 
4  Ired.  Eq.  349  ;  Hartley  v.  Frash,  6  Tex.  208 ;  Kerr  on  Fraud 
and  Mistake,  382-3 ;  Baldwin  v.  Snowden,  supra ;  Douglas  v. 
Matting,  supra 

The  cross  bill  is  fully  sustained  by  the  testimony,  and  the 
complainant  therein  is  entitled  to  the  relief  she  prays ;  and 
this  court,  proceeding  to  render  the  decree  which  the  Chan- 
cery Court  should  have  rendered,  doth  hereby  order  and  de- 
cree, that  the  complainant  in  the  original  bill  is  not  entitled 
to  relief,  and  her  next  friend  will  be  taxed  with  the  costs 
thereof  in  this  court,  and  in  the  court  below.  It  is  further 
ordered,  that  the  complainant  in  the  cross  bill  is  entitled  to 
the  relief  she  prays,  and  to  have  the  mortgaged  premises 
decreed  to  be  sold  in  payment  of  the  debt  secured  by  the 
mortgage.  It  is  referred  to  the  register  to  ascertain  and 
report  to  the  Chancery  Court  the  amount  due  complainant 
in  the  cross  bill,  with  interest  thereon,  the  same  being  a  gold 
debt;  and  he  is  authorized  to  re-examine  any  witnesses,  or 
take  further  testimony,  if  necessary.  All  other  questions 
are  reserved  for  decision  by  the  chancellor. 

Decree  of  the  Chancery  Court  reversed,  and  here  rendered, 
at  the  costs  of  appellee's  next  friend,  in  this  court  and  in  the 
court  below. 
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Tread  way's  Executor  v.  Smith. 

Action  for  Breach  of  Verbal  Contract. 

1.  statute  of  frauds ;  contract  not  to  be  performed  icithin  one  year. — A  contract, 
made  in  October,  for  the  cultivation  of  lauds  during  the  remainder  of  that  year 
and  the  whole  of  the  next,  is  within  the  statute  of  frauds  (Rev.  Code,  §  LSBki, 
cl.  1),  and  is  void  unless  reduced  to  writing,  though  partially  performed  dur- 
ing the  year  in  which  it  was  made. 

Appeal  from  the  Circuit  Court  of  Cleburne. 
Tried  before  the  Hon.  Wm.  L.  "Whitlock. 

Aiken  &  Burton,  tor  appellant. 

MANNING,  J. — Appellee,  Smith,  declared  on  a  contract, 
alleged  to  have  been  made  between  appellant's  testator, 
Thomas  Treadway,  and  himself,  in  October,  1873,  for  the  cul- 
tivation by  him,  Smith,  during  the  rest  of  the  year  1873,  and 
the  year  1874,  of  eighty  acres  of  land,  the  property  of  Tread- 
way,  in  wheat,  cotton,  oats,  and  corn ;  and  whereby  Tread- 
way  agreed  to  furnish  the  land,  beasts  of  the  plough,  their 
feed,  the  necessary  implements,  and  the  seeds  to  be  planted, 
and  Smith  agreed  to  furnish  the  labor  for  cultivating  the 
land,  and  to  make  and  gather  the  crops,  and  divide  them 
equally  with  Treadway.  The  complaint  avers  that  the  per- 
formance of  the  contract  was  begun,  yet  said  Treadway,  and 
his  executors  after  his  death,  would  not,  and  did  not,  perform 
their  duties  under  the  contract ;  and  he  sues  for  the  damage 
he  thereby  sustained.  Testator  died  in  December,  1873. 
Appellants,  among  other  things,  set  up  by  plea  the  statute 
to  prevent  frauds,  averring  that  the  contract  was  not,  nor 
was  any  memorandum  thereof,  in  writing,  while,  according 
to  the  terms  of  the  agreement,  it  was  not  to  be  performed 
within  one  year ;  and  also,  that  it  concerned  an  interest  in 
land,  was  not  a  lease  thereof  for  a  term  not  longer  than  a 
year,  and  was  not,  nor  was  any  memorandum  thereof,  in 
writing.  Demurrers  to  these  pleas  were  sustained,  and  the 
pleas  thus  held  to  be  no  answer  to  the  complaint ;  and  these 
rulings  of  the  court  are  now  assigned  as  error. 

Section  1862  of  the  Revised  Code  enacts,  that,  "In  the 
following  cases,  every  agreement  is  void,  unless  such  agree- 
ment, or  some  note  or  memorandum  thereof,  expressing  the 
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consideration,  is  in  writing,  and  subscribed  by  the  party  to 
be  charged  therewith,  or  some  other  person  by  him  lawfully 
authorized  in  writing :  1.  Every  agreement  which,  by  its 
terms,  is  not  to  be  performed  within  one  year,"  &c.  Several 
cases  have  come  up  for  consideration  under  this  statute.  In 
Scoggin  v.  Blackwell  (36  Ala.  351),  this  court  said :  "  The  con- 
tract in  the  present  case  was  oral ;  entered  into  in  the  month 
of  December,  1857 ;  by  which  the  plaintiff  bound  himself  to 
serve  the  defendant,  in  the  capacity  of  overseer,  for  and 
during  the  year  1858."  And  the  co%rt  held,  that  under  the 
statute,  though  there  had  been  a  partial  performance  by  the 
overseer,  and  he  was  then  discharged  without  cause,  he  could 
not  recover  wages  for  the  residue  of  the  year,  or  damages  for 
not  being  permitted  to  serve  the  year  out.  The  contract  was 
void.  See,  also,  Browne  on  Stat,  of  Frauds,  §  289;  Crom- 
melin  v.  Theiss,  31  Ala.  412. 

The  court  erred  in  sustaining  the  demurrer  of  plaintiff  to 
the  second  plea ;  and  the  judgment  must  be  reversed,  and 
the  cause  remanded. 


Goodlett  v.  Hansell. 

Statutory  Real  Action  in  Nature  of  Ejectment. 

1.  Alias  summons  ;  defects  in  original  not  available. — When  an  alias  fiummons 
is  issued  and  executed,  the  original  not  having  been  executed,  the  alias  is  the 
leading  process;  and  defects  in  the  original,  not  carried  into  the  alias — its  is- 
sue on  Sunday,  for  instance — can  not  be  pleaded  in  abatement,  nor  otherwise 
be  taken  advantage  of  to  defeat  it. 

2.  Requisites  of  conveyance. — Under  the  provisions  of  the  Revised  Code 
(§§  1535-6),  a  conveyance  is  not  effectual  to  pass  real  estate,  unless  it  is  either 
acknowledged  before  a  proper  officer,  or  is  attested  as  the  statute  prescribes — 
that  is,  by  one  witness  where  the  grantor  writes  his  own  name,  and  by  two 
witness-  s  where  he  cannot  write  :  the  subsequent  section  (2599),  dispensing 
with  a  seal,  and  declaring  that  "any  instrument  in  writing  signed  by  the 
grantor,"  &c,  "is  effectual  to  transfer  the  legal  title  to  the  grantee,  if  such  was 
the  intention  of  the  grantor,  to  be  collected  from  the  entire  instrument,"  does 
not  affect  these  provisions. 

Appeal  from  the  Circuit  Court  of  Lawrence. 

Tried  before  the  Hon.  W.  B.  Wood. 

This  action  was  brought  by  John  H.  Hansell  and  others, 
children  and  heirs  at  law  of  John  H.  Hansell,  deceased, 
against  David  C.  Goodlett,  to  recover  a  tract  of  land  con- 
taining about  eighteen  acres,  situated  near  the  town  of  Moul- 
ton  in  said  county,  together  with  damages  for  its  detention. 
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The  original  summons  was  issued  on  the  12th  day  of  March, 
1876,  and  was  returned  by  the  sheriff  "Executed  by  leaving 
a  copy,  this  14th  March,  1876,  at  the  residence  of  the  de- 
fendant." This  return  having  been  set  aside  by  the  court, 
an  alias  was  ordered,  which  was  issued,  and  regularly  served 
on  the  defendant.  At  the  return  term  of  the  alias,  the  de- 
fendant pleaded  in  abatement,  that  the  original  summons  was 
issued  on  Sunday,  and  also  moved  to  dismiss  the  suit  on 
that  ground ;  but  the  court  overruled  the  demurrer  and  mo- 
tion, and  the  defendant  excepted. 

"It  was  admitted  on  the  trial,"  as  the  bill  of  exceptions 
states,  "that  both  parties  claimed  title  to  the  lands  in  con- 
troversy through  John  H.  Hansell,  deceased,  who  had  a  good 
title  to  said  lands ;  the  plaintiffs  claiming  by  descent  as  his 
heirs,  and  the  defendant  claiming  that  said  decedent  had 
conveyed  said  lands  to  his  wife,  from  whom  defendant  pur- 
chased them,  and  held  under  her  ;  and  he  offered  in  evidence 
a  deed  from  said  Hansell  to  his  wife,  in  words  and  figures  as 
follows."  (This  deed  was  dated  the  3d  January,  1867  ;  con- 
veyed the  lands  to  Mrs.  Hansell,  in  consideration  of  an 
acknowledged  indebtedness  to  her ;  and  purported  to  be 
signed  and  sealed  by  said  Hansell,  and  to  be  attested  by  J. 
S.  Clark.)  "It  was  admitted,  that  said  deed  was  written  and 
signed  by  said  Hansell  in  his  life-time,  and  conveyed  the 
lands  in  controversy ;  but  evidence  was  offered  which  tended 
to  show  that  said  J.  S.  Clark,  though  he  was  present  when 
said  Hansell  wrote  and  signed  said  deed,  never  subscribed 
his  name  as  a  witness  until  after  the  death  of  said  Hansell ; 
and  there  was  evidence,  also,  tending  to  show  that  said  Han- 
sell never  delivered  said  deed  to  his  wife.  The  court  there- 
upon charged  the  jury,  that  no  conveyance  for  the  alienation 
of  land  was  valid,  under  section  1535  of  the  Revised  Code, 
unless  attested  by  at  least  one  witness  at  the  time  of  its  ex- 
ecution (to  which  the  defendant  duly  excepted),  or  acknowl- 
edged by  some  officer  authorized  by  law  to  take  acknowledg- 
ments of  deeds,  and  delivered  to  the  vendee,  and  that  until 
the  vendor  delivered  the  deed  to  the  vendee,  or  to  some  other 
person  for  her,  the  conveyance  was  not  complete,  and  did  not 
pass  the  title  to  the  land." 

The  sustaining  of  the  demurrer  to  the  plea  in  abatement, 
the  overruling  of  the  motion  to  dismiss  the  suit,  and  the 
charge  of  the  court,  are  now  assigned  as  error. 

W.  P.  Chitwood,  for  appellant. — 1.  The  summons,  which 
was  the  commencement  of  the  suit,  was  issued  on  the  12th 
day  of  March,fl876,  which,  as  this  court  must  judicially  know, 
was  Sunday.     The  clerk  had  no  authority  to  issue  it  on  that 
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day,  and  the  summons  is  void.  This  was  the  rule  of  the  com- 
mon law,  and  it  has  not  been  changed  by  statute,  except  in 
a  few  specified  cases,  which  only  shows  that  the  general  rule 
is  recognized. — Broom's  Legal  Maxims,  60  ;  Van  Vetchen  v. 
Paddock,  12  John.  178;  Haynes  v.  Sledge  &  Maxy,  2  Por- 
ter, 530. 

2.  By  the  common  law,  attesting  witnesses  were  not 
necessary  to  give  validity  to  a  deed. — Robertson  v.  Kennedy, 
1  Stew.  245.  Has  this  rule  been  changed  by  statute?  Sec- 
tion 1535,  standing  alone,  requires  attesting  witnesses,  unless 
the  deed  is  acknowledged ;  but  section  2599,  while  dispensing 
with  a  seal,  further  declares,  "Any  instrument  in  writing, 
signed  by  the  grantor,  or  his  agent  having  a  written  author- 
ity, is  effectual  to  transfer  the  legal  title  to  the  trustee,  if 
such  was  the  intention  of  the  grantor,  to  be  collected  from 
the  entire  instrument."  The  two  sections  must  be  construed 
together,  and  effect  be  given  to  each,  if  possible ;  and  this 
can  only  be  done  by  construing  the  former  section  as  di- 
rectory merely.  The  intention  of  the  grantor,  then,  is  the 
principal  inquiry  ;  and  that  appearing  on  the  face  of  the  in- 
strument, effect  must  be  given  it  accordingly. —  Thompson  v. 
Marshall,  36  Ala.  511 ;  Saunders  v.  Saunders,  20  Ala.  710 ; 
Hamner  v.  Smith,  22  Ala.  433. 

Taos.  M.  Peters,  with  Bather  &  Sharpe,  contra. — 1.  '  If 
the  original  summons  should  be  held  void,  because  issued  on 
Sunday,  the  defect  would  not  affect  the  alias,  under  which  the 
defendant  was  brought  into  court,  and  which  was  unob- 
jectionable.—Bev.  Code,  §§  2559-60;  45  Ala.  286;  50  Ala. 
100;  38  Ala.  514;  39  Ala.  183;  25  Ala.  534;  21  Ala.  258;  18 
Ala.  619;  8  Porter,  467  ;  6  Porter,  352 ;  2  Stew.  480. 

2.  As  to  the  requisites  of  a  conveyance  of  land,  the  words 
of  the  statute  are  imperative  :  there  must  be  either  attesting 
witnesses,  or  an  acknowledgment  by  the  grantor. — Bev.  Code, 
§§  1535-6;  Hendon  v.  White,  52  Ala.  599,  and  at  this  term;  O'Neal 
v.  Robinson,  45  Ala.  526 ;  Thompson  v.  Marshall,  36  Ala.  514. 
Section  2599  (Bev.  Code)  was  only  intended  to  dispense  with 
the  necessity  for  a  seal. 

BBICKELL,  C.  J. — It  may  be  admitted,  that  the  original 
summons,  if  issued  on  the  Sabbath,  would  have  been  abated 
on  plea.  It  was  not  executed  on  the  defendant  personally, 
as  was  shown  by  the  return  of  the  sheriff,  and  the  issue  of 
an  alias  was  ordered  by  the  court.  The  alias,  when  issued, 
became  the  leading  process,  compelling  the  appearance  of 
the  defendant  when  executed.     Defects  in  the  original,  not 
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entering  into  it,  are  not  the  subject  of  a  plea  in  abatement 
to  it,  and  are  not  available  in  any  mode  to  defeat  it. 

2.     Under  the  provisions  of  our  statutes,  no  conveyance  is 
effectual  to  pass  real  estate,  unless  it  is  attested  by  one,  and, 
where   the  grantor   cannot  write,  by   two  witnesses,   or   is 
acknowledged  before  a  proper  officer. — Hendon  v.  White,  52 
Ala.  599;  O'Neal  v.  Robinson,  45  Ala.  526.   Prior  to  the  Code, 
a  conveyance  was  ineffectual  to  pass  the  legal  estate,  unless 
it  was  under  seal.     A  conveyance  not  under  seal,  though  it 
created  a  perfect  equity,  and  though  a  court  of  equity  would 
compel  its   specific  performance,   would  not   authorize  the 
grantee  to  maintain  ejectment  for  the  recovery  of  possession. 
It  was  not  even  an  instrument  of  evidence  in  a  court  of  law. — 
Ansley  v.  Nolan,  6  Porter,  379 ;  Thrash  v.  Johnson,  6  Porter, 
458.     The  purpose  of   the  statute  (B  C.  §  2599)  is  to  dis- 
pense with  a  seal,  as  a  constituent  of  a  valid  conveyance  of 
the  legal  estate  in  lands,  and  to  convert  any  writing  having 
the  necessary  constituents  of  a  conveyance,  intended  as  a 
transfer  of  the  legal  title,  into  a  legal  conveyance.     There  is 
no  conflict  between  its  provisions,  and  the  provisions  of  the 
former  sections,  1535-6.     The  conveyance,  whether  sealed  or 
unsealed,  must  be  written  or  printed,  on  parchment  or  paper, 
signed  at  the  foot  by  the  grantor,  attested  by  at  least  one 
witness,  if  he  writes  his  name,  or,  if  he  does  not,  by  two  wit- 
nesses, who  are  able  to  write ;  or  acknowledged  before  an 
officer  having  authority  to  take  and  certify  the  acknowledg- 
ment of  deeds.     If  there  had  been  no  further  definition  by 
the  statutes,  of  the  constituents  of  a  legal  conveyance   of 
lands,   than  is  found  in  sections  1535-6,   the   common  law 
would  have  remained  of  force,  and  a  seal  would  have  been 
essential,  though  from  the  instrument  the  intention  of  the 
grantor  to  pass  the  entire  legal  estate  could  be  clearly  col- 
lected.    The  further  provision  in  section  2599  accomplished 
its  entire  purpose,  when  it  is  construed,  as  its  heading  im- 
ports, only  as  dispensing  with  a  seal,  as  necessary  to  pass 
the  legal  estate. 

The  rulings  of  the  Circuit  Court  conformed  to  these  views, 
and  its  judgment  is  affirmed. 
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Alf Orel's  Adm'r  v.  Alford's  Adm'r. 

Bill  in  Equity  by  Administrator,  for  Construction  of  Will,  &c. 

1 .  Devise  and  bequest  of  estate  for  life,  icith  unlimited  poioer  of  disposition,  and 
remainder  over. — A  devise  of  uu  express  estate  for  life,  with  general  power  of 
disposition — "without  restriction,  and  without  being  accountable  for  the 
same" — whatever  might  be  its  construction  if  uncontrolled  by  statutory  pro- 
visions, is,  by  the  express  words  of  the  statute  (Rev.  Code,  §  1595),  enlarged 
into  an  absolute  estate  in  fee,  only  in  favor  of  creditors  and  purchasers,  and 
future  interests  limited  thereon  are  preserved;  and  although  the  statute  speaks 
only  of  lauds,  the  same  rule  of  construction  must  be  applied  to  both  real  and 
personal  property,  when  given  by  the  same  words,  and  in  the  same  clause  of 
the  will, 

Appeal  from  the  Chancery  Court  of  Montgomery. 

Heard  before  the  Hon.  H.  Atjstill. 

The  bill  in  this  case  was  hied  on  the  9th  August,  1873, 
by  W.  T.  Hatchett,  as  the  administrator  de  bonis  non,  with 
the  will  annexed,  of  Hamlin  C.  Alford,  deceased,  against 
James  W.  T.  Pool,  as  the  administrator  of  the  estate  of  Mrs. 
Frances  E.  Alford,  deceased,  who  was  the  widow  of  said 
Hamlin  C.  Alford,  deceased;  and  sought  a  judicial  con- 
struction of  said  Hamlin  C.  Alford's  will,  which  was  admit- 
ted to  probate  in  said  county  of  Montgomery,  where  he  re- 
sided at  the  time  of  Lis  death,  on  the  30th  August,  1871. 
His  estate  consisted  of  lands,  money,  and  other  personal 
property,  all  of  which  went  into  the  possession  of  his  widow, 
who  was  also  executrix,  under  the  provisions  of  his  will.  At 
her  death,  in  May,  1873,  she  also  left'  a  considerable  estate, 
consisting  of  lands,  money,  and  a  certificate  of  deposit  for 
$5,600  with  the  banking-house  of  Josiah  Morris  <fe  Co.  This 
money  was  claimed  by  her  administrator,  who  had  posses- 
sion of  the  certificate,  and  it  was  also  claimed  by  the  com- 
plainant, as  the  administrator  of  her  husband's  estate  ;  and 
the  bankers  refusing  to  pay  the  money  to  either  of  them, 
until  his  legal  right  to  it  was  judicially  determined,  the  bill 
in  this  case  was  filed  to  settle  their  respective  rights.  The 
provisions  in  the  will  of  Hamlin  C.  Alford,  under  which  the 
controversy  arises,  are  copied  in  the  opinion  of  the  court. 
The  chancellor  held,  on  pleadings  and  proof,  that  Mrs.  Al- 
ford took  an  absolute  estate  in  all  the  property  under  her 
husband's  will,  and  that  her  administrator  was  entitled  to 
the  fund  in  controversy.  The  complainant  appeals  from  this 
decree,  and  here  assigns  it  as  error. 
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Sayre  &  Graves,  with  whom  were  D.  S.  Troy,  and  Geo. 
F.  Moore,  for  appellant. — The  case  falls  withiii  the  express 
words  of  the  statute  (Kev.  Code,  §  1325),  which  changes  the 
rule  established  by  the  former  decisions  of  this  court,  cited 
for  appellee.  The  cases  of  Demon  v.  Mitchell  (26  Ala.  360), 
and  Weathers  v.  Patterson,  (30  Ala.  404),  are  strong  authori- 
ties in  favor  of  the  construction  for  which  the  appellant  con- 
tends.—See,  also,  Smith  v.  Bell,  6  Peters,  68;  37  111.  430;  47 
Ind.  423;  12  Mo.  3;  23  Geo.  515 ;  Brant  v.  Virginia  Coal  and 
Iron  Co.,  3  Otto,  326. 

Elmore  &  Gunter,  contra. — A  bequest  or  devise  of  an  ex- 
press estate  for  life,  with  an  absolute,  unqualified  power  of 
disposition,  gives  the  first  taker  an  estate  in  fee,  or  an  abso- 
lute estate,  and  a  remainder  over  is  void  for  repugnancy. — 
Allen  v.  White,  16  Ala.  181 ;  Flinn  v.  Davis,  18  Ala.  132 ; 
Randall  v  Shrader,  20  Ala.  338;  Weathers  v.  Patterson,  30 
Ala.  304 ;  Jackson  v.  Bobbins,  16  John.  516 ;  Barforcl  v.  Street, 
16  Vesey,  135;  Irivin  v.  Farrer,  19  Yesey,  86;  Helmet  v. 
Shoemaker,  22  Wendell,  137;  16  N.  Y.  93;  Perry  v.  Merritt, 
18  Eng.  Law  Kep.  152 ;  13  Yesey,  444 ;  2  Yesey,  592 ;  10 
Yesey,  370. 

STONE,  J.— The  will  of  H.  C.  Alford  gives  to  his  wife, 
Frances  E.  Alford,  for  life,  his  entire  property  and  estate, 
consisting  of  real  and  personal  property,  "to  be  used  by  her 
in  such  manner  as  she  may  choose,",  and  "authorizes  her  to 
sell  and  dispose  of  all  the  property,  and  to  invest  the  pro- 
ceeds according  to  her  own  judgment,  and  to  use  and  enjoy 
the  said  property,  or  the  proceeds  thereof,  during  her  life, 
without  restriction,  and  without  being  accountable  for  the 
same."  The  testator  then  proceeded  to  declare  as  follows : 
"I  give  and  bequeath  one  half  of  the  property,  or  the  pro- 
ceeds thereof,  which  my  wife  may  hold  at  the  time  of  her 
death,  and  which  she  obtains  under  the  provisions  of  this 
will,  to  my  next  of  kin,  and  the  other  half  in  such  manner 
as  she  may  direct  by  will ;  and  in  case  of  no  such  will,  to  her 
next  of  kin."  Mrs.  Alford  died  intestate,  leaving  real  and 
personal  property,  which  had  come  to  her  under  the  will  of 
her  husband ;  and  the  question  arises,  to  whom  does  such 
property  belong  ? 

The  will,  in  the  present  case,  gives  an  express  life-estate  to 
Mrs.  Alford,  with  an  express  general  power  of  disposition, 
"without  restriction,  and  without  being  accountable  for  the 
same ;"  and  this  presents  the  question  which,  in  Weathers  v. 
Patterson,  30  Ala.  304-307,  we  said,  had  not  been  decided. 
We  said  further,  that  the  question  did  not  arise  in  that  case, 
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and  that  it  was  not  necessary  then  to  decide  it.  The  ques- 
tion, however,  is  directly  presented  by  this  record. 

If  the  rule  be  not  changed  by  the  statute  hereafter  re- 
ferred to,  and  if  we  follow  our  early  decisions  made  on  this 
question,  we  should  probably  feel  bound  to  hold,  that  Mr. 
Alford,  in  his  attempt  to  make  a  devise  and  bequest  over  of 
what  his  wife  might  hold  at  the  time  of  her  death,  obtained 
by  her  under  the  provisions  of  his  will,  attempted  to  confer 
rights  incompatible  with  the  unlimited  power  of  use,  enjoy- 
ment, and  disposition,  therein  previously  conferred  on  his 
wife.  The  older  authorities,  so  holding,  are  almost  uniform ; 
and  the  doctrine  has,  in  effect,  received  strong  and  repeated 
indorsement  in  this  court. — Allen  v.  White,  16  Ala.  181,  186 ; 
Flinn  v.  Davis,  18  Ala.  132  ;  Randall  v.  Shracler,  20  Ala.  338  ; 
Weathers  v.  Patterson,  30  Ala.  304;  Barf  or  d  v.  Street,  16 
Vesey,  135 ;  Irwin  v.  Farrer,  19  Vesey,  86  ;  Page  v.  Soper, 
21  Eng.  Law  &  Eq.  499 ;  Perry  v.  Merrill,  18  Eng.  Cas.  (Law 
Eep.)  152  ;  Melson  v.  Cooper,  4  Leigh,  408;  Jackson  v.  Bull,  10 
Johns.  19 ;  Jackson  v.  Livingston,  16  Johns.  537 ;  Morris  v. 
Phaler,  1  Watts,  389  ;  King  v.  King,  12  Ohio,  390.  The  case 
of  Denson  v.  Mitchell,  26  Ala.  360,  is  somewhat  variant  from 
the  principles  above  stated,  but  has  never  been  proclaimed 
or  treated  as  overturning  Allen  v.  White,  Flinn  v.  Davis,  or 
Randall  v.  Shrader. — See  Weathers  v.  Patterson,  supra. 

The  first  three  of  the  above  cases  from  this  court  were  de- 
cided before  the  Code  of  1852  went  into  operation.  In  that 
Code  was  embraced  the  following  section,  numbered  1825 — 
Rev.  Code,  1595  :  "When  an  absolute  power  of  disposition, 
not  accompanied  by  any  trust,  is  given  to  the  owner  of  a  par- 
ticular estate  for  life  or  years,  such  estate  is  changed  into  a 
fee  absolute,  as  to  the  rights  of  creditors  and  purchasers,  but 
subject  to  any  future  estate  limited  thereon,  in  case  the 
power  is  not  executed,  or  the  lands  sold  for  the  satisfaction 
of  debts,  during  the  continuance  of   such  particular  estate." 

Whatever  doubts  may  have  been  entertained  of  the  correct 
rulings  of  this  court,  heretofore  made,  on  the  question  we  are 
considering,  those  doubts  are  resolved  by  the  statute  copied 
above,  so  far  as  that  statute  extends.  Where  a  life-estate  is 
created,  and  an  absolute  power  of  disposition  conferred  on 
the  life-tenant,  this  enlarges  the  life-estate  into  a  fee  ;  not 
absolutely,  but  in  favor,  and  only  in  favor,  of  the  creditors 
of,  and  purchasers  from  the  life-tenant.  But,  while  the  estate 
is  thus  enlarged  in  favor  of  creditors  and  purchasers,  the 
same  statute  declares,  that,  in  case  the  power  is  not  executed, 
nor  the  lands  sold  for  the  satisfaction  of  debts,  during  the 
continuance  of  the  particular  estate,  the  property  remains 
subject  to  any  future  estate  limited  thereon.     In  this  case, 
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it  is  not  contended  that  the  power  was  executed,  or  the 
property  sold.  We  think  the  statute  quoted  was,  in  part, 
intended  to  confirm  our  decisions,  so  far  as  they  affect  cred- 
itors and  purchasers ;  and  also  to  protect  the  estates  of  those 
in  remainder,  in  cases  where  there  had  been  no  sale,  or  other 
execution  of  the  power.  Thus  construed,  the  statute  meets 
our  hearty  approbation ;  for  it  can  not  be  controverted,  that 
.the  principle  on  which  our  former  decisions  have  been  made 
to  rest,  has  never  given  satisfaction.  The  public  mind,  pro- 
fessional as  well  as  non-professional,  has  all  the  while  felt 
that  the  wish  and  will  of  testators  have  been  thereby  de- 
feated, rather  than  carried  out.  This  section  of  the  Revised 
Code  was  adopted  from  the  Revised  Statutes  of  New  York ; 
and  Chancellor  Kent  has  put  the  same  construction  on  it, 
which  we  have  given  above. — 4  Kent's  Com.,  marg.  p.  320. 

But  section  1595  of  the  Revised  Code  provides  for  real 
estate,  and  makes  no  provision  for  personalty.  In  this 
case,  there  is  both  realty  and  personalty.  Shall  we  declare 
one  rule  for  the  realty,  and  another  for  the  personalty  ?  In 
the  will  of  Mr.  Alford,  all  the  property  of  the  testator  is  dis- 
posed of  in  one  clause — real  and  personal,  moneys,  choses  in 
action,  and  rights  of  action.  He  makes  no  discrimination  in 
the  use  or  enjoyment,  either  by  the  devise  of  the  particular 
estate,  or  by  those  who  are  to  take  in  remainder.  Evidently, 
he  intended  that  each  species  of  property  should  take  the 
same  direction.  We  have,  then,  the  case  of  a  will,  which,  by 
one  and  the  same  clause,  disposes  of  both  real  and  personal 
property,  in  language,  which,  if  we  follow  former  decisions, 
apparently  requires  one  construction  as  to  the  realty,  and 
another  as  to  the  personalty ;  language  which,  if  thus  con- 
strued, and  if  only  realty  was  concerned,  would  send  the 
property  in  one  direction,  while,  if  only  personalty  was  con- 
cerned, the  property  would  go  into  other  hands.  Can  we 
place  such  variant,  double  construction  on  one  and  the  same 
clause  of  the  testament  ? 

The  great,  cardinal  rule — the  rule  of  rules — for  the  con- 
struction of  wills,  is  to  ascertain  the  intention  of  the  testa- 
tor, and  to  give  it  effect,  if  it  can  be  done  without  violating 
any  rule  of  law. — 2  Redf.  on  Wills,  333 ;  Thrasher  v.  Ingram, 
32  Ala.  645,  660,  and  authorities  cited.  It  is  manifest  that 
Mr.  Alford  could  not  have  intended  to  give  to  his  wife  an 
absolute,  indefeasible  title  to  the  personalty,  and  only  a 
life- estate  in  the  realty.  Conferring  the  right  to  each  in  and 
by  one  and  the  same  clause,  he  intended  her  interest  in  each 
should  be  the  same.  If,  then,  we  construe  this  language  as 
giving  her  an  absolute  right  to  the  one,  and  only  a  life-estate 
in  the  other,  we  fail  to  carry  out  his  evident  intention.     We 
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will  be  guilty  of  making  a  will  for  him,  rather  than  constru- 
ing the  one  made  by  him.  In  carrying  his  intention  into 
effect,  we  must  so  construe  his  will,  as  to  give  to  Mrs.  Alford 
the  same  interest  in  both  the  real  and  personal  property ;  no 
greater  in  the  one  than  in  the  other. 

A  question,  very  like  the  one  we  are  discussing,  has  fre- 
quently arisen  in  England,  under  wills  which  blended  real 
and  personal  property  in  the  same  bequest,  with  contingent 
limitations  over  to  heirs.  It  is  known  that,  according  to  the 
laws  of  that  country,  real  and  personal  property  descend  by 
very  different  rules.  It  is  said,  "there  seems  an  inconsis- 
tency in  giving  the  word  'heir,'  or  'heirs,'  a  different  import 
with  reference  to  different  subject-matters  contained  in  the 
same  general  disposition." — 2  Eedf.  "Wills,  386.  In  the 
great  case  of  Be  Beauvoir  v.  De  Beauvoir,  15  Sim.  163 — 8. 
C.,  3  H.  L.  Eep.  524 — testator  devised  all  his  estates  in  the 
funds  of  England,  and  all  his  manors,  messuages,  lands,  <fec, 
both  freehold,  leasehold,  and  copyhold,  to  A,  B  and  C,  and 
their  sons,  in  strict  settlement,  and  ultimately  to  his  own 
right  heirs  forever ;  and  empowered  his  trustees  to  invest  the 
residue  of  his  personal  estate  in  the  purchase  of  freehold 
lands  in  England,  and  to  convey  the  same  to  such  of  the  uses 
therein  before  declared  of  his  manors,  messuages,  lands,  and 
premises,  devised  by  his  will,  as  should  be  then  subsisting. 
A  and  B  died  without  issue,  in  the  testator's  life-time ;  and 
C,  who  was  the  heir  at  law  and  executor,  was  living,  but  had 
no  issue  male.  The  testator's  next  of  kin  filed  a  bill  against 
C,  praying,  amongst  other  things,  for  a  declaration,  that  in 
the  event  of  C  dying  without  having  issue  male,  the  plaintiff, 
next  of  kin,  would  be  entitled  to  the  testator's  personal 
estate.  There  was  a  demurrer  to  the  bill,  and,  in  support  of 
it,  it  was  contended  that,  inasmuch  as  the  real  and  personal 
estate  were  blended  and  disposed  of  in  one  and  the  same 
clause,  the  heir  at  law,  who  would  succeed  to  the  realty  in  the 
contingency  supposed,  would  likewise  be  entitled  to  the  per- 
sonalty; although,  in  the  absence  of  such  blending  of  the 
realty  and  personalty  in  the  bequest,  the  latter  would  have 
gone  to  the  plaintiff,  and  not  to  the  heir  at  law.  The  de- 
murrer was  sustained  by  the  vice-chancellor,  he  remarking : 
"It  seems  to  me,  if  you  look  at  the  words  alone,  to  be  almost 
impossible  to  hold  that  the  testator  had  any  other  intention 
than  that  the  same  person,  or  set  of  persons,  should  take ; 
and  the  moment  you  have  ascertained,  by  applying  the  rules 
of  law  to  the  explanation  of  those  words,  that  a  given  indi- 
vidual does  answer  the  description  of  the  right  heirs,  it  fol- 
lows, as  a  necessary  consequence,  that  that  person  must  be 
the  ultimate  taker  of  every  thing  previously  given." 
Vol.  lvi. 
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The  property  being  very  large,  the  case  was  carried  to  the 
House  of  Lords.  The  leading  opinion  was  delivered  by  the 
Lord  Chancellor,  Baron  St.  Leonards  (Sir  Edward  Sugden), 
and  an  opinion  was  also  delivered  by  Lord  Brougham.  The 
Lord  Chancellor,  in  the  opening  of  his  decree,  stated,  "The 
case  has  been  remarkably  well  argued,  both  upon  authority 
and  upon  principle."  In  his  very  elaborate  opinion,  the 
Lord  Chancellor  considered  and  collated  most  of  the  English 
decisions  bearing  on  the  question.  Among  other  things,  he 
said:  "The  will  deals  with  the  whole  of  the  vast  funded  prop- 
erty, wrhich  is  called  in  this  case,  and  with  some  propriety, 
if  its  amount  only  is  considered,  his  'estates  in  the  funds.'  It 
treats  them  as  a  great  property,  as  they  are.  The  testator 
follows  up  that  immediately,  by  speaking  of  his  'manors,  re- 
puted manors,'  in  the  usual  terms.  He  then  disposes  of  the 
property,  for  life,  to  certain  persons  in  succession,  to  their 
sons,  and  the  issue  male  of  those  sons,  and  so  on  in  suc- 
cession ;  providing  for  the  male  branch,  and  only  for  that 
branch.  Does  he  make  any  distinction  ?  Does  he  entertain 
any  doubt  that  his  estates  in  the  funds  will  go  precisely  in 
the  same  way  as  his  real  estates  ?  I  am  not  now  asking  how 
they  will  go,  but  what  he  intended,  as  his  intention  appears 
upon  the  face  of  the  will.  I  can  entertain  no  doubt,  that  his 
intention  was  that  the  personal  estate  should  go  precisely  in 
the  same  manner  as  his  real  estate  itself.  *  *  *  When 
you  are  dealing,  therefore,  with  the  same  disposition  though 
of  another  part  of  the  property,  you  are  relieved  from  the 
difficulty  which  you  labor  under  in  the  more  naked  case  of 
personal  property ;  and  having  found  that  the  testator  meant 
what  he  has  expressed,  as  regards  that  portion  which  is  real 
property,  you  may  more  readily  infer  the  same  intention  as 
regards  the  other  portion  of  the  same  gift,  depending  upon 
the  same  words ;  and  you  therefore  allow  the  whole  dispo- 
sition the  same  operation  as  you  would  give  to  it,  if  it  had 
been  confined  to  real  estate  alone."  Lord  Brougham  fully 
concurred  with  the  Lord  Chancellor  in  the  views  above  ex- 
pressed ;  and  the  decree  of  the  Vice-Chancellor  was  unani- 
mously affirmed. — See,  also,  Givynne  v.  Murdoch,  14  Vesey, 
488 ;  Pilloio  v.  Rye,  1  Swan.  185 ;  Brant  v.  Virginia  Coal  & 
Iron  Co.,  Sup.  Ct.  U.  S.,  Oct.  term,  1876. 

"We  hold,  that  Mrs.  Alford  took  only  a  life-estate,  alike  in 
the  realty  and  personalty,  but  is  not  liable  to  account  for  any 
thing  that  may  have  perished,  or  been  consumed  in  the  use, 
nor  for  any  thing  sold  by  her,  unless  the  proceeds  went  into 
other  investments,  which  she  retained  at  her  death.  The 
income  and  gains  of  the  property,  during  the  continuance  of 
her  life-ownership,  belong  to  her  estate. 
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The  decree  of  the  chancellor  is  reversed,  and  the  cause  re- 
manded, to  be  proceeded  in  according  to  the  principles  of 
this  opinion. 

Note  by  Eeporter. — On  a  subsequent  day  of  the  term,  in 
response  to  an  application  by  the  appellee's  counsel  for  a  re- 
hearing, the  following  opinion  was  delivered  : 

STONE,  J. — Appellee  has  filed  an  application  for  a  rehear- 
ing in  this  cause ;  and,  in  consequence  thereof,  we  have 
somewhat  modified  our  indorsement  of  the  principle  declared 
in  Flinn  v.  Davis,  and  Randall  v.  Shrader.  We  abstain  from 
declaring  now  what  would  be  our  ruling  on  the  question  pre- 
sented, if  only  personal  property  were  disposed  of  by  the 
will.— See  Benson  v.  Mitchell,  26  Ala.  360. 

The  petition  for  a  rehearing  is  overruled. 


Floyd  et  al.  v.  Hitter's  Adm'r. 

Bill  in  Equity  by  Judgment  Creditor  of  Administrator,  against 
Sureties  on  Official  Bond,  and  Fraudulent  Grantee. 

1.  Variance  behceen  allegations  and  proof  — Under  a  creditor's  bill  in  equity, 
seeking  to  reach  and  subject  lands  alleged  to  have  been  fraudulently  conveyed 
by  two  judgment  debtors  jointly,  if  the  proof  shows  that  the  lands  belonged  to 
one  of  the  defendants  only,  and  Were  conveyed  by  hi  in  to  the  wife  of  his  co- 
defendant,  the  variance  between  the  allegations  and  proof  is  fatal  to  relief,  un- 
less cured  by  an  amendment. 

2.  Conclusiveness  of  judgment  or  decree  as  evidence. — A  decree  rendered 
against  an  administrator,  on  final  settlement  of  his  accounts,  however  conclu- 
sive it  may  bo  against  the  sureties  on  his  official  bond,  is  not  evidence,  as 
against  a  prior  grantee  of  one  of  the  sureties,  except  of  the  fact  and  date  of  its 
roudition,  and  its  amount. 

Appeal  from  the  Chancery  Court  of  Montgomery. 

Heard  before  the  Hon.  Adam  C.  Felder. 

The  bill  in  this  case  was  filed  on  the  1st  March,  1871,  by 
Stephen  Schuessler,  as  the  administrator  of  the  estate  of 
Joseph  Eitter,  deceased,  against  Thomas  J.  Orrae,  late  gen- 
eral administrator  of  said  county  of  Montgomery ;  and 
against  Mrs.  Anne  Floyd  and  John  A.  Floyd,  as  sureties  on 
the  official  bond  of  said  Orme ;  and  against  Mrs.  M.  A.  Floyd, 
who  was  the  wife  of  said  John  A.  Floyd,  and  several  other 
persons;  and  sought  to  reach  certain  lands,  which  were 
alleged  to  have  been  fraudulently  conveyed  by  said  Anne 
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Floyd  and  John  A.  Floyd,  to  Mrs.  M.  A.  Floyd  and  the  other 
defendants  whose  names  are  not  mentioned,  and^to  subject 
them  to  the  satisfaction  of  a  decree  for  $2,896.24,  which  the 
complainant  had  obtained  against  said  Orme,  on  the  10th 
October,  1870,  in  the  Probate  Court  of  said  county,  on  final 
settlement  of  his  accounts  as  administrator  of  the  estate  of 
said  Joseph  Bitter,  which  had  been  committed  to  him  by  vir- 
tue of  his  office  as  county  administrator.  It  is  impossible  to 
make  out  a  full  statement  of  the  facts,  as  the  transcript  is 
very  confused,  and  in  some  places  unintelligible.  The  opin- 
ion states  all  the  material  facts  which  are  essential  to  an  un- 
derstanding of  the  points  decided.  On  final  hearing,  on 
pleadings  and  proof,  the  chancellor  held,  that,  as  to  the  lands 
which  had  been  conveyed  to  the  several  defendants  who  were 
entitled  to  be  considered  purchasers  for  valuable  considera- 
tion without  notice,  the  complainant  was  not  entitled  to  re- 
lief, but  was  entitled  to  relief  as  against  Mrs.  M.  A.  Floyd 
and  the  lands  held  by  her.  He  therefore  rendered  a  decree, 
declaring  that  Mrs.  Floyd's  lands  were  subject  to  the  com- 
plainant's debt,  and  directing  a  sale  by  the  register ;  from 
which  decree  Mrs.  Floyd  alone  appeals,  and  here  assigns  it 
as  error. 

Stone  &  Clopton,  for  appellant. 

Elmore  &  Gunter,  contra. 

BBICKELL,  C.  J. — The  rule  prevailing  in  courts  of  equity 
is,  that  pleading  and  proof  must  correspond.  The  relief 
granted  must  rest  on  the  allegations  of  the  bill,  and  the 
proofs  which  support  them.  It  is  not  enough  that  the  proofs 
show  the  plaintiff  is  entitled  to  relief, — that  he  has  a  just 
and  meritorious  demand,  which  it  lies  within  the  jurisdiction 
of  the  court  to  enforce  :  they  must  show  he  has  the  demand, 
preferred  in  the  bill,  and  is  entitled  to  relief  on  the  ground 
therein  stated. —  Craige  v.  Craige,  6  Ired.  Eq.  191.  The  rule 
and  its  reason,  are  thus  stated  in  Story's  Eq.  PL  §  257 
"Every  fact  essential  to  the  plaintiff's  title  to  maintain  the 
bill,  and  obtain  the  relief,  must  be  stated  in  the  bill,  other- 
wise the  defect  will  be  fatal.  For  no  facts  are  properly  in 
issue,  unless  charged  in  the  bill ;  and  of  course,  no  proofs 
can  be  generally  offered  of  facts  not  in  the  bill ;  nor  can  re- 
lief be  granted  for  matters  not  charged,  although  they  may 
be  apparent  from  other  parts  of  the  pleadings  and  evidence  ; 
for  the  court  pronounces  its  decree  secundum  allegata  et  pro- 
bata. The  reason  of  this  is,  that  the  defendant  may  be  ap- 
prised by  the  bill  what  the  suggesions  are,  against  which  he 
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is  to  prepare  his  defense."  This  court  said,  in  McKinley  v. 
Irvine,  13  Ala.  694 :  ''Nothing  is  in  issue,  except  such  facts 
as  are  charged  in  the  bill ;  and  all  proof  of  facts  not  stated, 
either  generally  or  circumstantially,  must  be  regarded  as 
without  the  issue,  and  consequently  irrelevant,  and  a  decree 
on  such  facts  cannot  be  supported." 

The  equity  of  the  bill  in  the  present  case  consists  in  the 
allegations,  that  the  complainant  is  the  creditor  of  Anne  and 
John  A.  Floyd,  and  that  they,  having  been  seized  of  lands 
which  would  have  been  subject  to  an  execution  at  law,  issu- 
ing on  the  decree  rendered  in  favor  of  complainant  against 
their  principal,  Orme,  made  a  fraudulent  conveyance  or  con- 
veyances of  these  lands,  to  hinder,  delay,  and  defraud  their 
creditors.  The  proof  in  support  of  these  allegation  is,  t]iat 
Anne  Floyd  alone  had  title  to,  or  interest  in  these  lands,  and 
alone  made  to  Mrs.  M.  A.  Floyd  a  covenant  or  obligation  to 
convey  them  to  her  on  the  payment  of  the  purchase-money. 
There  was  at  one  time  a  verbal  understanding  between  Anne 
and  John  A.  Floyd,  that  he  should  have  a  half-interest  in  the 
lands,  in  satisfaction  of  a  debt  due  him  from  his  deceased 
brother,  who  had  devised  the  lands  to  said  Anne.  The  agree- 
ment was  never  reduced  to  writing,  and  was  finally  repudiated 
by  said  Anne,  before  making  the  sale  to  M.  A.  Floyd,  and 
executing  to  her  the  obligation  to  make  title. 

There  is  a  variance  between  the  pleading  and  proof,  plain 
and  palpable.  The  case  made  by  the  proofs  is  not  that 
made  by  the  pleading,  against  which  the  appellant  M.  A. 
Floyd  was  notified  to  defend,  and  to  collect  testimony  to 
meet.  She  could  well  stand  on  a  denial  of  the  facts  stated 
in  the  bill — facts  she  knew  had  no  existence.  The  title  to 
the  lands  she  had  and  claimed  is  not  assailed,  and  all  evi- 
dence in  reference  to  it  is  without  the  issue  which  has  been 
formed,  and  irrelevant  and  inadmissible. 

In  Scott  v.  Dansby,  12  Ala.  714,  a  bill  was  filed  to  subject 
property,  supposed  to  belong  to  a  partnership,  to  the  pay- 
ment of  a  partnership  debt ;  the  proof  was,  that  the  property 
belonged  to  one  of  the  partners  individually  ;  and  relief  was 
refused,  because  of  the  variance  between  the  pleading  and 
proof.  So,  in  Flake  v.  Day,  22  Ala.  132,  the  bill  averred  a 
fraudulent  sale  of  partnership  property,  to  hinder  and  delay 
creditors ;  and  the  proof  showing  the  property  belonged  to 
one  of  the  partners  individually,  the  variance  was  held  fatal 
to  a  decree  rendered  in  favor  of  the  complainants.  The  de- 
cree rendered  does  not  subject  lands  which  were  owned  joint- 
ly by  Anne  and  John  A.,  and  which  they  had  jointly  con- 
veyed. It  is  not  founded  on  the  allegations  of  the  bill,  but 
on  evidence  variant  from,  and  contradictory  of  them.  The 
Vol.  lvi. 
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relief  granted  may  be  that  which  would  have  been  appropri- 
ate, if  the  facts  proved  had  been  averred ;  but  it  is  not  the 
relief  prayed,  and  it  is  granted  on  a  state  of  facts  not  found 
in  the  pleadings,  which  the  alienee  of  Anne  Floyd  has  never 
been  required  to  meet.  The  contract  the  decree  avoids,  is 
not  that  she  has  been  apprised  would  be  impeached,  and  she 
must  support  if  she  could. — Bellows  v.  Stone,  14  N.  H.  175  ; 
Deniston  v.  Little,  2  Sch.  <fe  Lef.  10,  note  a.  Under  the  facts 
averred,  John  A.  Floyd  was  a  necessary  party,  as  one  of  the 
fraudulent  grantors.  The  proof  relieves  him  from  the  impu- 
tation of  fraud,  because  of  his  alienation  of  lands  subject,  if 
not  conveyed,  to  the  decree  in  favor  of  complainant,  and  he 
is  a  proper  party  only  as  the  husband  of  M.  A.  Floyd,  and 
a  joint  debtor  with  Anne  Floyd.  His  whole  connection  with, 
and  relation  to  the  case  made  by  the  bill,  is  changed  by  the 
proof.  The  variance  compels  a  reversal  of  the  decree.  In 
the  court  below,  an  amendment  of  the  bill  may  be  made, 
conforming  its  allegations  to  the  evidence. — Bellows  v.  Stone, 
supra. 

The  standing  of  the  appellee  in  a  court  of  equity — his 
right  to  relief,  to  impeach  and  set  aside  the  conveyance  to 
Mrs.  M.  A.  Floyd — is  dependent  upon  the  fact  that  he  was  a 
creditor  of  John  A.  and  Anne  Floyd ;  that  prior  to,  and  at 
the  time  of  the  conveyance,  they  owed  him  the  debt  claimed 
of  them.  The  only  evidence  of  this  indebtedness,  found  in 
the  record,  is  the  decree  against  Orme,  rendered  on  the  10th 
day  of  October,  1870,  nearly  four  years  after  the  purchase 
under  which  Mrs.  M.  A.  Floyd  claims  the  lands.  The  gen- 
eral rule,  that  a  vendee  is  not  affected  by  the  acts,  or  the  ad- 
missions, verbal  or  written,  of  record,  or  less  solemn,  of  the 
vendor,  is  not  disputable.  "Without  now  considering  the  ef- 
fect of  this  decree  as  evidence  against  the  vendors,  if  to  it 
the  conclusiveness  against  them  claimed  by  the  appellee  is 
conceded,  it  is  not  evidence  against  M.  A.  Floyd,  of  any  fact 
except  its  own  rendition.  She  does  not  stand  in  the  relation 
of  a  party  or  privy  to  it.  Judgments  are  not  evidence  of  the 
facts  on  which  they  may  be  based,  except  between  the  im- 
mediate parties,  and  their  privies  in  fact  or  in  law.  This 
decree  is  not  evidence  against  Mrs.  M.  A.  Floyd,  of  any  in- 
debtedness from  John  A.  and  Anne  Floyd,  prior  to  the  time 
of  its  rendition ;  and,  of  consequence,  did  not  authorize  the 
appellee  to  assail  the  conveyance  to  her. — Dubose  v.  Young, 
14  Ala.  139;  Snodgrass  v.  Br.  Bank  Decatur,  25  Ala.  161; 
Filler  v.  Johnson,  37  Md.  6.  The  decree,  consequently,  is 
without  the  evidence  necessary  to  support  it. 

The  errors  we  have  pointed  out  compel  a  reversal  of  the 
decree.     They  may  be  cured  in  the  Court  of  Chancery,  and 
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another  hearing  had,  on  a  fuller  disclosure  of  the  facts,  and 
pleadings  amended  to  conform  to  the  evidence.  Without 
now  considering  other  questions  which  may  arise,  and  which 
may  be  differently  presented,  we  remand  the  cause. 

Stone,  J.,  not  sitting,  having  been  of  counsel. 


Jones  v.  Ewing  et  al. 

Bill  in  Equity  for  Interpleader,  Injunction,  dec. 

1.  Motion  to  dissolve  injunction,  on  coining  in  of  answer. — A  motion  to  dis- 
solve an  injunction  in  vacation,  on  the  coming  in  of  the  answer,  can  only  be 
granted  on  account  of  a  want  of  equity  in  the  bill,  or  because  the  allegations 
on  which  its  equity  rests  are  fully  and  completely  denied  by  the  answer  (Rev. 
Code,  §  3438);  and  on  such  motion,  the  allegations  of  the  answer  can  be  con- 
sidered only  so  far  as  they  are  responsive. 

2.  Same;  amendable  defects,  and  irregularities. — On  such  motion,  all  techni- 
cal errors  or  inaccuracies  are  disregarded,  and  all  amendable  defects  in  mat- 
ters of  form  are  considered  as  amended  ;  but,  if  the  injunction  has  been  irreg- 
ularly granted,  or  the  order  for  it  is  erroneous,  the  proper  remedy  is  a  motion 
to  discharge,  not  to  dissolve  the  injunction. 

3.  Granting  injunction  icithout  requiring  bond. — When  an  injunction  has  been 
improperly  granted  by  a  circuit  judge  without  requiring  a  bond  (Rev.  Code, 
§  3430),  it  should  neither  be  discharged  nor  dissolved  absolutely  and  uncondi- 
tionally on  that  account ;  but  the  proper  order  would  be,  that  a  bond  be  exe- 
cuted within  a  reasonable  time,  or  the  injunction  be  discharged  in  default 
thereof. 

Appeal  from  the  Chancery  Court  of  Madison. 
Heard  before  the  Hon.  H.  C.  Speake. 

Beirne,  Humes  &  Gordon,  for  appellant. 

Brandon  &  Jones,  contra. 

BBICKELL,  C.  J.— The  original  bill,  filed  by  the  appel- 
lant, alleges  his  indebtedness  by  promissory  notes,  past  due, 
to  the  appellee,  Ewing,  which  were  secured  by  a  chattel 
mortgage.  The  appellees,  Chapman  and  others,  commenced 
suits  at  law  against  Ewing,  claiming  of  him  debts  amounting 
to  about  three  thousand  dollars,  and  procured  a  garnishment 
against  the  appellant  as  the  debtor  of  Ewing.  After  the  ser- 
vice of  the  garnishment,  Ewing  commenced  an  action  of 
detinue  against  Jones,  for  the  recovery  of  the  chattels  con- 
veyed by  the  mortgage,  and  obtained  an  order  for  their  seizure. 
Thereupon,  the  appellant  filed  this  bill,  admitting  the  justice 
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of  the  debt,  averring  his  willingness  and  readiness  to  pay  it, 
and  bringing  the  amount  of  it  into  court.  The  prayer  is, 
that  the  complainant  be  permitted  to  pay  the  debt  into 
court,  and  be  discharged  therefrom,  and  the  mortgage  can- 
celled; that  the  defendants  be  required  to  interplead,  and  to 
adjust  between  themselves  their  rights  and  claims  to  the 
said  debt,  and  enjoined  from  the  prosecution  of  suits  at  law 
against  the  complainant ;  and  for  general  relief.  The  bill  is 
properly  verified,  and  disclaims  all  collusion  with  the  defend- 
ants, or  either  of  them,  &c. 

A  judge  of  the  Circuit  Court,  on  the  presentment  of  the  orig- 
inal bill,  made  an  order  thereon,  that  a  writ  of  injunction 
issue  according  to  its  prayer,  on  the  complainant  depositing 
in  the  Chancery  Court  the  sum  of  money  it  was  admitted  he 
owed.  The  money  was  deposited,  and  the  writ  was  issued 
by  the  register. 

The  appellee,  Ewing,  answered  the  bill,  admitting  most  of 
its  material  allegations ;  but  averring  that  the  complainant 
was,  in  addition  to  the  said  promissory  notes,  indebted  to 
him  for  the  rent  of  a  livery-stable,  and  that  he  had  a  mort- 
gage on  the  chattels  sought  to  be  recovered  in  the  action  of 
detinue,  for  the  recovery  of  such  rent,  which  was  unpaid. 
Denies  that  the  amount  which  complainant  has  brought  into 
court  is  the  full  amount  due  on  said  promissory  notes,  and 
says  :  "  Under  the  laws  of  Alabama,  the  respondent  is  entitled 
to  damages  and  costs  of  protest,  and  complainant  no  where  offers 
to  'pay  this  sum,  amounting  to  several  hundred  dollars,"  &c. 
Avers  that  the  money  paid  into  court  is  not  complainant's, 
but  was  advanced  to  him  by  one  Reuben  Chapman.  Insists 
that  he  has  valid  defenses  to  the  suits  commenced  against 
him  by  his  co-defendants,  and  charges  combination  and  collu- 
sion between  complainant  and  Reuben  Chapman,  the  nest 
friend  of  some  of  the  plaintiffs  in  those  suits. 

After  answering,  the  appellee  Ewing  moved  the  chancellor, 
in  vacation,  for  an  order  dissolving  the  injunction.  The 
notice  of  the  motion  given  the  appellant  states,  as  its  ground, 
"  for  the  want  of  equity  in  the  bill,  and  upon  th#  answer  of 
the  defendant  Ewing,  which  has  been  filed  in  said  cause." 
On  the  hearing  of  the  motion,  the  chancellor  dissolved  the 
injunction,  because  it  "was  granted  without  any  security  or 
bond  being  required  or  given,  as  required  by  law,  by  com- 
plainant." From  this  decree  the  present  appeal  is  taken, 
and  it  is  assigned  as  error. 

The  statute  authorizes  a  defendant,  in  vacation,  to  move  a 
dissolution  of  an  injunction,  on  the  coming  in  of  his  answer, 
either  because  of  a  want  of  equity  in  the  bill,  or  because  the 
allegations  on  which  its  equity  depends,  are  fully  and  com- 
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pletely  denied  by  the  answer.  Whatever  may  be  the  effect 
of  the  matter  stated  in  the  answer  in  avoidance  of  these  alle- 
gations, it  is  only  so  far  as  the  answer  is  responsive  to,  and 
in  denial  of  these  allegations,  that  it  can  be  considered  on 
this  application. 

On  a  motion  to  dissolve  an  injunction,  mere  technical 
errors,  or  inaccuracies,  are  not  available.  Matter  of  sub- 
stance only,  not  matter  of  form,  is  regarded. — High  on  Inj. 
§  927.  However  inartificial  in  form  and  structure  the  bill 
may  be ;  though  it  purports  to  be  pleading  of  some  other 
character,  as  a  petition,  addressed  to  the  officer  having  au- 
thority to  grant  an  injunction;  or  though  it  may  omit  a 
prayer  for  injunction  in  the  prayer  for  process ;  or,  being  a 
cross  bill,  may  omit  the  prayer  that  it  be  allowed  as  such, 
and  heard  with  the  original  bill, — the  defects  are  disregarded. 
Nelson  &  Hatch  v.  Dunn,  15  Ala.  501 ;  Ala,.  &  Fla.  R.  B.  Co. 
v.  Kenney,  30  Ala.  307.  All  amendable  defects  are  treated  as 
amended  ;  and  the  only  inquiry  to  which  the  attention  of  the 
court  should  be  directed  is,  whether  the  facts  stated  justify 
an  interference  by  injunction,  and  whether  these  facts  are 
fully  and  completely  denied  by  the  answer. 

If  the  injunction  has  been  irregularly  granted,  or  if  the 
order  for  it  is  erroneous,  the  remedy  is  not  by  a  motion  to 
dissolve.  Such  a  motion,  founded,  as  it  can  be,  only  on  a 
want  of  equity  in  the  bill,  or  the  full  and  complete  denial  of 
its  equity  by  the  answer,  is  a  waiver  of  the  irregularity,  if 
any  has  occurred,  in  the  grant  of  the  writ.  Said  Lord  Elden, 
in  Vissum  v.  Mortlock,  2  Mer.  477,  "The  motion  being  to  dis- 
solve the  injunction,  I  must  take  it  that  the  injunction  was 
properly  granted."  The  irregularity  is  a  ground  for  a  motion 
to  discharge,  not  for  an  application  to  dissolve  the  injunction. 
Judan  v.  Chiles,  3  J.  J.  Marshall,  302 ;  Hilliard  on  Injunc- 
tion, 77 ;  Kerr  on  Injunction,  632.  The  one  is  directed 
against  the  mode  of  granting  or  issuing  the  writ,  and  the 
other  against  the  case  made  by  the  bill,  or  the  sufficiency  of 
the  answer  to  overcome  it.  The  irregularities  are  amenda- 
ble, and  may  be  cured  whenever  attention  is  called  to  them, 
and  may  exist  when  the  Jaill  abounds  in  equity,  and  the 
answer  admits  it.  If  the  case  made  by  the  bill  is  not  of 
equitable  cognizance,  no  consent  or  waiver  by  the  defendant 
can  cure  the  defect,  or  relieve  from  error  a  decree  pronounced 
against  him.  The  irregularity  may  be  waived,  and,  when 
waived,  the  court  can  not,  ex  mero  motu,  notice  it. 

The  irregularity  for  which  the  chancellor  dissolved  the 
injunction,  was  the  failure  of  the  judge  ordering  the  issue  of 
the  writ  to  require  the  complainant  to  execute  a  bond,  with 
surety,  for  the  payment  of  damages  if  the  injunction  was 
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dissolved. — B.  C.  §  34  0.  If  it  is  conceded  the  order  was 
for  this  reason  irregular,  it  is  voidable  only,  not  void.  The 
circuit  judge  had  full  authority  to  grant  it,  and  the  order 
was  binding  and. conclusive,  until  on  a  proper  application  it 
was  vacated. — People  v.  Sturtevant,  9  New  York,  266.  On  no 
application  should  the  injunction  have  been  discharged,  or 
dissolved,  absolutely  and  unconditionally,  because  of  the 
failure  to  require  such  bond.  It  is  against  the  current  of  our 
decisions  to  vacate  process,  or  to  dismiss  suits  (unless  stat- 
utory requisition  compels  it),  because  of  the  failure  to  exe- 
cute bonds  which  are  intended  as  security  against  wrongful 
or  vexatious  suits.  The  order,  on  a  proper  application, 
should  have  been,  that  in  a  reasonable  time  a  proper  bond 
be  executed,  or  the  injunction  discharged. 

The  decree  of  the  chancellor  dissolving  the  injunction  is 
erroneous,  and  must  be  reversed,  and  a  decree  here  rendered 
overrating  the  motion  to  dissolve,  reinstating  the  injunction, 
and  remanding  the  cause.  The  appellee,  Joseph  H.  Ewing, 
must  pay  the  cost  of  the  motion,  and  of  the  appeal. 


Frazier  v.  Parks'  Adm'rs. 

Bill  in  Equity  for  Foreclosure  of  Mortgage;  Cross  Bill  for 

Cancellation. 

1.  To  what  party  may  testify,  in  suit  by  or  against  administrator. — In  a  suit 
for  the  foreclosure  of  a  mortgage,  executed  by  the  defendant  to  the  plaintiff's 
intestate,  the  defendant  can  not  testily,  as  a  witness  for  himself  (liev.  Code, 
§  2704  ;  Sess.  Acts  1.874-5,  p.  252),  that  he  deposited  certain  railroad  stock 
with  the  intestate,  to  be  r.pplied  as  a  paymeut  on  the  mortgage  debt. 

2.  Attorney's  authority  (<>  receiw  payment  of  judgment.  -An  attorney  at  law 
has  authority  to  receive  payment  of  a  judgment  which  be  has  obtained  for  his 
client;  and  a  payment  to  him,  even  by  a  stranger,  is  a  satisfaction  of  the  judg- 
ment as  against  the  plaintiff  therein, 

3.  What  consideration  will  support  mortgage  and  secured  note. — Payment  by  a 
third  person,  at  the  instance  and  request  of  a  surely,  of  a  judgment  against 
the  principal  and  surety,  is  a  sufficient  consideration  to  support  a  note  and 
mortgage,  given  by  the  surety  for  the  repayment  of  the  money. 

4.  Administrator's  attorney;  liability  to  distributees. — When  an  attorney  col- 
lects money  for  an  administrator,  he  is  liable  only  to  his  client,  and  not  to  the 
distributees  of  the  estate;  consequently,  when  the  attorney,  or  his  personal 
representative,  files  a  bill  to  foreclose  a  mortgage  given  by  one  of  the  distri- 
butees to  him,  the  defendant  can  not  set  off  against  the  mortgage  debt  his  in- 
terest in  moneys  collected    by  the  attorney  for  the  administrator  of  the  estate. 

Appeal  from  the  Chancery  Court  of  Jackson. 

Heard  before  the  Hon.  H.  C.  Speake. 

The  original  bill  in  this  case  was  filed  on  the  26th  April, 
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1873,  by  the  administrators  of  the  estate  of  Hugh  L.  Parks, 
deceased,  against  Samuel  "W.  Frazier,  and  sought  to  fore- 
close a  mortgage  on  land,  which  was  executed  by  the  defend- 
ant to  said  Hugh  L.  Parks.  The  mortgage  was  dated  the 
12th  July,  1867,  and  was  given  to  secure  the  payment  of  a 
promissory  note  for  $662.73,  of  even  date  with  the  mortgage, 
and  payable  twelve  months  after  date,  to  said  Hugh  L.  Parks ; 
and  both  the  note  and  mortgage  were  made  exhibits  to  the 
bill.  The  defendant  answered  the  bill,  admitting  the  execu- 
tion of  the  note  and  mortgage,  but  insisting  that  the  debt 
was  paid  and  satisfied,  in  whole  or  in  part,  by  certain  shares 
of  stock  in  the  Memphis  &  Charleston  Railroad  Company, 
which  he  had  sold  and  delivered  to  said  Hugh  L.  Parks  a 
short  time  before  his  death,  and  which  were  to  be  applied  to 
the  payment  of  said  mortgage  debt  at  their  market  value  in 
Huntsville  at  the  time  of  the  transfer. 

The  complainants  afterwards  filed  an  amended  bill,  alleg- 
ing that,  prior  to  said  12th  July,  1867,  the  defendant  was 
indebted  to  said  Hugh  L.  Parks,  as  evidenced  by  two  other 
promissory  notes,  which  were  made  exhibits ;  that  a  settle- 
ment was  had  between  them  on  that  day,  on  which  it  was 
ascertained  that  there  was  a  balance  of  $38.73  in  favor  of  the 
defendant ;  also,  that  in  October,  1861,  Mrs.  Lavinia  Kirby 
had  obtained  a  judgment  in  the  Circuit  Court  of  Jackson 
county,  against  A.  J.  Kirby,  said  Samuel  W.  Frazier,  and 
Benjamin  Snodgrass,  for  $497.93;  that  on  said  12th  July, 
1867,  said  Hugh  L.  Parks  paid  and  satisfied  this  judgment, 
at  the  instance  and  request  of  said  Frazier,  on  whose  prop- 
erty an  execution  had  been  levied,  and  took  an  assignment 
of  the  judgment  to  himself;  that  tne  amount  due  to  said 
Parks  on  said  12th  July,  1867,  on  account  of  this  payment, 
was  $701.46,  from  which  was  deducted  the  balance  due  to 
said  Frazier  ($38.73),  and  the  mortgage  note  was  given  for  the 
sum  thus  ascertained  to  be  due  to  said  Parks,  $662.73;  and 
that  this  was  a  full  settlement  of  all  matters  of  account  exist- 
ing between  them  on  that  day. 

The  defendant  answered  the  amended  bill,  denying  that 
there  had  been  a  full  settlement  of  accounts  between  himself 
and  Parks  on  said  12th  July,  1867 ;  and  alleging,  as  to  the 
other  two  notes  then  held  by  Parks  against  him,  that,  by 
agreement  between  himself  and  Parks,  they  were  to  be  paid 
out  of  his  interest  in  moneys  belonging  to  the  estate  of  his 
deceased  father,  which  said  Parks  had  collected  as  attorney 
for  the  administrator ;  that  the  administrator  had  died  with- 
out settling  his  accounts,  and  that  these  moneys  had  never 
been  accounted  for.  As  to  Mrs.  Kirby's  judgment,  he  alleged, 
that  he  was  only  a  surety  for  A.  J.  Kirby,  the  principal  de- 
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fendant ;  that  on  said  12th  July,  1867,  Parks  represented  to 
him  that  he  had  purchased  said  judgment  from  Mrs.  Kirby, 
and  showed  him  the  assignment  on  the  execution  docket,, 
and  agreed  to  give  him  an  extension  of  twelve  months  to  pay 
it,  if  he  would  secure  it  by  note  and  mortgage  ;  that  he  exe- 
cuted the  note  and  mortgage  on  the  supposition  that  Parks 
in  fact  owned  the  judgment,  but  afterwards  ascertained  that 
Mrs.  Kirby  had  never  assigned  it,  and  still  owned  and  claimed 
it ;  and  so  he  insisted  that  the  note  and  mortgage  were 
without  consideration,  and  prayed  that  his  answer  might  be 
taken  as  a  cross  bill,  and  that  they  might  be  delivered  up 
and  cancelled.  As  to  the  railroad  stock,  he  alleged  that  it 
was  sold  and  delivered  to  Parks  in  part  payment  of  the 
mortgage  debt,  and  was  worth  $325. 

The  complainants  in  the  original  bill  filed  an  answer  to 
the  cross  bill,  alleging  that  their  intestate  paid  Mrs.  Kirby's 
judgment,  to  her  attorney  of  record,  at  the  instance  and 
request  of  said  Samuel  W.  Frazier,  and  took  the  assignment 
of  said  judgment  for  his  benefit.  The  depositions  of  several 
witnesses  were  taken  by  both  parties,  and  there  was  some 
conflict  iu  the  testimony ;  but  the  opinion  of  this  court  ren- 
ders it  unnecessary  to  state  the  evidence.  On  final  hearing, 
on  pleadings  and  proof,  the  chancellor  rendered  a  decree  for 
the  complainants,  and  dismissed  the  cross  bill;  and  his  de- 
cree is  now  assigned  as  error. 

W.  H.  Norwood,  with  Bice,  Jones  &  Wiley,  for  appellant. 

Watts  &  Sons,  contra. 

STONE,  J.— Certain  questions  controverted  in  this  case, 
are,  we  think,  so  established  by  the  proofs,  that  we  lay  them 
down  as  facts.  Among  these  are  the  following :  That  W. 
H.  Bobinson,  esq.,  was  the  attorney  of  record  of  Lavinia 
Kirby,  in  the  matter  of  her  suit  and  judgment  against  A.  J. 
Kirby,  S.  W.  Frazier,  and  Benjamin  Snodgrass ;  that  Hugh 
L.  Parks,  complainant's  intestate,  paid  to  Bobinson  the 
amount  that  remained  due  on  said  judgment,  taking  a  trans- 
fer of  same  to  himself,  made  by  said  Bobinson  in  the  name 
of  Lavinia  Kirby ;  that  this  payment  was  made  by  Parks,  at 
the  instance  and  request  of  Frazier,  who  was  the  surety  of 
A.  J.  Kirby  in  said  judgment;  that  the  note  and  mortgage 
executed  by  Frazier  to  H.  L.  Parks,  July  12, 1867,  were  given 
by  him  as  security  for  the  repayment  of  the  money  he,  Parks, 
had  so  paid  for  Frazier  to  Mrs.  Kirby  ;  that  H.  L.  Parks,  in 
his  life-time,  was  counsel  and  collecting  attorney  for  Bobert 
Frazier,  as  administrator  of  the  estate  of  Joseph  P.  Frazier, 
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deceased,  of  which  estate  S.  W.  Frazier  was  a  distributee ; 
that  in  1867,  before  the  execution  of  said  note,  and  mortgage, 
said  S.  W.  Frazier  was  indebted  to  H.  L.  Parks  by  two  notes 
and  an  account,  amounting,  with  interest,  to  about  $285  on 
July  12th  of  that  year ;  and,  at  sometime — date  not  defin- 
itely fixed  —  said  S.  W.  Frazier  let  H.  L.  Parks  have  twenty- 
five  shares  of  stock  in  the  Memphis  &  Charleston  Railroad. 
The  testimony  tends  to  show  this  stock  was  worth  three  hun- 
dred and  twenty-five  dollars. 

Certain  other  questions  are  left  in  dispute  by  the  evidence. 
Among  these  are  the  following  :  Whether  Frazier  let  Parks, 
have  the  stock  before  or  after  July  12th,  1867  ;  and  whether 
Parks  had  in  his  hands  any  money  assets,  belonging  to  Rob- 
ert Frazier,  administrator  of  Joseph  P.,  deceased.  S.  W. 
Frazier,  defendant,  testified  that  he  let  Parks  have  the  rail- 
road stock  after  he  executed  the  note  and  mortgage,  on  an 
agreement  that  the  proceeds  should  be  applied,  pro  tanto,  to 
the  extinguishment  of  the  mortgage  debt.  Tids  testimony 
was  duly  objected  and  excepted  to,  and  was  rightly  ruled  out 
by  the  chancellor.  It  related  to  a  "  transaction  with  the 
intestate ;"  and,  under  the  statute,  he  was  not  competent  to 
testify  in  regard  to  it. — Rev.  Code,  §  2704,  as  amended. 
There  is  no  legal  evidence  in  the  record,  which  shows  the 
agreement,  or  terms,  on  which  Frazier  let  Parks  have  .the 
railroad  stock.  As  we  stated  above,  it  is  not  satisfactorily 
shown  whether  Frazier  let  Parks  have  the  railroad  stock  be- 
fore or  after  the  execution  of  the  mortgage. 

It  is  contended  for  appellant,  that  Robinson  had  no  author- 
ity to  transfer  to  Parks  Mrs.  Kirby's  judgment  against  A.  J. 
Kirby,  Frazier  and  Snodgrass ;  and  that,  consequently,  that 
judgment  is  still  the  property  of  Mrs.  Kirby,  and  Frazier  is 
liable  to  pay  it  to  her.  We  consider  it  unnecessary  to  in- 
quire into  Robinson's  right  to  transfer  the  judgment. — See 
Rev.  Code,  §  3078.  Being  attorney  of  record  in  the  cause,  he 
clearly  had  the  right  to  receive  the  money  due  upon  it ;  and 
he  might  so  receive  the  money  from  a  stranger.  Receiving 
the  amount  in  full,  no  matter  by  whom  paid,  Mrs.  Kirby 
would  no  longer  have  the  right  to  enforce  the  judgment  for 
her  benefit,  but  must  look  to  Robinson,  her  attorney,  for 
the  money. — Albertson,'  Douglass  &  Co.  v.  Goldsby,  28  Ala. 
711. 

The  payment  of  this  money  by  Parks,  at  the  instance  and 
request  of  Frazier,  was  and  is  a  sufficient  consideration  to 
uphold  Frazier's  note  and  mortgage  to  Parks.  The  testi- 
mony shows  that  the  assignment  of  the  judgment  to  Parks 
was  for  the  benefit  of  Frazier ;  and  if  Mrs.  Kirby  should 
attempt  to  enforce  the  collection  of  the  judgment,  Frazier, 
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on  the  testimony  found  in  this  record,  could  have  it  entered 
satisfied. 

Much  conjecture  has  been  indulged,  based  on  the  fact,  that 
while  the  sum  collected  of  Parks  by  Robinson  was  $591.94, 
the  note  given  by  Frazier  to  Parks,  with  mortgage  to  secure 
it,  was  for  the  sum  of  $662.73  ;  a  difference  of  $70.79.  Much 
of  this  apparent  incongruity  is  explained,  when  it  is  remem- 
bered that  Parks  paid  cash  on  12th  July,  1867.  and  took  Fra- 
zier's  note  at  twelve  months  without  interest.  It  is  a  notice- 
able fact,  too,  that  the  amount  of  the  note,  $662.73,  is  within 
ten  or  fifteen  cents  of  the  precise  sum,  which  the  amount 
paid,  $591.94,  would  amount  to  at  the  end  of  twelve  months, 
by  adding  to  it  one  per  cent,  a  month, — twelve  per  cent,  a 
year.  While  it  is  usurious  and  unlawful  to  charge  more  than 
eight  per  centum,  per  annum,  for  the  loan  or  forbearance  of 
money,  it  is  known  that  such  usurious  charges  are  not  in- 
frequently made.  We  have  volunteered  these  remarks  as  a 
possible  solution  of  the  apparent  repugnancy  between  the 
amount  paid,  and  the  sum  of  the  note  taken.  The  plea  of 
usury  was  not  interposed,  and  hence  no  legal  question  can 
grow  out  of  it. 

The  remaining  points  of  the  defense  relied  on  are  :  First, 
that  the  proceeds  of  the  railroad  stock  should  have  been 
allov^ed  as  a  partial  payment  on  the  mortgage  note.  The 
proof  in  the  record  does  not  convince  us  that  the  chancellor 
erred  in  disallowing  this  claim.  As  we  have  said,  the  proof 
leaves  the  question  in  doubt,  whether  Parks  received  the 
stock  before  or  after  July  12,  1867,  the  date  of  the  note  and 
mortgage.  The  testimony  shows  that  Frazier  owed  Parks, 
on  other  account,  a  sum  nearly  equal  to  the  proved  value  of 
the  stock.  It  is  quite  as  reasonable  that  the  stock  was  ap- 
plied to  the  liquidation  of  that  claim,  as  that  it  should  be 
allowed  as  a  partial  payment  of  the  mortgage  note.  The 
testimony  is  too  meagre  and  unsatisfactory  to  support  this 
plea  of  payment. 

Second,  It  is  claimed  that  intestate,  as  attorney  of  the  ad- 
ministrator of  Joseph  P.  Frazier,  had  in  his  hands  moneys 
of  said  estate,  in  which  defendant  Frazier  was  entitled  to 
share  as  distributee ;  and  defendant  seeks  to  set  this  off 
against  the  note  and  mortgage.  We  say  set  off,  because  there 
is  no  legal  proof  that  Parks  had  agreed  to  so  apply  it.  The 
proof  is  very  unsatisfactory  on  the  question,  whether  he  had, 
or  had  not  in  his  hands,  money  assets  belonging  to  the  estate 
of  Joseph  P.  Frazier.  But,  if  the  testimony  were  full  to  this 
point,  it  could  not  help  the  appellant.  An  attorney,  in  such 
conditions,  would  have  no  authority  to  make  distribution,  or 
to  make  payments  to  or  for  the  distributees.     It  was  his 
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duty  to  pay  such  moneys  to  the  administrator,  whose  duty  it 
was  to  make  distribution. 

The  answer  of  defendant  to  the  amended  bill,  not  being 
sworn  to,  is  not  evidence. 

The  decree  of  the  chancellor  is  affirmed. 

Bkickell,  C.  J.,  not  sitting. 


South    &    North   Alabama   Railroad 
Company  v.  Henlein  &  Barr. 

Action  against  Commm  Carrier  for  Damages  to  Freight. 

1  Common  carrier;  liability  for  damages  to  freight;  special  contract  limiting. — 
Held,  on  the  authority  of  the  former  case  between  the  same  parties  (52  Ala. 
606-15),  that  in  a  contract  for  the  transportation  of  horses  or  mules  by  rail- 
road, entered  into  between  the  company  and  the  shipper,  in  consideration  of 
reduced  rates,  and  a  free  passage  to  the  shipper  or  his  agent  on  the  train  with 
the  stock. »tue  company  may  lawfully  stipulate  that  the  value  of  the  animals  at 
the  time  and  place  of  shipment,  not  exceeding  $150  for  each,  shall  be  the 
measure  of  recovery  for  any  loss  or  damage:  such  a  stipulation  is  just  and  rea- 
sonable, and  may  be  necessary  to  protect  the  carrier  against  exaggerated  or 
fictitious  valuations.     (Manning,  J.,  dissenting.) 

2.  Same. — On  grounds  of  public  policy,  a  common  carrier  is  not  allowed 
to  stipulate  for  immunity  against  damage  resulting  from  his  own  negligence. 

3.  Recoupment  of  damages. — The  owner  of  live  animals  transported  by  rail- 
road, when  sued  for  the  charges  of  transportation,  may  recoup  damages  sus- 
tained by  i-eason  of  injuries  to  them  through  the  carrier's  negligence. 

4.  Splitting  entire  cause  of  action. — An  entire  contract,  not  payable  in  install- 
ments, can  not  be  split  up  and  made  the  foundation  of  two  or  more  suits:  if 
an  actiou  is  brought  on  a  part  of  it  only,  whether  the  plaintiff  fails  or  succeeds, 
he  can  not  afterwards  maintain  another  action  on  it;  and  the  same  rule  applies 
to  a  claim  for  damages,  whether  made  the  foundation  of  an  action,  or  set  up 
in  defense  of  an  action. 

5.  Plea  of  res  adjudicata. — The  owner  of  mules  transported  by  railrond, 
being  sued  for  the  carrier's  charges  before  a  justice  of  the  peace,  by  an  assignee 
of  the  claim,  set  up  in  defense  that  one  of  the  mules  was  injured  through  the 
negligence  of  the  carrier,  and  sought  to  recoup  his  damages;  but  the  justice 
rendered  judgment  against  him  for  the  full  amount  of  the  charges:  held,  that 
the  judgment  was  a  bar  to  a  subsequent  action  by  him  against  the  carrier  to 
recover  such  damages. 

Appeal  from  the  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  James  Q.  Smith. 

This  action  was  brought  by  the  appellees,  suing  as  part- 
ners, against  the  South  &  North  Alabama  Railroad  Com- 
pany, as  a  common  carrier,  to  recover  damages  on  account 
of  injuries  to  a  mule,  which  the  plaintiffs  had  transported  on 
the  railroad  from  Nashville,  Tennessee,  to  Montgomery,  Ala- 
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bama,  and  which,  as  they  alleged  in  their  complaint,  was 
injured  while  in  the  defendant's  possession  through  negli- 
gence and  want  of  care.  The  defendant  pleaded,  "  in  short 
by  consent,  the  general  issue,  and  former  adjudication  of  the 
matter  in  controversy  ;"  and  issue  was  joined  on  these  pleas. 
On  the  trial,  as  the  bill  of  exceptions  states,  "  the  evidence 
showed  the  shipment  by  plaintiffs,  on  the  29th  October,  1872, 
of  a  car  load  of  stock,  consisting  of  twenty  mules,  under  a 
written  contract,  as  follows :"  Said  contract  was  dated  the 
29th  October,  1872 ;  was  signed  by  the  plaintiffs,  and  by  the 
station  agent  of  the  Louisville  and  Nashville  and  Great 
Southern  Eailroad  Company,  on  whose  road  the  mules  were 
to  be  transported  to  Decatur,  where  they  were  delivered  to 
the  defendant's  connecting  road,  as  stipulated  in  the  con- 
tract ;  and  contained  the  following  (with  other)  stipulations : 
"Whereas  the  Louisville  and  Nashville  and  Great  Southern 
Bailroad  Company,  and  connecting  lines,  transport  live  stock 
only  at  first-class  rates,  except  when,  in  consideration  of  a 
reduced  rate  on  car-load  ($75),  the  owner  and  shipper 
assumes  certain  risks,  specified  below :  now,  in  consideration 
of  said  railroads  agreeing  to  transport  the  above  described 
live  stock  at  the  reduced  rate  of  $75  per  car-load,  and  a  free 
passage  to  the  owner  or  his  agent  on  the  train  with  the  stock, 
the  said  owners  and  shippers  do  hereby  assume  (and  release 
the  said  railroad  from)  all  injury,  loss,  and  damage,  or  depre- 
ciation, which  the  animals,  or  either  of  them,  may  suffer  in 
consequence  of  being  weak,  or  escaping,  or  injuring  them- 
selves or  each  other,  or  in  consequence  of  overloading,  heat- 
ing, suffocation,  fright,  viciousness,  or  of.  being  injured  by 
fire,  or  the  burning  of  any  material,  while  in  the  possession 
of  the  companies ;  and  from  all  other  damages  incidental  to 
railroad  transportation,  which  shall  not  have  been  caused  by 
the  fraud,  or  gross  negligence,  of  said  railroad  companies. 
And  it  is  further  agreed,  that  in  case  of  accidents  to,  or  de- 
lays of  time,  from  any  cause  whatever,  the  owner  and  ship- 
per is  to  feed,  water,  and  take  proper  care  of  stock,  at  his 
own  expense.  *  *  And  it  is  further  agreed,  that  the  own- 
ers and  shippers,  pr  his  or  their  agents  in  charge  of  stock, 
shall  ride  on  the  freight  train  on  which  the  stock  is  trans- 
ported, and  do  assume  (and  release  said  railroad  companies 
from)  all  risk  of  personal  injury  while  upon  or  about  the 
companies'  trains.  And  it  is  further  agreed,  that  should 
damage  occur,  for  which  the  companies  may  be  liable,  the 
value  .at  the  place  and  date  of  shipment  shall  govern  the 
settlement,  in  which  the  amount  claimed  shall  not  exceed, 
for  a  stallion  or  jack,  $300 ;  for  a  horse  or  mule,  $150  ;  cattle, 
other  animals,  $25.     And  this  agreement  further  wit- 
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nesseth,  that  said  owner  and  shipper  has  this  day  delivered 
to  said  company  the  live  stock  above  described,  to  be  trans- 
ported on  the  conditions,  stipulations,  and  understandings 
above  expressed,  which  have  been  explained  to,  and  are  fully 
understood  by  owner  and  shipper. 

"The  evidence  showed  that  the  plaintiffs  were  both  in 
Nashville  when  the  stock  was  shipped,  and  superintended 
the  loading  of  the  stock  on  a  new  ear ;  that  the  stock  arrived 
in  Montgomery,  on  the  said  car,  on  the  1st  November,  1872, 
at  8  A.  M. ;  that  the  plaintiffs,  or  their  agents,  went  over  to 
the  road,  and  finding  the  car  with  the  stock  on  the  road, 
near  the  defendant's  stock-pen,  and  being  unable  to  find  the 
freight  agent,  W.  G.  Cocke,  who  was  not  at  his  office,  some 
man  in  the  defendant's  employment  unlocked  the  car,  and 
drove  the  stock  from  it  into  the  defendant's  stock-pen,  and 
plaintiffs'  agents  drove  them  over  to  a  stable  in  town,  with- 
out at  the  time  paying  the  freight ;  that  one  of  the  plaintiffs 
observed,  while  the  mules  were  yet  in  the  car,  and  before  it 
was  unloaded,  that  some  of  the  slate  had  been  eaten  by  the 
mules,  and  kicked  off,  and  broken,  which  slats  formed  the 
inclosure  of  the  sides  of  the  car,  and  that  a  spike  was  pro- 
jecting from  one  of  the  broken  slats,  and  that  the  mule  men- 
tioned in  the  complaint  was  injured  on  the  side  of  the  hock, 
and  hobbled  on  three  legs  when  driven  to  the  stable  with 
the  others.  The  evidence  showed,  also,  that  said  mule  was 
in  good  condition  when  loaded,  and  was  so  seriously  dam- 
aged by  the  injury  to  her  hock  as  greatly  to  reduce  her  value, 
which,  at  the  time  of  loading,  was  $225  ;  also,  that  the  stock 
having  been  taken  by  the  consignees,  the  plaintiffs,  without 
paying  for  it,  the  defendant  demanded  of  its  freight  agent 
the  charges  mentioned  in  the  contract,  $75 ;  and  that  he 
paid  it  to  the  defendant,  and  afterwards  brought  suit  against 
the  plaintiffs  to  recover  it,  as  mentioned  in  the  statement 
from  the  justice's  docket,  which  was  in  evidence,  as  follows." 

The  cause  of  action  in  the  suit  before  the  justice  (J.  B. 
Fuller)  was  thus  stated  on  his  docket :  "  Wm.  G.  Cocke  v. 
Henlein  &  Barr.  The  plaintiff  claims  of  the  defendants 
seventy-five  dollars  for  work  and  labor  done  by  the  Louis- 
ville and  Nashville  and  Great  Southern  Kailroad  for  the  de- 
fendants, to-wit,  on  the  30th  day  of  November,  1872,  at  his 
request ;  which  sum  of  money,  with  the  interest  thereon,  is 
now  due  and  unpaid,  and  is  the  property  of  the  plaintiff." 
The  justice's  docket  showed  that  he  rendered  judgment  for 
the  plaintiff,  on  the  3d  January,  1873,  for  $75.  "  There  was 
evidence,  also,"  as  the  bill  of  exceptions  states,  "  that  the 
said  Henlein  &  Barr  appeared  on  the  trial  of  said  suit  before 
the  justice,  and  defended  the  suit,  and  introduced  witnesses 
Vol   lvi 
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to  prove,  by  way  of  defense,  the  injury  to  said  mule,  but  did 
not  show  the  amount  of  damage  to  the  value  of  said  mule ; 
and  that  after  the  rendition  of  said  judgment  by  the  justice, 
they  agreed  to  pay  said  judgment,  if  said  Cocke  would  pay 
the  costs  in  said  justice's  court,  which  was  done.  There  was 
evidence,  also,  that  the  defendant's  road,  from  Decatur  to 
Montgomery,  was  a  part  of  the  line  over  which  the  sto^k  was 
to  be  transported,  under  the  said  contract  above  set  out,  and 
for  which  the  said  freight  was  to  be  paid ;  and  that  neither 
Moses  Barr,  nor  any  other  agent  of  plaintiffs,  travelled  on 
the  train  by  which  the  stock  was  carried.  There  was  evi- 
dence, also,  that  the  schedule  time  of  through  freight  trains 
from  Nashville  to  Montgomery,  at  the  time  of  said  shipment, 
was  fifty- two  hours,  and  from  Decatur  to  Montgomery  was 
forty-eight  hours ;  and  there  was  no  evidence  of  the  time  of 
arrival  at,  or  departure  from  Decatur.  There  was  no  other 
evidence  as  to  the  matters  referred  to  in  this  bill  of  excep- 
tions." 

"Thereupon,  the  court  charged  the  jury  as  follows:  'If 
you  find,  from  the  evidence,  that  the  assignee  of  the  railroad 
company  brought  suit  in  a  justice's  court  for  the  amount  of 
freight  ($75),  and  that  these  plaintiffs  set  up  in  defense  of 
that  suit  the  injury  done  to  the  mule,  amounting  to  about 
$225 ;  then,  as  to  the  $75  thus  litigated  in  the  justice's  court, 
the  plaintiffs  are  not  entitled  to  recover  in  this  suit.  When 
a  railroad  company,  in  another  State,  undertakes  to  ship 
goods  beyond  its  limits  on  other  railroads,  the  liability  they 
incur  in  respect  of  such  undertaking  is  not  that  of  a  common 
carrier,  but  is  only  co-extensive  with  the  contract  of  ship- 
ment That  under  the  contract  in  evidence  in  this  case,  the 
fact  of  injury  to  the  mule  does  not,  of  itself,  afford  a  presump- 
tion of  neglect  by  the  defendant.' 

"  The  court  charged  the  jury,  also,  that  the  value  put  upon 
the  mule  in  the  printed  receipt  (or  contract)  was  not  the 
measure  of  damages,  but  they  could  ascertain  its  value  from 
all  the  evidence  in  the  cause,  if  greater  than  $150 ;  and  that 
plaintiffs  were  not  entitled  [limited?]  to  the  amount  men- 
tioned in  the  printed  receipt,  as  the  agreed  value,  in  estimat- 
ing their  damages.  To  this  charge  the  defendant  excepted, 
and  then  requested  the  court  to  give  each  of  the  following 
charges,  numbered  2,  3,  and  5,  which  were  in  writing,  and 
which  the  court  refused  to  give :  '  2.  That  the  contract  in 
evidence  is  not  unreasonable  on  the  part  of  the  railroad 
company,  if  the  jury  believe  the  facts  recited  therein,  and 
is  the  measure  of  the  defendant's  liability.'  '3.  That  if  the 
jury  believe  the  contract  was  signed  by  the  plaintiffs,  then 
this  signature  is  evidence  of  the  truth  of  the  recitals  therein.' 
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'5.  That  if  the  jury  believe,  from  the  evidence,  that  the 
defendant  required  of  its  agent  payment  of  the  freight  for 
the  car-load  of  mules,  because  of  their  delivery  without  col- 
lecting the  freight  from  the  plaintiffs ;  and  that  the  said 
agent  paid  it,  and  brought  the  suit  before  Justice  Nettles, 
referred  to  in  the  evidence,  to  recover  it  from  the  plaintiffs ; 
and  that  said  plaintiffs  defended  themselves  before  the  jus- 
tice, by  offering  evidence  of  the  injury  to  the  mule  by  the 
defendant  in  this  suit ;  and  that  the  justice  rendered  judg- 
ment against  them,  for  the  whole  amount  claimed  as  freight ; 
then  this  judgment  is  conclusive,  and  plaintiffs  can  not 
recover  in  this  suit  for  the  same  injury,  or  any  part  of  the 
damages  for  it.' " 

The  refusal  of  each  of  these  charges,  and  the  charge  given, 
to  which  exceptions  were  reserved  by  the  defendant,  are  now 
assigned  as  error. 

Rice,  Jones  &  "Wiley,  for  appellant. 

•Sanfoed  &  Moses,  contra. 

STONE,  J. — In  the  case  of  the  North  &  South  Alabama 
Railroad  Co.  v.  H°nlein  dfc  Barr,  52  Ala.  606,  the  question  of 
the  right  of  a  railroad  to  stipulate  tiie  measure  and  extent 
to  which  it  is  to  be  held  accountable,  in  case  of  injury  or 
destruction  of  live  stock  transported  by  it,  was  very  fully 
considered.  "We  there  said  :  "  If  the  measure  of  the  liability 
thus  fixed  appear  to  be  greatly  disproportionate  to  the  real 
value  of  the  animal  and  the  amount  of  freight  received,  we 
should  not  hesitate  to  declare  it  unjust  and  unreasonable. 
But,  as  the  case  is  presented,  it  seems  to  have  been  intended 
to  adjust  the  measure  of  liability  to  the  reduced  rate  of 
freight  charged,  and  to  protect  the  carrier  against  exagger- 
ated or  fanciful  valuations.  We  cannot,  therefore,  pronounce 
it  unjust  and  unreasonable,  and  it  is  the  measure  of  appel- 
lant's liability."  That  case  was  precisely  like  the  present 
one,  in  all  its  material  aspects,  and  we  adhere  to  the  rule 
there  laid  down.  The  result  of  this  ruling  is,  that  the  judg- 
ment of  the  Circuit  Court  must  be  reversed,  so  far  as  the 
instruction  bears  on  this  point 

2.  The  Circuit  Court  did  not  err,  in  charging  the  jury  that 
the  railroad  company  could  not  stipulate  for  immunity  against 
damage  resulting  from  its  own  negligence.  The  policy  of  the 
law,  and  the  interest  of  commerce,  forbid  that. — Steele  v. 
Toivnsend,  37  Ala.  247.  The  third  charge  asked  and  refused 
is  a  legal  truism,  and  should  have  been  given.— 1  Greenl.  Ev. 
§§  23,  26,  211. 
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3.  On  a  charge  given,  and  one  refused,  a  question  of  the 
indivisibility  of  contracts  is  raised.  The  substance  of  the 
court's  ruling  was,  that  although  the  making  of  the  defense 
in  the  suit  of  Cocke  v.  Henlein  dt  Barr,  before  Justice  Nettles, 
was  a  defense,  under  the  plea  of  former  recovery,  to  the 
present  action,  yet  such  defense  was  partial,  extending  only 
to  the  sum  of  seventy-five  dollars,  the  amount  in  controversy 
in  that  suit ;  and  that  the  plaintiffs  in  the  present  action,  on 
the  facts  hypothecated,  if  found  by  the  jury,  could  recover 
the  balance  of  the  damage  sustained  by  them  in  the  alleged 
injury  to  their  mule.  The  defense  in  Justice  Nettles'  court 
involved  the  same  alleged  negligence,  as  that  which  is  relied 
on  for  recovery  in  the  present  action.  Cocke,  the  plaintiff  in 
that  action,  was  but  the  transferree,  or  beneficial  owner,  of 
the  claim  of  the  railroad  for  freight-charges  on  a  lot  of  mules, 
of  which  the  one  in  controversy  constituted  a  part.  The 
defendants,  Henlein  &  Barr,  had  the  legal  right  to  make 
that  defense  in  that  action  ;  and  if  they  had  established  it  to 
the  satisfaction  of  the  justice,  they  would,  thereby,  have 
defeated  a  recovery.  This,  on  the  doctrine  of  recoupment. — 
Hatchett  v.  Gibson,  13  Ala.  587.  The  justice  had  jurisdiction 
to  try  the  issue  thus  raised,  and  he  did  try  and  determine  it. 
The  decision  of  Justice  Nettles  was,  that  Henlein  &  Barr  had 
no  legal  cause  of  action  against  the  railroad  company,  for 
the  alleged  injury  to  the  mule ;  and  Henlein  &  Barr  permit- 
ted that  judgment  to  stand.  According  to  the  statements  of 
the  bill  of  exceptions,  it  is  still  an  unreversed  judgment  of  a 
court  of  competent  jurisdiction.  The  rule  of  law  is,  that  an 
issue  once  tried  and  determined,  before  a  court  of  competent 
jurisdiction,  is  conclusive,  until  reversed,  of  both  law  and 
fact  involved  in  the  issue,  whenever  it  arises  a  second  time 
between  the  same  parties  or  their  privies. — Rakes  v.  Pope, 
7  Ala.  161 ;  1  Brick.  Dig.  823,  §§  273,  274 ;  1  Greenl.  Ev. 
§§  522,  523  ;  Gould  v.  Evansville  &  C rawfordsville  R.  R.  Co., 
1  Otto,  526,  and  authorities  cited  ;  Cromwell  v.  County  of  Sac, 
Sup.  Ct.  U.  S.,  October  term,  1876. 

4.  It  is  well  settled,  that  a  single  contract,  unless  it  be  paya- 
ble in  installments,  can  not  be  split  up,  and  become  the 
foundation  of  a  plurality  of  suits  ;  and  if  the  owner  of  such 
claim  or  cause  of  action  bring  suit  on  a  part  of  it,  and  either 
succeed  or  fail  in  such  suit,  he  can  not  afterwards  sue  on  the 
residue  of  the  claim  or  cause  of  action.  The  reason  is  the 
simple,  yet  well-known  proposition,  that  the  law  will  not 
permit  such  splitting  up  of  a  single  cause  of  action. —  Oliver 
v.  Holt,  11  Ala.  574 ;  O'Neal  v.  Brown,  21  Ala.  482. 

In  the  case  of  Guernsey  v.  Carver,  8  Wend.  492,  two  con- 
secutive suits  were  brought  on  different  parts  or  items  of  one 
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continuous,  running  account,  the  whole  of  which  was  con- 
tracted before  the  institution  of  the  first  suit.  On  the  plea 
of  tender,  the  first  suit  went  off,  at  the  costs  of  the  plaintiff. 
To  the  second  suit,  the  defendant,  among  other  defenses, 
pleaded  "  a  former  suit  for  the  same  identical  cause  and 
causes  of  action,  and  that  such  proceedings  were  had  in  such 
suit  that  it  was  adjudged  *  *  that  the  plaintiff  should  go 
thereof  without  day,  and  that  defendant  should  recover  his 
costs  of  defense."  The  items  for  which  the  two  several  suits 
were  brought  were  in  fact  different.  The  court — Nelson,  J. — 
said  :  "  If  a  plaintiff  bring  an  action  for  a  part  only  of  an 
entire  and  indivisible  demand,  the  judgment  in  that  action 
is  a  conclusive  bar  to  a  subsequent  suit  for  another  part  of 
the  same  demand.  *  *  The  whole  account  being  due 
when  the  first  suit  was  brought,  it  should  be  viewed  in  the 
light  of  an  entire  demand,  incapable  of  division  for  the  pur- 
pose of  prosecution.  The  law  abhors  a  multiplicity  of  suits." 
See,  also,  Stevens  v.  Loekivood,  13  Wend.  644 ;  Bendernagle  v. 
Corks,  19  Wend.  207 ;  Bunnel  v.  Pinto,  2  Conn.  431. 

The  defense  made  by  Henlein  &  Barr  before  Justice  Net- 
tles was  recoupment.  Such  plea  is  in  its  very  nature  defen- 
sive, and  the  party  making  it  seeks  only  to  cut  out,  or  keep 
back,  a  part,  or  the  whole  of  the  plaintiff's  demand.  Whether 
such  defense  is  a  waiver  or  abandonment  of  all  claim  by 
reason  thereof,  save  that  which  abates  or  defeats  plaintiff's 
recovery,  is  not  fully  settled.  This  court,  in  McLane  v.  Mil- 
ler, 12  Ala.  643,  asserted  the  affirmative  of  the  proposition  ; 
and  declared  that  no  action  will  lie  for  the  recovery  of  a  bal- 
ance of  a  claim,  a  part  of  which  has  been  used  as  recoup- 
ment of  damages  in  a  former  suit.  Britton  v.  Turner,  6  N. 
H.  481,  decides  the  same  thing.  In  Waterman  on  Set-Off, 
this  question  is  treated  as  unsettled,  referring  to  3Iandel%  v. 
Steel,  8  Mees.  &  W  858.— See  Waterman  on  Set-Off,  §  531 ; 
Mason  v.  Heyioard,  3Min.  182.  We  prefer  to  follow  the  lead 
of  McLane  v.  Miller,  supra,  and  hold  that,  in  such  case,  no 
action  can  be  brought  for  the  residuum  of  a  claim,  a  part  of 
which  has  been  utilized  by  way  of  recoupment  in  a  former  suit. 

5.  Another  principle  is,  perhaps,  fatal  to  the  plaintiffs' 
right  of  recovery  in  the  present  action,  if  the  statements  of 
the  bill  of  exceptions  be  true.  The  defense  they  offered 
before  Justice  Nettles,  presented  the  same. want  of  diligence, 
and  the  same  damage  to  the  same  property,  as  those  set  up 
in  the  present  suit.  In  that  case,  they  were  adjudged  insuffi- 
cient to  bar  a  recovery.  The  claim  thereby  became  res  judi- 
cata, and  can  not  be  the  foundation  of  an  independent  suit. 
Wright  v.  Salisbury,  46  Mo.  26  ;  Baker  v.  Stinchfield,  57  Maine, 
363  ;  Collins  v.  Bennett,  46  N.  Y.  490. 
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In  every  aspect  in  which  we  can  view  this  question,  we 
hold  that  Henlein  &  Barr,  by  the  defense  they  made  before 
Justice  Nettles,  have  tested  the  validity  of  their  demand, 
and  have  consented  to  abandon  all  claim  against  the  railroad, 
except  that  which  they  asserted  in  that  action ;  and  that, 
having  failed  in  that  defense,  they  have  barred  themselves 
of  all  right  to  maintain  a  suit  on  that  claim,  or  any  part 
thereof. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  cause 
remanded. 

MANNING,  J. — For  my  views  in  respect  to  the  first  point 
above  considered,  I  refer  to  the  dissenting  opinion  delivered 
in  the  case  between  the  same  parties,  in  52  Ala.  Rep.  606. 


Thweatt  v.  McLeod. 

Bill  in  Equity  to  enforce  Vendor's  Lien  on  Land ;  Cross  Bill 
for  Set- Off  and  Recoupment  of  Damages. 

1.  Misrepresentation  by  vendor ;  purchaser's  remedies. — If  the  vendor  of  land, 
through  ignorance,  mistake,  or  fraud,  misrepresents  a  material  fact;  and  the 
purchaser  has  a  right  to  rely  on  such  representation,  does  in  fact  rely  on  it, 
and  is  thereby  injured;  he  may,  at  his  election,  rescind  the  contract,  recover 
damages  for  the  injury,  or  insist  on  it  as  matter  of  defense  to  an  action  on  the 
contract. 

2.  Parol  evidence  of  misrepresentation  by  vendor;  when  admissible. — "When 
neither  the  bond  for  title,  nor  the  deed,  nor  the  notes  for  the  purchase-money, 
etate  how  many  acres  of  timbered  land  are  included  in  the  tract  sold,  parol 
evidence  is  admissible  for  the  purchaser,  in  defense  of  a  suit  founded  on  one 
of  the  notes,  to  show  that  the  vendor  misrepresented  the  number  of  acres  that 
were  timbered:  such  evidence  goes  to  the  consideration  of  the  contract,  and 
its  failure,  and  does  not  come  within  the  general  rule  excluding  parol  evidence 
to  contradict  or  vary  written  instruments. 

3.  Waiwr  of  misrepresentation. — If  the  purchaser,  having  full  knowledge  of 
the  misrepresentation  of  material  facts  by  his  vendor,  which  would  entitle  him 
to  rescind  the  contract,  or  to  claim  an  abatement  of  the  purchase-money, 
nevertheless  enters  into  new  stipulations  with  his  vendor,  by  which  he  obtains 
an  extension  of  the  time  for  the  payment  of  the  purchase-money,  he  thereby 
ratifies  the  contract,  waives  the  objection,  and  cannot  afterwards  take  ad- 
vantage of  it  when  sued  on  the  contract. 

Appeal  from  the  Chancery  Court  of  Montgomery. 

Heard  before  the  Hon.  Adam  C.  Feldee. 

The  original  bill  in  this  case  was  filed  on  the  13th  April, 
1872,  by  Sydney  McLeod,  against  Hiram  Thewatt,  and 
sought  to  enforce  a  vendor's  lien  on  land  for  the  unpaid  bal- 
ance of  the  purchase-money.     The  land  contained  about  two 
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hundred  and  twenty  acres,  and  was  sold  and  conveyed  to  said 
Hiram  Thweatt  by  Norman  McLeod,  on  the  23d  August,  1867, 
for  twelve  bales  of  cotton,  to  be  delivered  as  follows  :  two 
bales  on  the  1st  January,  1868,  two  bales  on  the  1st  January, 
1869,  and  eight  bales  on  the  1st  January,  1870 ;  for  which 
said  Thweatt  executed  his  three  promissory  notes,  or  written 
obligations.  The  first  two  notes  were  discharged  by  the  de- 
livery of  the  cotton  at  the  times  specified  ;  and  on  the  25th 
October,  1869,  before  the  maturity  of  the  last  note,  the  con- 
tract was  changed  by  the  mutual  agreement  of  the  parties, 
and  Thweatt  executed  his  note  to  said  McLeod  for  $950.40, 
payable  on  the  25th  December,  1870.  This  note  was  given 
in  lieu  of  the  note  for  the  delivery  of  the  eight  bales  of  cot- 
ton, and  purported  on  its  face  to  be  given  for  the  purchase- 
money  of  the  land ;  and  the  complainant  claimed  it  by  as- 
signment from  said  Norman  McLeod.  The  defendant  an- 
swered the  bill,  admitting  the  terms  of  the  contract  as  above 
stated,  but  denying  that  it  gave  McLeod  a  lien  on  the  land 
for  the  delivery,  of  the  cotton,  or  that  the  new  note,  given  in 
discharge  of  the  indebtedness  for  cotton,  was  a  lien  on  the 
land ;  and  he  alleged  that  said  McLeod,  at  the  time  the  con- 
tract was  made,  and  afterwards,  represented  that  the  tract 
contained  one  hundred  acres  of  wood-land,  whereas  it  con- 
tained in  fact  only  about  seventy  acres,  and  that  the  com- 
plainant acquired  the  note  with  full  knowledge  of  this  mis- 
representation, and  of  said  McLeod's  repeated  promises  "to 
make  it  good."  On  account  of  this  misrepresentation,  which 
he  alleged  was  a  material  inducement  to  the  contract  on  his 
part,  the  defendant  insisted  that  he  was  entitled  to  an  abate- 
ment of  the  purchase-money,  to  the  extent  of  the  difference 
in  value  between  the  cleared  land  and  the  .wood-land ;  and 
he  asked  that  his  answer  might  be  taken  as  a  cross  bill  as  to 
this  matter,  and  that  he  might  have  the  appropriate  relief  on 
account  of  it. 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor 
dismissed  the  cross  bill,  and  rendered  a  decree  for  the  com- 
plainant ;  but  delivered  no  .opinion,  and  gave  no  reasons 
for  his  decree.  The  chancellor's  decree  is  now  assigned  as 
error. 

R.  M.  Williamson,  with  Fitzpatrick  &  Rugeley,  for  appel- 
lant.— The  misrepresentation  as  to  the  quantity  of  wood- 
land, making  a  material  difference  in  the  value  of  the  tract, 
entitled  the  purchaser  to  an  abatement  of  the  purchase- 
money. — Kelly's  Heirs  v.  Allen,  34  Ala.  667;  Kannady  v. 
Lambert,  37  Ala.  59.  The  execution  of  a  new  note  by  the 
purchaser  was  not  a  waiver  of  the  right  to  insist  on  this  de- 
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fense. — Huckabee  v.  Albrition,  10  Ala.  660;  McGar  v.    Wil- 
liams, 26  Ala.  487. 

Stone  &  Clopton,  contra. — The  chancellor's  decree  may  be 
sustained  on  several  distinct  grounds.  In  the  first  place, 
there  is  no  convincing  proof  of  any  misrepresentation  as  to 
the  quantity  of  wood-land.  If  any  representation  at  all  was 
made,  prior  to  the  consummation  of  the  contract,  it  was  not 
carried  into  the*writings,  and  cannot  be  shown  by  parol ;  and 
if  it  was  made  after  the  execution  of  the  writings,  it  was  with- 
out consideration.  If  the  alleged  misrepresentation  was 
made,  it  was  waived  by  the  execution  of  the  new  note,  by 
which  the  purchaser  obtained  an  extension  of  the  time  of 
payment ;  for  he  had  acquired  full  knowledge  of  the  quantity 
of  wood-land  in  the  tract,  long  before  the  execution  of  the 
new  note. 

BEICKELL,  C  J. — A  misrepresentation  of  a  material 
fact,  on  which  another  has  a  right  to  rely,  whether  made  will- 
fully and  intentionally,  or  from  mistake,  inadvertence,  or 
ignorance,  will  operate  to  avoid  a  contract  founded  on  it. — 
Juzan  v.  .Touhnin,  9  Ala.  662;  Ifunroe  v.  Pritchett,  16  Ala. 
785.  The  party  injured  by  it  has  his  election,  either  to  re- 
scind the  contract,  or,  affirming  it.  to  recover  damages  for  the 
injury,  or  insist  on  it  as  matter  of  defense  to  an  action 
founded  on  the  contract. — Kerr  on  Fraud,  330. 

The  misrepresentation  of  which  appellant  complains  was, 
that  the  tract  of  land  contained  one  hundred  acres  in  tim- 
bered land,  when  in  fact  it  contains  not  more  than  seventy 
acres.  The  materiality  of  the  representation  is  apparent 
from  the  difference  in  the  value  of  the  tract,  if  the  repre- 
sentation had  been  true,  and  its  value  as  the  fact  is  shown 
to  exist.  The  representation  did  not  refer  to  the  title  of  the 
vendor,  nor  to  the  quantity  of  land,  nor  to  any  matter  em- 
braced in  the  bond  for  title,  or  the  notes  executed  for  the 
payment  of  the"  purchase-money.  It  was  in  relation  to  a  col- 
lateral thing ;  and  in  the  admission  of  parol  evidence  to 
prove  the  representation,  the  rule  inhibiting  its  introduction 
to  add  to,  vary,  or  alter  the  written  contract,  is  not  infringed. 
The  evidence  is  addressed  to  the  consideration  of  the  con- 
tract, and  its  failure. —  Cozzins  v.  W/rilah-r,  3  Stew.  &  Port. 
322  ;  Dixon  v.  Barclay,  22  Ala.  370  ;  Pierce  v.  Wilson,  34  Ala. 
596 ;  1  Green.  Ev.  §  284. 

A  careful  examination  of  the  evidence  may  leave  it  in 
doubt,  whether  the  representation  was  in  fact  made  at  the 
time  of  the  sale,  and  whether  the  appellant  relied  on  it,  as 
an  element  of  the  contract,  or  whether  he  did  not  rely  wholly 


378  SUPREME  COURT  [Dec.  Term, 

[Thweatt  v.  McLeod.  ] 

on  his  own  knowledge  of  the  lands.  We  incline  to  the  opin- 
ion, the  last  is  true.  But,  conceding  the  appellant's  reliance 
on  the  representation  at  the  time  of  the  purchase,  it  is  too 
late  for  him  now  to  urge  it,  either  as  a  ground  for  a  rescis- 
sion of  the  contract,  or  in  recoupment  of  the  purchase- 
money.  Contracts  tainted  with  fraud,  or  into  which  a  party 
is  induced  by  mistake,  or  by  misrepresentation,  are  capable 
of  ratification  and  confirmation  ;  and  the  ratification  or  con- 
firmation cures  the  infirmity.  If,  with  full  knowledge  of  all 
tie  facts,  the  party  injured  proceeds  to  consummate  the  con- 
tract, if  executory,  treating  it  as  valid,  it  is  thereby  con- 
firmed, and  he  will  not  be  allowed  subsequently  to  impeach 
it.  The  case  of  Gilmer  v.  Ware,  19  Ala.  252,  is  an  illustra- 
tion. The  purchaser  of  a  slave  at  public  auction,  having  in- 
formation of  the  unsoundness  of  the  slave,  and  of  facts  con- 
stituting fraud  in  the  sale,  nevertheless  paid  the  purchase- 
money,  without  objection ;  and  it  was  held,  he  could  not  sub- 
sequently maintain  an  action  on  the  case  to  recover  damages 
because  of  the  fraud.  If,  while  the  contract  is  executory,  the 
party  injured,  with  full  knowledge  of  all  the  facts,  elects  to 
proceed  in  its  execution — enters  into  new  negotiations  and 
stipulations,  whereby  he  obtains  a  benefit,  and  the  other  par- 
ty sustains  a  corresponding  detriment — he  is  regarded  as 
ratifying  or  confirming  the  contract,  and  it  becomes  obliga- 
tory on  him. — Edwards  v.  Roberts,  7  Sm.  &  Mar.  544 ;  Pear- 
sail  v.  Chaplin,  44  Penn.  9. 

The  lands  were  originally  purchased  by  appellant  for  a 
certain  number  of  bales  of  cotton,  deliverable  in  different 
quantities,  at  the  expiration  of  one,  two,  and  three  years 
from  the  time  of  purchase.  Possession  followed  the  pur- 
chase; and  three  years  having  elapsed,  two  of  the  install- 
ments of  the  cotton  having  been  delivered,  and  the  time  for 
the  delivery  of  the  third  arriving,  desiring  indulgence,  he  en- 
ters into  a  new  agreement  with  the  vendor.  By  this  new 
agreement,  the  contract  is  changed  from  one  for  the  delivery 
of  cotton,  into  a  contract  for  the  payment  of  money  absolute- 
ly, and  the  time  of  payment  is  extended  for  twelve  months. 
The  appellant  then  had  full  knowledge  that  there  was  not  a 
correspondence  of  the  quantity  of  timbered  land  in  the  tract, 
with  the  quantity  he  avers  the  vendor  represented  it  to  con- 
tain. In  this  transaction,  the  appellant  must  have  intended 
an  affirmance  of  the  original  contract,  or  he  intended  to  lull 
the  vendor  into  security — into  reliance  on  it,  and  into  the  be- 
lief that  he  designed  its  performance  ;  thereby  obtaining  the 
benefit  of  an  extension  of  the  time  of  payment,  while  secretly 
intending,  after  he  had  realized  the  benefit,  to  impeach  the 
contract  for  a  misrepresentation  of  which  he  had  abstained 
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from  complaining.  To  suppose  the  last  was  his  intention,  is 
the  imputation  to  him  of  an  intentional  deception,  more  of- 
fensive in  good  morals  than  the  misrepresentation  attributed 
to  the  vendor.  The  one  may  have  been  made  innocently, 
through  ignorance,  mistake,  or  inadvertence.  The  other  is 
willful,  and  deliberate,  for  the  purpose  of  deceiving. 

The  new  contract  into  which  the  appellant  entered,  the 
benefits  of  which  resulted  to  him  only,  was  a  confirmation  of 
the  original  contract,  precluding  the  defense  now  interposed. 
The  case  of  Huckabee  v.  Albritton,  10  Ala.  657,  is  not  in  con- 
flict with  this  view.  The  question  of  that  case  was,  whether 
a  mere  subsequent  promise  to  pay,  after  the  discovery  of  the 
fraud,  would  preclude  a  defense ;  and  it  was  properly  held, 
that  it  would  not.  The  court,  however,  clearly  indicate  that, 
if  by  the  new  promise  the  vendor  had  been  led  into  a  differ- 
ent position  from  that  in  which  he  stood  when  it  was  made, 
or  had  been  induced  to  act  on  it,  the  rule  would  be  different. 

The  decree  of  the  chancellor  is  affirmed. 

Stone,  J.,  not  sitting,  having  been  of  counsel. 


Glaze  v.  Blake. 

Statutory  Action  for  Recovery  of  Personal  Property  in  Specie  ; 
Statutory  Certiorari  from  Justice's  Court. 

1.  Declarations  not  part  of  res  gestae.—  Declarations  by  the  wife  of  her  inten- 
tion to  purchase  a  mule  with  money  then  paid  to  her.  and  her  husband's  sub- 
sequent declarations  that  he  had  bought  the  mule  in  controversy  for  her,  are 
not  competent  evidence  for  her,  as  a  part  of  the  res  gestce,  in  a  suit  for  the 
mule  between  her  and  one  claiming  under  a  mortgage  from  her  husbaud. 

2.  General  objection  to  evidence  partly  legal. — A  general  objection  to  a  mass 
of  evidence,  some  of  which  is  legal,  may  be  overruled  entirely. 

3 .  Declarations  explanatory  of  possession. — Declarations  of  the  wife,  assert- 
ing her  ownership  of  a  mule,  which  a  person  was  seizing  under  a  mortgage 
from  her  husband,  are  admissible  evidence  for  her,  on  the  principle  of  res 
gestcK,  in  a  subsequent  action  against  the  mortgagee. 

4.  Wife's  earnings ;  gift  by  huspand  to  wife. — Under  our  statutes,  as  at  com- 
mon law,  the  wife's  earnings  belong  to  the  husband,  and  he  cannot  give  them 
to  her,  to  the  prejudice  of  his  existing  creditors  ;  but,  as  against  subsequent 
creditors,  the  gift  would  be  valid,  unless  tainted  with  a  fraudulent  intent. 

5.  Abstract  charge. — When  a  charge  is  asked  and  refused,  this  court  will 
presume  that  it  was  refused  because  it  was  abstract,  unless  the  record  affirma- 
tively shows  that  there  was  some  evidence  in  support  of  each  fact  hypotheti- 
cally  stated  in  it. 

6.  Impeaching  witness. — -A  willfully  false  statement,  made  by  a  witness  out 
of  court,  does  not  raise  any  presumption  that  his  testimony  is  altogether  false. 

7.  Sale  or  mortgage  of  personal  property  by  person  in  possession. — Having 
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possession  of  personal  property,  by  permission  of  the  owner,  does  not  confer 
the  power  to  sell  or  mortgage  it,  even  in  favor  of  a  bona  fide  purchaser  for 
valuable  consideration  without  notice. 

8.  Plea  to  jurisdiction  of  justice  of  the  peace;  waiver  of. — In  an  action  for  the 
recovery  of  personal  property  in  specie,  commenced  in  a  justice's  court,  and 
carried  by  appeal  or  statutory  certiorari  to  the  Circuit  Court,  where  cases  so 
brought  up  are  required  to  be  tried  de  novo,  "without  regard  to  any  defect  in 
the  summons  or.  other  proceedings  before  the  justice"  (Rev.  Code,  §  2772),  no 
objection  can  be  raised  to  the  jurisdiction  of  the  justice,  on  account  of  the 
value  of  the  property  exceeding  the  amount  of  which  he  has  jurisdiction, 
when  that  question  was  not  raised  before  him.  (Overruling  Pearce  v.  Pope, 
42  Ala.  319.) 

9.  Same. — It  seems  that,  if  a  justice  of  the  peace  renders  a  judgment  in  a 
matter  of  which  he  has  not  jurisdiction,  or  for  an  amount  beyond  his  juris- 
diction, it  may  be  vacated  and  quashed  in  the  Circuit  Court,  on  certiorari  as  at 
common  law,  issued  from  that  court,  if  the  defect  appears  on  the  face  of  the 
papers  sent  up  by  the  justice,  although  the  objection  was  not  raised  before 
him. 

Appeal  from  the  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  James  Q.  Smith. 

This  action  was  brought  by  Mary  Blake,  against  J.  T. 
Glaze,  to  recover  a  mule,  together  with  damages  for  its  de- 
tention ;  and  was  commenced  before  a  justice  of  the  peace,  on 
the  2d  February,  1875.  On  the  trial,  the  justice  rendered  a 
judgment  for  the  plaintiff,  assessing  the  value  of  the  mule  at 
sixty-five  dollars.  The  case  was  then  carried  by  the  defend- 
ant, by  certiorari  granted  by  the  judge  of  probate,  into  the 
Circuit  Court,  where  a  trial  was  had,  de  novo,  and  the  defend- 
ant reserved  the  following  bill  of  exceptions  : 

"The  plaintiff  introduced  one  Ned  Blake  as  a  witness,  who 
was  her  husband,  and  who  testified  that,  about  four  years 
before  the  trial,  he  bought  the  mule  in  controversy,  with 
money  earned  by  his  said  wife  ;  that  he  bought  said  mule  for 
his  wife,  and  it  was  his  wife's  property.  Said  witness  testi- 
fied, also,  on  cross  examination,  that  he  had  mortgaged  the 
mule  to  Albert  Elmore,  for  advances  to  make  a  crop  ;  that 
he  had  the  possession  and  control  of  said  mule  when  he  so 
mortgaged  her,  and  represented  to  said  Elmore  that  the  mule 
was  his  property,  although  he  well  knew  that  it  was  his 
wife's ;  that  the  advances  he  received  by  means  of  said  mort- 
gage were  plows,  and  other  farming  implements,  clothing  for 
his  said  wife,  and  provisions,  which  were  consumed  by  him- 
self and  his  family,  including  his  wife  ;  and  he  further  testi- 
fied, that  after  so  mortgaging  said  mule,  he  told  his  wife 
about  it,  and  that  she  objected  to  said  mortgage  with  him. 
The  plaintiff  next  introduced  one  Jackson  Morgan  as  a  wit- 
ness, who  testified  that,  before  the  purchase  of  said  mule,  he 
counted  out  for  the  plaintiff  sixty-five  dollars  in  currency, 
alleged  by  her  to  be  her  money,  with  which  she  intended  to 
purchase  a  mule  ;  and  that  her  husband,  said  Ned  Blake, 
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subsequently  showed  him  the  mule  in  controversy,  stating 
that  he  had  bought  it  for  his  wife,  the  plaintiff.  The  de- 
fendant objected  to  the  above  testimony  of  said  Morgan,  on 
the  ground  that  it  consisted  of  the  plaintiff's  declarations, 
not  part  of  the  res  gestae,  and  in  her  own  interest ;  and  that 
the  statements  of  said  Ned  Blake  were  hearsay.  The  court 
overruled  the  objection,  and  the  defendant  excepted. 

"The  plaintiff  next  introduced  D.  C.  Mitchell  as  a  witness, 
who  testified  that,  before  the  bringing  of  this  suit,  he,  as  the 
defendant's  agent,  went  out  to  take  possession  of  said  mule, 
under  the  said  mortgage  to  Albert  Elmore,  which  had  been 
assigned  to  said  defendant ;  that  he  took  possession  of  the 
ni'.ile  under  said  mortgage,  and  delivered  her  to  the  defend- 
ant ;  and  that  the  plaintiff,  when  he  took  possession  of  said 
mule,  told  him  that  it  was  her  mule,  and  objected  to  the 
taking  thereof  under  said  mortgage.  The  defendant  objected 
to  the  declarations  of  the  plaintiff  to  said  witness,  but  the 
court  overruled  the  objection ;  to  which  ruling  the  defendant 
excepted. 

"The  plaintiff  also  introduced  one  H.  R.  Edmunds  as  a 
witness,  who  testified,  that  he  knew  the  said  mule,  and  was 
willing  to  give  eighty  dollars  for  her  before  the  commence- 
ment of  this  suit ;  and  the  other  witnesses  as  to  value  testi- 
fied, that  the  mule  was  worth  from  sixty  to  eighty  dollars. 
The  defendant  having  pleaded  the  general  issue,  in  short  by 
consent,  with  leave  to  give  in  evidence  any  matter  that  would 
be  admissible  under  any  special  plea,  read  in  evidence  the 
said  mortgage  to  Albert  Elmore  ;"  which  was  dated  the  18th 
April,  1873,  and  recited  that  the  mule  was  the  property  of 
said  Ned  Blake,  and  that  he  had  a  right  to  sell  or  mortgage 
it ;  and  its  execution,  probate,  and  transfer  by  said  Elmore 
to  the  defendant,  on  the  18th  December,  1873,  were  duly 
proved.  "The  defendant  then  introduced  one  Barker  as  a 
witness,  who  testified,  that  said  Ned  Blake,  when  he  executed 
said  mortgage  to  Elmore,  represented  said  mule  to  be  his 
property  ;  that  said  mortgage  was  transferred  by  Elmore  to 
tiie  defendant,  on  the  18th  December,  1873,  for  seventy  dol- 
lars, which  the  defendant  paid;  that  said  mule  had  been 
brought  into  Montgomery  on  that  day,  by  order  of  said  El- 
more, to  be  sold  in  satisfaction  of  said  mortgage,  but  the  de- 
fendant advanced  the  money  for  said  Blake,  and  took  a  trans- 
fer of  said  mortgage  to  himself,  allowing  said  Blake  to  retain 
the  mule  as  before ;  that  said  plaintiff,  so  far  as  he  knew, 
had  never  put  in  any  claim  to  said  mule,  or  given  notice  of 
any  claim,  until  the  commencement  of  this  suit ;  and  that  he, 
witness,  was  in  the  employment  of  said  Elmore,  and  wit- 
nessed  these  transactions.     The   defendant  then   testified, 
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substantially,  to  the  same  state  of  facts  as  said  Barker ;  also, 
that  said  mortgage  had  never  been  satisfied ;  that  he  had 
had  said  mule  seized  and  sold  under  said  mortgage  before 
the  bringing  of  this  suit,  and  bought  it  in  at  the  mortgage 
sale,  having  the  right  to  do  so  under  said  mortgage ;  that 
said  plaintiff  had  never,  so  far  as  he  knew,  claimed  said  mule 
until  the  bringing  of  this  suit,  and  had  never  otherwise  de- 
manded said  mule  of  him ;  and  that  the  mule  was  worth 
about  sixty  dollars. 

"The  foregoing  was,  substantially,  all  the  testimony  intro- 
duced on  the  trial ;  and  upon  the  foregoing  testimony,  and 
no  other,  the  defendant  asked  the  court,  in  writing,"  to  give 
each  one  of  the  following  charges  : 

"1.  The  jury  are  to  decide  whether  or  not  the  testimony 
of  the  witnesses  is  worthy  of  belief ;  and  in  doing  so,  they 
may  look  to  and  consider  the  acts,  declarations,  and  conduct 
of  the  witnesses,  in  reference  to  the  subject-matter  of  their 
testimony,  prior  to  the  time  of  their  testifying,  as  well  as  to 
all  the  other  circumstances  of  the  case. 

"2.  If  the  acts,  conduct,  and  declarations  of  the  witnesses, 
prior  to  the  time  of  their  testifying,  have  been  inconsistent 
with  their  testimony,  the  jury  should  regard  this  circum- 
stance in  passing  upon  the  credibility  of  the  testimony. 

"3.  A  witness,  shown  to  be  willfully  false  in  one  thing,  is 
presumed  by  the  law  to  be  false  in  all. 

"4.  If  the  jury  believe,  from  all  the  circumstances  of  the 
case,  as  shown  by  the  testimony,  that  any  one  or  more  of  the 
witnesses  are  not  worthy  of  belief,  it  is  their  duty,  in  making 
up  their  verdict,  to  disregard  the  testimony  of  such  witness 
or  witnesses. 

"5.  If  the  jury  believe,  from  the  evidence,  that  Ned  Blake, 
the  plaintiff's  husband,  mortgaged  the  mule  in  controversy 
to  Albert  Elmore,  for  a  valuable  consideration ;  and  that  said 
Elmore  subsequently  transferred  said  mortgage,  for  value,  to 
defendant ;  and  that  defendant  now  holds  said  mule,  under 
said  mortgage  ;  and  that  the  plaintiff  was  aware  of,  and  vol- 
untarily assented  to  said  mortgage,  without  restraint  from 
her  husband ;  and  that  her  assent  was  fraudulent, — then  the 
plaintiff  is  estopped  from  asserting  her  title  to  the  mule,  and 
the  jury  must  find  for  the  defendant. 

"6.  If  the  jury  believe,  from  the  evidence,  that  the  plaintiff 
allowed  her  husband  to  mortgage  the  mule  in  controversy, 
and  did  not  assert  her  title  to  it,  but  remained  silent,  and  so 
remained  silent  with  the  intent  to  defraud  the  said  Elmore 
and  the  defendant, — then  the  jury  must  find  for  the  de- 
fendant. 

"7.    In  determining  the  question,  as  to  whether  the  plain- 
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tiff's  silence  as  to  her  title  to  the  mule  was  fraudulent,  the 
jury  may  look  at  the  circumstance,  that  the  plaintiff  partici- 
pated in  the  benefits  arising  from  the  mortgage  of  the  mule, 
and  never  asserted  her  title  until  after  the  benefits  were  ex- 
hausted (if  such  appears  from  the  testimony  to  be  the  case), 
as  well  as  to  all  the  other  circumstances  of  the  case. 

"8.  The  earnings  of  the  wife  are  the  property  of  the  hus- 
band ;  and  if  Ned  Blake  purchased  the  mule  with  his  wife's 
earnings,  and  took  the  title  in  his  own  name,  then  the  mule 
was  his,  and  the  jury  must  find  for  the  defendant. 

"9.  If  the  jury  find,  from  the  evidence,  that  the  defend- 
ant was  a  bona  fide  purchaser  for  value,  without  notice,  from 
a  person  who  was  in  possession  by  permission  of  the  plain- 
tiff, then  they  must  find  for  the  defendant." 

The  court  gave  the  1st,  2d,  and  4th  charges,  as  asked,  but 
refused  each  of  the  others ;  to  which  several  refusals  the  de- 
fendant duly  excepted.  The  jury  having  returned  a  verdict 
for  the  plaintiff,  assessing  the  value  of  the  mule  at  seventy 
dollars,  and  the  hire  at  twenty  dollars,  the  defendant  moved 
in  arrest  of  judgment,  and  to  dismiss  the  cause,  on  the 
ground  that  the  justice  of  the  peace  had  no  jurisdiction  of 
the  case,  and  his  judgment  was  void  for  want  of  jurisdiction. 
The  court  granted  these  motions,  "on  the  payment  of  the 
costs  of  the  case  by  the  defendant ;"  to  which  ruling  the  de- 
fendant excepted,  "because  the  court  did  not  grant  the  mo- 
tion absolutely  and  unconditionally." 

The  several  rulings  of  the  court  on  the  evidence,  the  re- 
fusals of  the  several  charges  asked,  and  the  refusal  to  dis- 
miss the  case  absolutely,  as  above  stated,  are  now  assigned  as 
error. 

L.  A.  Shaver,  for  appellant. — 1.  The  court  should  have 
granted  the  motion  in  arrest  of  judgment,  and  should  have 
dismissed  the  case,  absolutely  and  unconditionally,  because 
the  justice  of  the  peace  had  no  jurisdiction  of  it.  In  detinue, 
or  actions  for  the  recovery  of  personal  property  in  specie, 
the  jurisdiction  of  a  justice  of  the  peace  is  limited  to  fifty 
dollars.— Eev.  Code,  §  841 ;  Taylor  v.  Wood,  54  Ala.  The 
judgment  rendered  by  the  justice  was  absolutely  void,  and 
the  defect  appeared  on  the  face  of  the  proceedings,  both  be- 
fore him,  and  in  the  Circuit  Court.  The  defect  was  in  a 
want  of  jurisdiction  of  the  subject-matter,  and  could  not  be 
cured  by  any  act  of  the  parties.  The  failure  to  plead  to  the 
jurisdiction  was  not  a  waiver  of  the  defect,  since  even  ex- 
press consent  cannot  confer  jurisdiction  in  such  cases.  A 
judgment,  pronounced  by  a  tribunal  having  no  authority  to 
determine  the  matter  in  issue,  is  necessarily  and  incurably 
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void  :  it  neither  binds  nor  bars  any  one  :  it  can  neither  con- 
fer nor  take  away  any  rights;  all  acts  performed  under  it, 
and  all  claims  flowing  out  of  it,  are  void. — Freeman  on  Judg- 
ments, §£  117,  120;  Pearce  v.  Pope,  42  Ala.  321;  Crabtree  v. 
Cliatl,  22  Ala.  188  ;  Wightman  v.  Ka.rsner,  20  Ala.  446 ;  State 
v.  Caroline,  20  Ala.  19 ;  Jeffrie*  v.  Harbin,  20  Ala.  387 ;  Lamar 
v.  Commissioners'  Court,  21  Ala.  77*> ;  Thompson  v.  Lea,  28 
Ala.  543 ;  2  Brickell's  Digest,  158,  §  21,  and  cases  therein 
cited. 

2.  The  testimony  of  Morgan,  and  also  that  of  Mitchell,  as 
to  the  plaintiff's  declarations,  were  mere  hearsay.  The 
plaintiff  herself  should  have  been  put  on  the  stand. 

3.  Each  of  the  charges  asked  and  refused,  it  is  believed, 
asserted  a  correct  legal  proposition.  F<dsus  in  uno,  faisiis  in 
omnibus,  is  one  of  the  maxims  of  the  law.  There  is  no  good 
reason  why  the  doctrine  of  estoppel  should  not  apply  to  mar- 
ried women,  and  there  is  nothing  in  the  statutes  governing 
their  separate  estates  which  relieves  them  from  the  opera- 
tion of  that  doctrine. 

STONE,  J. — The  objection  to  the  evidence  of  the  witness 
Morgan,  in  this  case,  was  to  the  mass.  Mary  Blake's  state- 
ment to  him  of  her  intention  to  purchase  a  mule,  and  Ned 
Biake's  statement  afterwards,  referring  to  the  mule  in  con- 
troversy, "that  he  had  bought  said  mule  for  the  plaintiff," 
were  each  illegal  evidence.  The}7  were  simply  hearsay,  be- 
ing unsworn  statements,  and  coming  within  no  rule  which 
allows  statements  made  accompanying  an  act  to  be  proved 
as  part  of  the  res  gestrc.  There  was  no  act  or  fact  being  sub- 
mitted to  the  jury,  of  which  they  were  explanatory.  Hence, 
if  the  objection  had  been  made  to  these  parts  of  the  evidence, 
it  would  have  been  well  taken. 

2.  The  witness,  however,  had  testified  that,  before  the 
purchase  of  the  mule,  "  he  had  counted  out  for  plaintiff 
sixty-five  dollars  in  currency."  This  was  testimony  tending 
to  show  she  had  that  much  money — tended  to  show  her  abil- 
ity to  purchase  a  mule  ;  and  inasmuch  as  her  alleged  owner- 
ship of  the  mule  was  one  of  the  disputed  questions  in  the 
trial,  this  .part  of  the  evidence  was  properly  admitted.  The 
objection  being  general,  and  part  of  the  evidence  being  legal, 
the  Circuit  Court  committed  no  reversible  error  in  overrul- 
ing the  objection  to  it. — 1  Brick.  Dig.  886,  §  1186. 

3.  Declarations,  made  by  a  person  in  possession  of  per- 
sonal property,  explanatory  of  the  possession,  are  admissible 
on  the  principle  of  res  gesto?. — 1  Brick.  Dig.  943,  §  558.  We 
think  the  declaration  of  plaintiff,  made  to  the  witness  Mitch- 
ell, when  he  took  possession  of  the  mule,  "that  it  was  her 

Vol.  lvi. 


1876.]  OF  ALABAMA.  385 

[Glaze  v.  Blake.] 

mule,"  were  admissible  on  this  principle. — McLemore  v.  Pink- 
ston,  31  Ala.  266. 

4.  It  is  very  clear  that  the  earnings  of  the  wife,  unex- 
plained, are  the  property  of  the  husband ;  and  if  the  husband 
be  indebted,  he  can  not  give  such  earnings  to  the  wife,  to  the 
prejudice  of  his  existing  creditors.  Such  gift,  however,  will 
be  valid  against  subsequently  contracted  debts,  unless  it  be 
tainted  with  fraudulent  intent. — Pinksfon  v.  McLemore,  31 
Ala.  308;  McLemore  v.  Nicckolls,  37  Ala.  662;  2  Brick.  Dig. 
73,  §  66. 

5.  The  charg  enumbered  8  was  rightly  refused.  It  states, 
as  one  of  its  postulates,  that  Ned  Blake,  the  husband,  took 
the  title  of  the  mule  "in  his  own  name."  There  is  no  evi- 
dence in  the  record  that  he  so  took  the  title.  When  a 
charge  is  refused  in  the  cotirt  below,  the  record  must  affirm- 
atively show  that  there  was  some  testimony  in  support  of 
each  hypothesis  of  fact  contained  in  it ;  and,  failing  in  any 
particular,  we  conclude  the  charge  was  refused  because  it  was 
abstract.— 1  Brick.  Dig.  338,  §§  40-41. 

6.  Charges  numbered  3  and  5  fall  within  the  same  princi- 
ple. There  is  nothing  in  the  bill  of  exceptions  which  tends 
to  show  that  either  of  the  witnesses,  in  Ms  testimony,  was 
"willfully  false."  If  it  be  intended  to  assert  that  any  willfully 
false  statement,  by  a  witness,  though  made  out  of  court, 
raises  the  presumption  invoked  in  the  3d  charge  asked,  it 
fails  to  assert  a  correct  legal  proposition,  and  was  rightly  re- 
fused on  that  account.  The  record  fails  to  inform  us  "that 
Mary  Blake  was  aware  of,  or  assented  to  the  mortgage,"  and 
the  5th  charge  was  rightfully  refused  on  that  account.  There 
is  no  evidence  in  the  record  that  Mary  Blake  knew  the  mule 
had  been  mortgaged,  or,  that  when  "she  participated  in  the 
benefits  arising  from  the  mortgage  of  the  mule,"  she  was 
aware  of  the  fact  that  the  mule  had  been  mortgaged  to  ob- 
tain them.  For  these  reasons,  charges  6  and  7  were  right- 
fully refused. 

7.  Having  possession  of  another's  property,  by  his  or  her 
permission,  does  not  confer  the  power  to  sell  or  mortgage 
such  property.     The  9th  charge  asked  was  properly  refused. 

8.  The  present  action  is  for  the  recovery  of  a  chattel  in 
specie,  instituted  before  a  justice  of  the  peace.  The  justice 
gave  judgment  for  plaintiff,  and  ascertained  the  value  of  the 
mule  to  be  sixty-five  dollars.  The  extent  of  a  justice's  juris- 
diction, in  such  actions  as  this,  is  fifty  dollars. — Rev.  Code, 
§  841.  The  case  was  tried  on  the  merits  before  the  justice, 
without  plea  to  the  jurisdiction.  The  defendant,  by  statu- 
tory certiorari,  removed  the  case  to  the  Circuit  Court;  and  it 
was  there  tried  on  the  plea  of  the  general  issue,  and  a  ver- 
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diet  and  judgment  rendered  in  favor  of  plaintiff,  fixing  the 
value  of  the  mule  at  seventy  dollars,  with  twenty  dollars  ad- 
ditional for  the  hire.  The  defendant  thereupon  moved  in  ar- 
rest of  judgment,  and  to  dismiss  the  cause,  because  the  value 
of  the  mule  in  controversy  exceeded  the  jurisdiction  of  the 
justice  of  the  peace.  The  court  granted  the  motion,  but  on 
terms  which  the  defendant  declined  to  accept. 

Our  decisions  leave  this  question  in  much  uncertainty. 
Cothran  v<  Weir,  3  Ala.  24,  decides  nothing  material  to  our 
inquiry.  Bentley  v.  Wright,  3  Ala.  607,  declares  that,  "where 
a  judgment  is  rendered  by  a  justice  of  the  peace,  for  a  sum 
exceeding  fifty  dollars,  which  is  removed  by  appeal  to  a 
higher  tribunal,  the  appellate  court  should  not,  on  motion, 
vacate  the  judgment,  but  the  correct  practice  is  to  put  the 
defendant  to  plead  the  want  of  jurisdiction  in  abatement." 
Hart  v.  Turk,  15  Ala.  675,  asserts  the  same  doctrine.  So, 
also,  Rose  v.  Thompson,  17  Ala.  628  ;  Vaughan  v  Robinson,  20 
Ala.  229;  8.  C,  22  Ala.  519;  and  GraUree  v.  Cliatt,  22  Ala. 
181.  In  the  last  case,  the  Circuit  Court  had  sustained  a  de- 
murrer to  a  plea  in  abatement,  which  asserted  that  the  sum 
sued  for  before  the  justice  exceeded  fifty  dollars ;  and  this 
court  reversed  the  decision  of  the  Circuit  Court. 

In  the  case  of  Pearce  v.  Pope,  42  Ala.  319,  the  defendant 
demurred  to  the  complaint  filed  in  the  Circuit  Court,  and  as- 
signed, as  cause  of  demurrer,  "that  the  justice  of  the  peace 
had  no  jurisdiction  of  the  amount  for  which  suit  was  brought, 
and  of  the  amount  for  which  judgment  was  rendered."  This 
court  decided,  that  the  demurrer  was  well  taken,  using  the 
following  language  :  "The  want  of  jurisdiction  in  the  justice 
appeared,  both  by  the  judgment,  and  on  the  face  of  the  pro- 
ceedings ;  and  it  was  not  necessary  that  the  appellee  should 
have  been  put  to  his  plea  to  the  jurisdiction."  Crabfree  v 
Cliatt,  supra,  is  cited  in  support  of  this  view.  With  all 
proper  deference,  we  are  at  a  loss  to  perceive  how  the  "judg- 
ment," and  the  "face  of  the  proceedings"  before  the  justice 
of  the  peace,  were  brought  before  the  Circuit  Court,  on  a  de- 
murrer to  the  complaint.     That  case  must  be  overruled 

Cases  taken  by  appeal,  or  statutory  certiorari,  from  justices' 
judgments  to  the  Circuit  Court,  are,  under  our  system,  tried 
de  novo,  and  "according  to  equity  and  justice,  without  regard 
to  any  defect  in  the  summons,  or  other  proceeding  before 
the  justice."— Rev.  Code,  §  2772 ;  1  Brick.  Dig.  112,  §  55. 
Cases  thus  carried  to  the  Circuit  Court,  are  there  triable 
according  to  the  jurisdiction  of  the  latter  court ;  not  upon 
the  rulings  of  the  justice  who  first  heard  and  determined 
the  cause.  They  are  not  reversed  or  remanded.  The  Cir- 
cuit Court,  in  such  cases,  renders  the  judgment.     Whether 
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such  judgment  of  the  Circuit  Court  is  in  harmony  with  that 
of  the  justice,  is,  as  a  general  rule,  only  material  in  the 
matter  of  costs.  On  principle,  it  would  seem,  that  a  plea 
in  tha  Circuit  Court,  denying  jurisdiction  in  the  justice,  is, 
under  our  statutes,  rather  an  anomaly.  It  is  not  trying  the 
case  according  to  justice  and  equity,  without  regard  to  de- 
fects in  the  proceedings,  as  the  statute  commands. 

There  is  a  class  of  cases,  where  suits  are  brought  in  a  jus- 
tice's court,  without  the  county  or  precinct  in  which  the 
defendant  resides.  In  such  cases,  if  defense  on  this  ground 
be  made  before  the  justice,  it  should  be  entertained  there, 
and,  being  so  made,  will  be  entertained  in  the  Circuit  Court, 
if  carried  there  by  appeal.  On  the  other  hand,  if  such  de- 
fense be  not  made  before  the  justice,  but  trial  be  had  there 
on  the  merits,  this  is  treated  as  a  waiver ;  and  such  defense 
will  not  be  entertained,  if  pleaded  for  the  first  time  in  the 
Circuit  Court. — See  McKmney  v.  Low,  1  Por.  129 ;  Clough  v. 
Johnson,  9  Ala.  425 ;  Thompson  v.  Clopton,  31  Ala.  647  ;  Gager 
v.  Gordon,  29  Ala.  344.  These  cases,  we  think,  are  analogous 
to  the  present  one  in  principle,  and  furnish  a  very  safe  rule 
for  our  guidance.  By  applying  it  to  the  class  of  cases  to 
which  the  one  in  hand  belongs,  we  produce  harmony  of  deci- 
sion ;  a  result  at  all  times  desirable,  and,  in  the  present 
instance,  eminently  satisfactory  to  us  on  principle.  We 
therefore  hold,  that,  if  there  be  no  plea  to  the  jurisdiction  in 
the  justice's  court,  the  question  of  want  of  jurisdiction  in 
the  justice,  by  reason  of  excess  of  value,  or  amount  in  con- 
troversy, can  not  be  raised  in  the  Circuit  Court,  when  the 
case  is  carried  to  that  court  by  appeal,  or  by  statutory  certio- 
rari. 

9.  We  have  employed  the  term  statutory  certiorari.  We 
do  not  doubt  that,  if  a  justice  of  the  peace  render  judgment 
in  a  matter  of  which  he  has  not  jurisdiction,  either  by  reason 
that  the  subject-matter,  or  the  amount  involved,  is  beyond 
the  terms  of  the  statutes  defining  his  powers,  such  judgment 
may  be  vacated  and  quashed  by  writ  of  certiorari  at  common 
law,  issuing  out  of  the  Circuit  Court.  Such  cases,  however, 
are  tried  alone  on  the  papers,  or  quasi  records;  and,  of 
course,  this  remedy  can  not  be  invoked,  unless  the  papers 
themselves  show  the  want  of  jurisdiction. 

In  the  present  case,  the  motion  to  dismiss,  even  under  the 
most  favorable  of  our  former  decisions,  came  too  late,  and  it 
should  have  been  denied,  absolutely. 

The  judgment  of  the  Circuit  Court  must  be  affirmed. 
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Harris  v.  Brooks. 

Statutory  Action  to  recover  Money  lost  by  Gaming. 

1.  Who  may  maintain  adion. — If  the  husbaud  loses  naoney  by  gaining,  bo 
may  maintain  a  statutory  action  to  recover  it  in  his  owu  name  (Rev.  Code, 
§  1874),  although  it  belonged  to  the  corpus  of  his  wife's  statutory  separate 
estate. 

2.  Mobile  Charitable  Association;  validity  of  charter. — The  act  establishing 
the  so-called  Mobile  Charitable  Association  having  been  declared  unconstitu- 
tional and  void  by  this  court,  it  can  not  be  set  up  in  defense  of  an  action 
against  one  of  its  agents,  to  recover  money  won  by  him  at  a  gaming  table  car- 
ried on  under  its  authority. 

Appeal  from  the  Circuit  Court  of  Lee. 

Tried  before  the  Hon.  James  E.  Cobb. 

This  action  was  brought  by  Charles  Brooks,  against  James 
Harris,  to  recover  the  sum  of  $235  alleged  to  have  been  won 
from  the  plaintiff  by  the  defendant,  within  six  months  be- 
fore the  commencement  of  the  action ;  and  was  commenced 
by  attachment,  sued  out  on  the  23d  February,  1870.  The 
complaint  contained  a  special  count  on  the  statute  (Revised 
Code,  §  1874),  and  the  common  count  for  money  had  and 
received.  The  defendant  pleaded  the  general  issue,  "  in  short 
by  consent,  with  leave  to  give  in  evidence  any  defense  that 
might  be  specially  pleaded ;"  and  issue  was  joined  on  this 
plea.  On  the  trial,  as  the  bill  of  exceptions  shows,  the  plain- 
tiff having  testified  to  the  loss  of  his  money  at  a  gaming 
table,  or  wheel,  kept  by  the  defendant,  in  Opelika  in  said 
county,  the  defendant  offered  to  prove  that  the  money  be- 
longed to  the  plaintiff's  wife,  and  was  a  part  of  the  corpus 
of  her  statutory  separate  estate ;  which  evidence  the  court 
excluded,  and  the  defendant  excepted.  "  The  defendant 
introduced  several  witnesses,  who  testified  to  the  mode  of 
conducting  the  game  at  which  the  money  sued  for  was  lost, 
as  follows :  The  roulette  wheel,  at  which  the  playing  occurred, 
was  a  revolving  circular  table,  with  a  number  of  holes  in- 
serted therein,  each  of  which  was  numbered.  This  wheel 
was  revolved  in  one  direction,  and  at  the  same  time  a  ball 
was  thrown,  revolving  upon  and  inside  of  said  wheel,  in  the 
opposite  direction.  When  the  ball  settled  down  in  any  one 
of  the  holes,  the  number  attached  to  that  hole  was  entitled 
to  the  prize,  which  was  paid  in  money  to  the  person  holding 

the  ticket  corresponding  with  said  number.     None  of  the 
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witnesses  were  present  when  the  plaintiff  lost  his  money, 
and  knew  nothing  of  the  particular  game  at  which  the  money 
was  lost ;  but  they  proved  that  the  foregoing  was  the  usual 
mode  of  conducting  the  wheel  kept  by  the  defendant  in 
Opelika,  and  that  said  defendant,  in  conducting  said  game, 
and  running  said  wheel,  was  the  agent  and  representative  of 
the  Mobile  Charitable  Association.  The  defendant  offered  to 
prove,  that  said  wheel  was  conducted  in  accordance  with 
instructions  from  said  company ;  but  the  court  refused  to 
permit  said  proof  to  be  made,  and  the  defendant  excepted. 
The  defendant  offered  in  evidence,  also,  an  act  of  the  legis- 
lature of  Alabama,  approved  December  31st,  1868,  entitled 
*An  act  to  establish  the  Mobile  Charitable  Association,  for 
the  benefit  of  the  common  school  fund  of  Mobile  county, 
without  distinction  of  color ;'  but  the  plaintiff  objected  to 
the  introduction  of  said  act  as  evidence,  and  the  court  sus- 
tained the  objection  ;  to  which  the  defendant  excepted.  This 
being  all  the  evidence,  the  court  charged  the  jury,  on  the 
written  request  of  the  plaintiff,  that  they  must  find  for  the 
plaintiff,  if  they  believed  the  evidence  ;  to  which  charge  the 
defendant  excepted."  The  charge  of  the  court,  and  its  sev- 
eral rulings  on  the  evidence,  as  above  stated,  are  now  assigned 
as  error. 

Geo.  W.  Gunn,  with  whom  were  S.  F.  Kice,  and  John  M. 
Chilton,  for  appellant.  —  If  the  money  sued  for  belonged  to 
the  corpus  of  the  wife's  statutory  separate  estate,  she  was  a 
necessary  party  plaintiff. — Rev.  Code,  §  2525  ;  Laird  v.  Moot  e, 
27  Ala.  326 ;  Samuel  v.  Ainsworth,  13  Ala.  366 ;  Pickens  v. 
Oliver,  29  Ala.  528  The  transaction  between  the  plaintiff 
and  defendant  occurred  before  the  passage  of  the  act  repeal- 
ing the  charter  of  the  Mobile  Charitable  Association,  and  while 
the  validity  of  its  charter  was  sustained  by  the  decision  of 
this  court. — Manaway  v.  The  State,  44  Ala.  375.  Subsequent 
legislation  and  judicial  decision  can  not  make  that  unlawful 
which  was  lawful  when  done,  nor  give  a  right  of  action  on 
account  of  it. 

W.  H.  B.\rnfs,  confra. — The  statute  gives  the  right  of  action 
to  the  loser. — Rev.  Code,  §  1874;  Davis  v.  Orme,  36  Ala.  545. 
Besides,  a  bailee  can  always  maintain  an  action,  when  there 
is  a  liability  over  to  his  bailor. —  Wood  v.  Duncan,  9  Porter, 
227  ;  Hare  v.  Fuller,  7  Ala.  717  ;  Cox  v.  Easley,  11  Ala.  369  ; 
ShacMe/ord  v.  Wood,  3  Ala.  37 ;  Ivey  v.  Phifer,  11  Ala.  535 ; 
Taylor  v.  Marshall,  11  Ala.  460.  The  manner  in  which  tlie 
gaming  was  carried  on,  as  disclosed  by  the  evidence,  shows 
that  the  defendant  could  not  shelter  himself  behind  the  act 
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of  the  legislature. — Aicardi  v.    The  State,   19  Wallace,  635 ; 
Mayor  of  Mobile  v.  Moses  et  al,  48  Ala.  129. 

MANNING,  J.— Under  the  statute  (Rev.  Code,  §  1*74), 
"  any  person  who  has  paid  any  money,  or  delivered  anything 
of  value,  lost  upon  any  game  or  wager,  may  recover  such 
money,  thing,  or  its  value,  by  action  commenced  within  six 
months  from  the  time  of  such  payment  or  delivery."  In  this 
case,  the  game  at  which  the  money  was  lost  and  paid  by 
appellee  to  appellant  was  roulette,  and  all  the  facts  neces- 
sary to  entitle  plaintiff  to  recover  were  fully  proved.  The 
circumstance  that  the  money  belonged,  if  it  did  belong,  to 
the  separate  estate  of  appellee's  wife,  in  no  way  affected  his 
right  to  recover.  Would  such  a  question  have  been  made  in 
a  case  of  this  kind,  if  it  had  been  the  money  of  his  employer, 
with  which  he  had  been  intrusted  ?  As  bailee,  or  trustee, 
he  would  have  sufficient  title  to  enable  him  to  maintain  the 
action. 

2.  The  act  of  the  "reconstruction  legislature,"  of  18G8, 
which  was  offered  to  show  a  legal  right  in  defendant,  as  the 
agent  of  the  so-called  Mobile  Charitable  Association,  to  carry 
on  gambling  openly  as  a  lawful  occupation,  has  been  ad- 
judged to  be  void,  because  passed  in  violation  of  certain 
clauses  of  the  constitution.  It  was  properly  excluded  from 
the  jury. 

Let  the  judgment  of  the  Circuit  Court  be  affirmed. 


Treadway  v.  Treadway's  Executors. 

Statutory  Trial  of  Right  of  Property  in  Crop  of  Wheat. 

1.  What  title  will  support  claim  suit.—  In  a  statutory  claim  suit,  to  try  the 
ri^ht  to  property  taken  under  attachment  or  execution,  the  claim  mt  can  only 
recover  on  the  strength  of  his  own  title,  and  cau  not  set  up  an  outstanding 
title  in  a  third  person  ;  and  he  must  have  such  a  title  as  would  support  tres- 
pass, trover,  or  detinue,  against  a  wrongdoer. 

2.  S.me;  landlord's  title  to  crops,  for  rent  payable  in  kind.—  The  landlord's 
title  or  claim  to  crops  grown  on  rented  lands,  for  rent  payable  in  kind,  will 
not  support  a  statutory  claim  suit,  until  there  has  been  a  division,  and  his 
share  has  been  set  apart  to  him. 

3.  Error  without  injury.— When  the  record  shows  that  the  appellant  was  not 
in  any  event  entitled  to  recover  in  the  court  below,  this  court  will  not  reverse, 
at  his  instance,  on  account  of  any  erroneous  rulings  adverse  to  him. 

Appeal  from  the  Circuit  Court  of  Cleburne. 
Tried  before  the  Hon.  Wm.  L.  Whitlock. 
This  was  a  trial  of  the  right  of  property  in  one  hundred 
Vol.  lvi. 
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and  twenty-six  bushels  of  wheat,  on  which  an  attachment 
had  been  levied  at  the  suit  of  the  appellees,  as  executors  of 
the  last  will  and  testament  of  Thomas  Treadway,  deceased, 
asserting  a  landlord's  lien  for  rent  as  against  Charles  Smith, 
the  defendant  in  attachment ;  and  to  which  a  claim  was 
interposed,  under  the  statute,  by  the  appellant,  Larkin  B. 
Treadway.  The  attachment  was  sued  out  before  a  justice  of 
the  peace,  before  whom  it  was  also  made  returnable ;  and 
the  claim  suit  was  also  tried  before  him,  by  consent,  without 
the  intervention  of  a  jury.  On  appeal  to  the  Circuit  Court, 
at  the  instance  of  the  claimant,  a  new  trial  was  had,  and  the 
plaintiffs  in  attachment  had  a  verdict  and  judgment.  On  the 
trial,  several  exceptions  were  reserved  by  the  claimant  to 
adverse  rulings  of  the  court,  which  are  here  assigned  as  error, 
but  which  it  is  not  necessary  to  state  at  length. 

M.  J.  Turnley  &  Son,  for  appellant. 

¥m.  H.  Forney,  contra. 

BKICKELL,  C.  J.— This  was  a  trial  of  the  right  of  prop- 
erty, under  the  statute.  An  attachment  was  issued  at  the 
suit  of  the  appellees,  against  one  Charles  Smith,  and  levied 
on  one  hundred  and  twenty-six  bushels  of  wheat,  found  in 
his  possession.  The  appellant  interposed  a  claim,  averring 
that  the  wheat  was  his  property.  To  support  his  claim,  he 
introduced  evidence,  tending  to  show  that  Smith  was  his 
tenant,  and  that  the  wheat  was  grown  on  the  rented  premi- 
ses, of  which  the  tenant  had  possession.  There  is  no  evi- 
dence, though  the  bill  of  exceptions  recites  that  it  contains 
all  the  evidence,  that  the  wheat  had  been  delivered  to  the 
appellant;  on  the  contrary,  the  sheriff  testifies,  that  he. found 
it  in  the  possession  of  the  tenant.  What  were  the  terms  of 
the  contract  of  renting,  is  not  shown,  though  it  is  inferrible 
that  the  tenant  was  to  give,  as  rent,  one  half  the  crop  of 
wheat  grown  on  the  premises.  The  appellees  likewise 
claimed  to  be  the  landlords,  and  entitled  to  the  rent  from  the 
tenant,  and  their  attachment  is  sued  out  for  the  enforcement 
of  the  landlord's  statutory  lien.  The  point  of  controversy 
in  the  court  below,  it  seems,  was,  whether  appellant  or  ap- 
pellees had  the  legal  right  to  the  rent;  a  question  foreign  to 
the  issue,  and  not  determinable  in  this  proceeding. 

A  trial  of  the  right  of  property  is  an  action,  or  suit,  in 
which  the  plaintiff  in  execution  is  the  actor,  and  the  claim- 
ant is  the  defendant. — McAdams  v.  Beard,  34  Ala.  478.  The 
issue  is,  in  effect,  whether  the  property  levied  on  is  subject 
to  the  attachment  or  execution,   or  not  liable,   because  the 
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property  of  the  claimant. — R.  C.  §  3017  ;  Langdon.  v.  Brumby, 
7  Ala.  53.  The  claimant  is  limited  to  proving  title  in  him- 
self :  he  can  not  set  up  an  outstanding  title  in  another, 
though  it  may  be  absolute,  defeating  the  levy  of  the  process. 
McGrew  v.  Hart,  1  Porter,  175 ;  Thomas  v.  DeGraffenreid, 
17  Ala.  602  ;  Foster  v.  Smith,  16  Ala.  192 ;  Lehman,  Durr  & 
Co.  v.  Warren  dt  Burch,  53  Ala.  These  authorities  rest  on  the 
ground,  that  the  claimant  must  recover,  if  at  all,  on  the 
strength  of  his  own  title  :  if  he  has  not  title,  his  claim  fails. 
He  must  have  the  legal  title,  with  a  right  to  possession,  or 
the  actual  possession,  or  the  right  to  it ;  such  title  or  right 
as  would  support  trespass,  trover,  or  detinue,  against  a 
wrongdoer.  If  the  appellant  is  the  landlord  of  Smith,  enti- 
tled to  the  rent  payable  by  him,  and  having  the  statutory 
lien  on  the  crops  grown  on  the  rented  premises,  this  lien 
does  not  confer  on  him  a  right  of  property,  which  will  sup- 
port a  claim  under  the  statute.  In  Thompson  v.  S pinks,  12 
Ala.  155,  it  was  decided,  that  a  landlord  could  not,  by  virtue 
of  his  statutory  lien,  maintain  trespass,  trover,  or  detinue, 
against  one  coming  to  the  possession  of  the  goods.  The  evi- 
dence does  not  authorize  the  inference,  that  any  other  rela- 
tion, than  that  of  landlord  and  tenant,  existed  between  the 
claimant  and  the  defendant  in  attachment.  There  are  not 
facts  shown,  which  would  convert  them  into  tenants  in  com- 
mon of  the  crops  grown  on  the  premises.  The  tenant  had 
the  right  during  the  term  to  occupy ;  and  the  title  to  the 
crops  was  in  him,  until  a  division,  and  the  setting  apart  to 
the  landlord  of  his  share,  or,  rather,  of  the  quantity  payable 
to  him  for  rent.  Until  such  division,  he  had  no  right  or  title 
to  the  crops.  The  tenant  was  a  lessee  for  rent  payable  in 
kind. — Stewart  v.  Doughty,  9  Johns.  107 ;  Putnam  v.  Wise, 
1  Hill,  234 ;  Smith  v.  tankersly,  20  Ala.  212. 

This  being  true,  in  no  aspect  of  the  case  could  the  appel- 
lant maintain  his  claim ;  and  if  the  court  committed  errors 
in  the  various  rulings  to  which  exceptions  were  reserved, 
they  were  not  injurious  to  him,  and  are  not  ground  of 
reversal. 

Let  the  judgment  be  affirmed. 

Yd.   LVI. 
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Buckley  v.  Wilson. 

Action  on  Official  Bond  of  Cleric  of  Circuit  Court. 

1.  Description  of  plaintiff  in  complaint.  — The  word  trustee,  following  tbe  plain- 
tiff's name  in  the  complaiut,  without  the  addition  of  any  other  words  showing 
that  he  sues  in  that  capacity,  are  mere  descriptio  personal,  and  the  action  is  his 
individual  suit. 

2.  Rulings  on  pleadings  ;  when  reiisable.  — Rulings  on  demurrers,  shown  only 
by  the  bill  of  exceptions,  and  not  appearing  in  the  judgment  entry,  are  not 
revisable  on  error. 

3.  Appeals  from  justices'  court,  under  act  of  Dec.  2ith,  1868,  dispensing  with 
security  for  costs.  —  Under  the  "act  relating  to  appeals  from  justices'  courts," 
approved  December  24th,  1868  (Sess.  Acts,  439),  which  dispenses  with  security 
for  the  costs  on  affidavit  being  made  that  the  party  is  unable  to  give  security, 
an  affidavit,  which  states  that  the  person  making  it  is  unable  to  give  any  other 
security  than  a  certain  named  person,  is  not  a  compliance  with  the  terms  of 
the  statute,  and  does  not  authorize  the  clerk  to  take  that  person  as  sole  surety; 
and  an  order  of  the  probate  judge,  to  whom  the  petition  for  a  certiorari  was 
addressed,  directing  the  clerk  to  issue  the  writ  as  prayed,  taking  bond  in  a 
specified  sum  with  said  person  as  surety,  is  coram  non  judice,  and  affords  no 
protection  to  the  clerk. 

Appeal  from  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  John  D.  Cunningham. 

This  action  was  brought  by  A.  A.  Wilson,  against  Charles 
W.  Buckley,  as  one  of  the  sureties  on  the  official  bond  of  M. 
D.  Brainard,  as  clerk  of  the  Circuit  Court  of  said  county; 
and  was  commenced  on  the  16th  September,  1873.  The 
clerk's  bond  was  dated  the  18th  July,  1868,  and  was  condi- 
tioned for  the  faithful  performance  of  his  official  duties,  as 
prescribed  by  the  statute.  The  complaint  alleged,  as  a 
breach  of  this  bond,  that  the  plaintiff  having  obtained  a  judg- 
ment before  a  justice  of  the  peace,  on  the  10th  October,  1871, 
against  Arthur  (or  Oscar,  as  the  name  is  indifferently  written 
in  the  transcript)  McDaniel  and  Wilsey  A.  McDaniel,  for  $85 
debt,  and  $5.85  costs,  and  the  said  Wilsey  A.  McDaniel  having 
applied  by  petition  for  a  certiorari,  to  remove  said  cause  into 
the  Circuit  Court,  the  said  Brainard  accepted  from  her  a 
bond,  with  R.  H.  Knox  as  sole  surety,  who  was  insolvent ; 
that  the  plaintiff  recovered  judgment  against  said  parties  in 
the  Circuit  Court,  on  which  an  execution  was  returned  "  No 
property  found,"  and  plaintiff  was  prevented  from  making 
the  money  on  his  judgment  by  the  insufficiency  and  insol- 
vency of  the  said  surety.  The  defendant  filed  several  special 
pleas,  to  which,  as  the  bill  of  exceptions  states,  demurrers 
were  sustained  by  the  court;  but  these  rulings  are  not  men- 
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tioned  in  the  judgment  entry,  and,  for  that  reason,  are  not 
considered  by  this  court.  The  cause  was  submitted  to  a 
jury,  "under  agreement  to  give  in  evidence  any  matter  that 
would  be  a  good  defense  to  the  action  under  any  special 
plea." 

On  the  trial,  as  the  bill  of  exceptions  further  shows,  the 
defendant  admitted  all  the  facts  alleged  in  the  complaint,  ex- 
cept as  to  the  insufficiency  and  insolvency  of  said  Knox,  the 
surety  on  the  certiorari  bond;  as  to  which  fact,  there  was 
some  conflict  in  the  evidence.  The  defendant  offered  in  evi- 
dence the  petition  for  the  certiorari,  the  affidavit  accompany- 
ing it,  the  fiat  of  the  probate  judge  indorsed  on  it,  and  the 
bond.  The  petition  was  addressed  to  the  probate  judge  of 
Montgomery  ;  the  affidavit,  which  was  made  by  said  Wilsey 
A.  McDaniel,  stated  "that  the  facts  set  forth  in  the  foregoing 
petition  are  true  and  correct,  and  that  she  is  unable  to  give 
any  security  on  the  bond  except  that  of  Eobert  H.  Knox ;  " 
and  the  fiat  of  the  probate  judge,  addressed  to  the  clerk  of 
the  Circuit  Court,  was  in  these  words :  "Issue  writ  as  prayed 
for,  on  giving  bond  in  the  sum  of  two  hundred  dollars,  with 
Eobert  H.  Knox  as  security."  "The  plaintiff  excepted  (?)  to 
the  admission  of  said  petition,  affidavit,  fiat  of  the  judge, 
and  bond,  as  admissible  evidence  in  this  case.  The  court 
permitted  it  to  go  to  the  jury,  as  evidence  of  the  reputed  sol- 
vency of  Knox ;  but  instructed  the  jury,  that  it  was  not  ad- 
missible as  evidence  for  any  other  purpose  ;  to  which  ruling 
of  the  court  the  defendant  excepted." 

"  The  foregoing  was  all  the  testimony  introduced  on  the 
trial  of  said  cause ;  and  upon  this  testimony,  and  no  other, 
the  court  charged  the  jury,  that  if  said  Brainard,  when  he 
approved  said  bond  with  E.  H.  Knox  as  surety  thereon,  be- 
lieved said  Knox  to  be  sufficient  security,  and  acted  in  good 
faith  in  so  doing,  then  they  must  find  for  the  defendant." 

The  assignments  of  error  are  :  "1.  This  suit  is  prosecu- 
ted in  the  name  of  A.  A.  Wilson,  while  the  case  in  which  the 
bond  was  taken,  and  the  bond  itself,  are  in  the  name  of  A.  A. 
Wilson,  trustee.  2.  The  court  erred  in  sustaining  the  de- 
murrer to  the  1st,  2d,  and  3d  special  pleas.  3.  The  court 
erred  in  instructing  the  jury  that  the  petition,  affidavit,  fiat, 
and  bond,  as  set  forth  in  the  bill  of  exceptions,  was  admissi- 
ble for  no  other  purpose  than  of  the  reputed  solvency  of 
Knox.  4  The  transcript  shows  that  the  Circuit  Court  had 
no  jurisdiction  in  the  case  of  A.  A.  Wilson,  trustee,  v.  Wilsey 
McDaniel  et  al.,  in  which  the  certiorari  bond  was  taken." 

Eice,  Jones  &  Wiley,  with  J.  A.  Minnis,  for  appellant. 

L.  A.  Shaver,  contra. 

Vol.  lvi. 
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STONE,  J. — There  is  nothing  in  the  first  assignment  of 
error.  A.  A.  Wilson,  and  "A."  A.  Wilson,  trustee,"  without 
more,  are  one  and  the  same  name.  Trustee,  without  stating 
for  whom,  or  of  what  he  is  trustee,  and  when  the  complaint 
does  not  show  that  he  sues  in  that  capacity,  is  mere  descrip- 
tio  personce.  A  suit  by  A.  A.  Wilson,  trustee,  is  a  suit  by  A. 
A.  Wilson ;  and  in  either  form,  if  there  be  nothing  else  in 
the  complaint,  will  sustain  only  such  action  as  he  can  main- 
tain in  his  own  name. — Agee  v.  Williams,  27  Ala.,  644 ;  Crimm 
v.  Crawford,  29  Ala.  626. 

2.  The  ruling  on  the  demurrers  appearing  only  in  the  bill 
of  exceptions,  and  not  being  shown  in  the  judgment  entry, 
no  assignment  of  error  based  on  such  ruling  will  be  consid- 
ered here.— See  Petty  v.  DHL  53  Ala.  643. 

3.  The  third  assignment  of  error  questions  the  ruling  of 
the  court,  limiting  the  effect,  as  evidence  before  the  jury,  of 
the  petition  for  certiorari,  the  affidavit  attached  to  it,  the  fiat 
of  the  judge  granting  the  certiorari,  and  the  bond  sued  on. 
These  papers,  offered  by  the  defendant  below,  "the  court  per- 
mitted to  go  to  the  jury,  as  evidence  of  the  reputed  solvency 
of  Knox  ;  but  instructed  the  jury,  it  was  not  admissible  as 
evidence  for  any  other  purpose."  This  charge  was  excepted 
to  by  appellant,  who  was  defendant  in  the  court  below.  It 
is  contended  for  appellee  that,  inasmuch  as  the  act  "in  re- 
lation to  appeals  from  justices'  courts,"  approved  Dec.  24, 
1868  (Pamph.  Acts,  439),  does  not  mention  certiorari  by 
name,  its  provisions  do  not  extend  to  the  latter  form  of  pro- 
ceeding. We  do  not  consider  it  necessary  to  decide  this 
question.  That  act  relieves  parties  appealing  from  giving 
security,  only  when  affidavit  is  made  that  they  are  unable  to 
give  security.  The  affidavit  in  this  case,  sworn  to  by  the 
party  petitioning  for  certiorari,  was,  that  she  was  "unable  to 
give  any  security  on  the  bond,  except"  a  certain  named  per- 
son. The  fiat  of  the  judge  directed  the  clerk  of  the  court  to 
"issue  writ  as  prayed  for,  on  giving  bond  in  the  sum  of  two 
hundred  dollars,  with"  the  person  who  had  been  named  in 
the  affidavit  as  surety.  Thereupon,  the  clerk  took  and  ap- 
proved the  bond,  with  the  person  named  in  the  affidavit  and 

fiat  as  sole  security.  The  affidavit  made  in  this  case  does 
not  conform  either  to  the  letter  or  the  spirit  of  the  statute, 
and  furnished  no  warrant,  authorizing  the  clerk  to  take  the 
named  person  as  sole  security.  Neither  did  the  direction  of 
the  judge  confer  such  authority.  It  was  coram  non  judice, 
and  void.  The  duty  of  approving  the  bond  rested  with  the 
clerk ;  and  he  should  not  have  approved  it,  unless  the  surety 
or  sureties  were  sufficient. — Rev.  Code,  §  3257.  See  McNutt 
v.  Livingston,  7  Sm.  &  Mar.  649,  approved  in  Governor  v.  Wi- 
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ley,  14  Ala.  180.  True,  if  the  bond  thus  approved  had  been 
sufficient,  the  clerk  would  have  incurred  no  liability.  That 
question  is  not  presented  for  our  consideration.  It  was 
passed  on  by  the  jury,  under  an  instruction  from  the  court 
fully  as  favorable  as  appellant  could  claim. 

The  bond  sued  on  was  certainly  legitimate  evidence  in  the 
cause.  It  was  part  of  plaintiff's  evidence,  necessary  to  his 
recovery.  The  other  papers  were  wholly  immaterial;  and 
the  charge  of  the  court  upon  their  effect  as  evidence  could 
have  worked  no  possible  injury  to  the  appellant. 

No  argument  is  offered  here  in  support  of  the  fourth  as- 
signment of  error,  and  we  do  not  feel  called  upon  to  notice 
it.     We  are  not  able,  however,  to  discover  any  thing  in  it. 

Judgment  of  the  City  Court  affirmed. 


Rea  v.  Richards  et  ah 

Bill  in  Equity  for  Specific  Performance  of.  Parol   Contract  for 
'     Sale  of  Land. 

1.  Bankruptcy  ;  right  to  enforce  parol  contract  for  sale  of  land. — A  purchaser 
of  lands,  under  an  executory  parol  contract,  having  afterwards  obtained  a  cer- 
tificate of  discharge  in  bankruptcy,  cannot  maintain  a  bill  in  equity  for  the 
specific  performance  of  the  contract;  his  assignee  is  the  only  party  who  can 
sue. 

Appeal  from  the  Chancery  Court  of  Chambers. 
Heard  before  the  Hon.  B.  B.  McCeaw. 

James  T.  May,  for  appellant. 

E.  G.  Richards,  contra. 

BRICKELL,  C.  J.— The  bill  was  filed  by  the  appellant,  to 
enforce  the  specific  performance  of  a  parol  contract,  made 
with  the  appellee,  for  the  purchase  of  an  undivided  one- 
third  interest  in  certain  real  estate,  situate  in  the  town  of 
LaFayette.  The  averment  of  the  bill  is,  that  the  contract 
was  made  in  1863,  by  appellant,  as  trustee  of  the  statutory 
separate  estate  of  his  wife,  and  the  purchase-money  paid 
formed  part  of  such  estate.  It  is  further  averred,  that  the 
wife  died  in  1866,  intestate  ;  and  on  her  death,  the  appellant 
succeeded  to  a  life-estate  in  the  real  estate  so  purchased. 
The  answer  admits  the  contract  of  sale,  and  the  payment  of 
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the  purchase-money ;  but  denies  that  the  contract  was  made 
by  the  appellant  as  trustee,  or  that  the  purchase-money  paid 
was  part  of  the  wife's  statutory  separate  estate.  It  avers 
that  the  contract  was  made  by  appellant,  for  himself,  in  his 
own  name,  and  the  money  paid  was  his  own  money.  It  is 
further  averred,  and  the  fact  shown,  that  in  1868  appellant 
was,  on  his  own  petition,  adjudicated  a  bankrupt ;  and  his 
bankruptcy  is  relied  on,  as  a  bar  to  the  relief  prayed  by  the 
bill. 

It  is  not  material  to  inquire,  whether  the  testimony  sup- 
ports the  averments  of  the  bill,  or  the  averments  of  the  an- 
swer. Whatever  interest  the  appellant  had  in  the  contract, 
or  in  the  real  estate,  whether  he  succeeded  to  such  interest 
as  husband  under  the  statute,  or  acquired  it  by  the  contract 
of  purchase,  passed  from  him,  to  the  assignee  in  bankruptcy, 
on  the  adjudication ;  and  the  assignee  alone  could  maintain 
a  bill  for  specific  performance. 

The  decree  of  the  chancellor,  dismissing  the  bill,  must  be 
affirmed. 


Wood  v.  Morgan. 

BUI  in  Equity  for  Assignment  of  Dower  and  Mesne  Profits. 

1.  Assignment  of  dower,  and  mesne  profits  ;  jurisdiction  of  equity.— In  the  as- 
signment of  dower,  courts  ot  equity  have  concurrent  jurisdiction  with  courts 
of  law  in  all  cases,  and  exclusive  jurisdiction  to  decree  compensation  in  lieu 
of  an  assignment  by  metes  and  bounds  (Rev.  ("ode,  §  1640),  and  to  award 
rents  and  mesne  profits,  for  the  time  elapsing  between  the  death  of  the  hus- 
band and  the  assignment  of  dower. 

2.  Same  ;  rule  for  computing  dower  and  mesne  profits. — When  dower  is  de- 
manded in  lands  which  were  aliened  by  the  husband,  or  which  were  sold  un- 
der execution  against  him,  and  on  which  valuable  improvements  have  been 
erected  by  the  purchaser,  the  widow  is  downble  of  the  value  of  the  lands  at 
the  time  of  the  alienatkfn  (Rev.  Code,  §  1641  >;  and  the  legal  interest  on  one- 
third  thereof,  from  the  death  of  the  husband,  must  be  paid  to  her  annually 
during  her  life,  and  secured,  if  necessary,  by  a  lien  on  the  laud,  unless  the 
parties  agree  on  a  compensation  in  gross. 

Appeal  from  the  Chancery  Court  of  Autauga. 

Heard  before  the  Hon.  Charles  Turner. 

The  bill  in  this  case  was  filed  on  the  20th  July,  1874,  by 
Mrs.  Ellen  E.  Morgan,  the  widow  of  Isaac  C.  Morgan,  de- 
ceased, against  John  A.  Wood  and  Stephen  H.  Wood ;  and 
sought  an  assignment  of  dower,  or  compensation  in  lieu  of 
dower,  in  certain  lands  of  which  the  said  Isaac  C.   Morgan 
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was  seized  and  possessed  during  the  coverture,  and  which 
were  sold  under  execution  against  him,  the  defendants  be- 
coming the  purchasers.  The  sale  under  execution  was  made 
on  the  1st  Monday  in  May,  1870.  The  said  Isaac  C.  Morgan 
died,  in  said  county  of  Autauga,  where  he  resided,  on  the  23d 
July,  1871.  The  bill  alleged,  and  the  defendants  in  their  an- 
swers admitted,  that  they  had  erected  valuable  improvements 
on  the  land,  and  that,  in  consequence  of  these  improvements, 
an  assignment  of  dower  by  metes  and  bounds  would  be  in- 
equitable. There  was  no  controversy  about  any  of  the  ma- 
terial facts.  On  final  hearing,  on  pleadings  and  proof,  the 
chancellor  held,  that  the  complainant  was  entitled  to  the  an- 
nual interest  on  one-third  of  the  value  of  the  lands  at  the  date 
of  the  sale  under  execution,  to  be  computed  from  the  death 
of  the  husband  ;  and  he  ordered  a  reference  to  the  register, 
to  ascertain  and  report  this  value.  On  the  coming  in  of  the 
register's  report,  to  which  exceptions  were  filed  hy  the  de- 
fendants, he  overruled  the  exceptions,  confirmed  the  report, 
and  rendered  a  final  decree  for  the  complainant ;  and  his  de- 
cree is  now  assigned  as  error. 

W.  H.  &  W.  T.  Noethington,  for  appellants. 

G.  A.  Nobthington,  contra. 

STONE,  J. — Courts  of  equity  entertain  concurrent  juris- 
diction with  courts  of  law,  in  the  assignment  of  dower,  in  all 
cases.  This  jurisdiction  is  not  affected  by  the  statutes  con- 
ferring jurisdiction  on  courts  of  probate. — Francis  v.  Gar- 
rard, 18  Ala.  794 ;  Oiuen  v.  Slatter,  26  Ala.  547 ;  Brooks  v. 
Woods,  40  Ala.  538;  Irvine  v.  Armistead,  46  Ala.  363.  And 
equity  alone  has  jurisdiction  to  decree  compensation  in  lieu 
of  an  assignment  of  dower  by  metes  and  bounds. — B '  imey 
v.  Frowner,  9  Ala.  901  ;  Beavers  v.  Smith,  '11  Ala.  20;  Smith 
v.  Smith,  13  Ala.  329;  Thrasher  v.  Pinckard,  23  Ala.  616  ;  Ir- 
vine v.  Armistead,  supra.  And  so,  equity  alone  can  award 
rents  or  mesne  profits,  for  the  time  elapsing  between  the 
death  of  the  husband  and  the  assignment  of  dower. — Slatter 
v.  Meek,  35  Ala.  528 ;  Perrine  v.  Perrine,  35  Ala.  644 ;  Waters 
v.  Williams,  38  Ala.  680. 

"  When  land,  out  of  which  dower  is  demanded,  has  been 
aliened  by  the  husband,  and,  from  improvements  made  by 
the  alienee,  or  from  any  other  cause,  an  assignment  of  dower 
by  metes  and  bounds  would  be  unjust,  the  judge  of  probate 
must  decline  jurisdiction,  and  application  must  be  made  to 
the  court  of  chancery." — Rev.  Code,  §  1640. 

"  In  such  case,  the  widow  is  dowable  of  the  value  of  the 
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land  at  the  time  of  the  alienation  ;  the  interest  on  one-third 
part  thereof  to  be  paid  to  her  annually,  during  her  life,  and 
secured,  if  necessary,  by  a  lien  on  the  land ;  unless  the  par- 
ties agree  to  a  compensation  in  gross,  which  the  court  must 
give  effect  to." — Rev.  Code,  §  1641. 

Under  these  sections,  the  question  arose  in  Ware  v.  Owens, 
42  Ala.  212,  by  what  standard  the  allowance  to  the  widow 
should  be  measured,  for  the  period  betAveen  the  death  of  the 
husband  and  the  assignment  of  dower?  The  court  ruled, 
that  she  was  entitled  to  the  same  measure  of  compensation, 
both  before  and  after  the  asssignment  of  dower.  In  that 
case,  it  was  fixed  at  the  statutory  rate  of  annual  interest  on 
one-third  of  the  value  of  the  land  at  the  time  of  alienation. 
And  this  right  of  dower  attaches,  and  becomes  complete, 
from  the  moment  of  the  husband's  death. — Irvine  v.  Armi- 
slead,  supra. 

It  is  contended  for  appellant,  that,  inasmuch  as  the  lands 
in  the  present  case  were  not  in  fact  aliened  by  the  husband, 
but  were  sold  and  conveyed  by  the  sheriff,  the  rate  of  com- 
pensation is  not  governed  by  section  1641  of  the  Revised 
Code,  supra.  It  is  further  contended  that,  in  this  case,  the 
dower  should  have  been  assigned  by  metes  and  bounds.  A 
full  answer  to  the  last  proposition  is,  that  the  bill  avers  that 
the  execution  purchasers  had  made  certain  valuable  improve- 
ments, and  that  the  "dower  interest  in  said  lands  could  not 
be  equitably  marked  out  and  set  aside  [off  ]  by  metes  and 
bounds,  in  consequence  of  said  improvements."  The  an- 
swers repeat  this  averment,  and  expressly  admit  its  truth. 
This,  then,  is  not  an  issue  in  the  cause  ;  and  the  chancellor 
was  left  without  option  in  the  premises.  He  must  render 
a  money  decree,  or  none. 

Long  before  section  1641  of  the  Revised  Code  (section 
1370  of  the  Code  of  1852)  became  statute  law,  this  court  had 
substantially  adopted  the  same  rule,  when,  by  alienation 
and  improvement  of  the  premises,  it  had  become  impossible 
to  asign  dower  equitably  by  metes  and  bounds. — See  Jemi- 
son  &  B< avers  v.  Smith,  supra;  and  Francis  v.  Garrard,  su- 
pra. So  that  the  section  of  the  Code  we  are  considering  is 
rather  a  legislative  recognition  of  an  existing  rule,  than  the 
enactment  of  a  new  one.  It  is  simple  and  easy  of  adminis- 
tration ;  and  we  think  harmony  of  decision,  and  the  neces- 
sity for  an  intelligible,  fixed  rule,  alike  require  that  we  apply 
it  in  all  cases,  where,  from  any  supervening  cause,  dower  can 
not  be  assigned  by  metes  and  bounds,  without  manifest  in- 
justice. We  therefore  hold,  that  the  chancellor  did  not  err 
in  adopting  that  as  the  rule  in  this  case. 

The  only  remaining  question  is  the  exception  to  the  regis- 
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ter's  report,  fixing  the  value  of  the  lands.  We  are  not  able 
to  affirm  that  in  this  matter  he  erred.  He  took  about  the 
average  of  the  several  valuations  given  by  the  witnesses ; 
and,  conceding  that  all  were  equally  intelligent  and  credible, 
his  finding  furnishes  no  ground  for  reversal. 
The  decree  of  the  chancellor  is  affirmed. 


Elmore  v.  Fitzpatrick. 

Statutory  Action  of  Detinue  for  Horse. 

1.  Declarations  explanatory  of  possession. — The  declarations  of  a  person  who 
has  possession  of  B  horse,  as  to  the  terms  of  the  contract  under  which  he  ob- 
tained the  possession,  to  the  effect  that  the  title  was  to  remain  in  his  vendor 
until  the  purchase-money  was  paid,  are  competent  evidence  against  one  claim- 
ing under  him  by  subsequent  contract,  but  not  as  against  one  claiming  by 
paramount  title. 

2.  Offspring  of  animals  held  wide)'  bailment,  or  executory  contract  of  purchase. — 
A  colt,  foaled  while  its  dam  is  held  uuder  a  bailment,  or  executory  contract  of 
purchase,  by  the  terms  of  which  the  title  is  to  remain  in  the  bailor  or  vendor 
until  the  agreed  price  is  paid,  is  also  subject  to  the  terms  of  such  contract. 

Appeal  from  the  Circuit  Court  of  Elmore. 

Tried  before  the  Hon.  James  Q.  Smith. 

This  action  was  brought  by  Benjamin  Fitzpatrick,  against 
Betsy  Elmore,  to  recover  a  horse,  together  with  damages  for 
its  detention  ;  and  was  commenced  on  the  12th  June,  1876. 
The  record  does  not  show  what  pleas  were  filed;  but  there 
was  a  trial  by  jury,  and  a  verdict  and  judgment  for  the  plain- 
tiff. On  the  trial,  as  appears  from  the  bill  of  exceptions,  the 
evidence  for  the  plaintiff'  showed,  that  the  late  Governor  Fitz- 
patrick, who  was  the  father  of  the  plaintiff,  owned  the  mare 
which  was  the  dam  of  the  horse  in  controversy,  and  on  the 
1st  October,  1869,  agreed  to  sell  her  to  Dennis  Elmore,  who 
was  the  husband  of  the  defendant,  at  the  price  of  one  hun- 
dred dollars ;  that  the  mare  was  delivered  to  said  Dennis 
under  this  contract,  and  he  executed  his  note  to  said  Fitz- 
patrick for  the  price,  payable  one  day  after  date,  but  the  ti- 
tle was  to  remain  in  Fitzpatrick  until  the  note  was  paid ; 
that  the  mare  continued  in  the  possession  of  said  Dennis 
until  his  death,  which  occurred  some  time  in  June,  1872 ; 
that  the  colt  was  foaled  in  May,  1872,  a  few  weeks  before  the 
death  of  Dennis,  and  was  raised  by  the  defendant ;  that  Gov- 
ernor Fitzpatrick  died  in  November,  1869,  and  Mrs.  A.  E. 
Fitzpatrick  and  E.  J.  Fitzpatrick  qualified  as  executor  and 

Vol.  lvi. 


1876.]  OF  ALABAMA.  401 

[Elmore  v.  Fitzpatrick.] 

executrix  of  his  last  -will  and  testament ;  that  in  March,  1872, 
the  note  for  the  price  of  the  mare  being  still  unpaid,  Mrs. 
Fitzpatrick  sent  an  agent  to  demand  the  mare  from  said  Den- 
nis, who  was  then  living  on  land  rented  from  Thomas  Wil- 
liams ;  that  Dennis  declared  he  wished  to  keep  her,  and,  at 
his  request,  said  Williams  thereupon  wrote  a  note  to  Mrs. 
Fitzpatrick,  in  these  words  :  "Dennis  Elmore  has  a  horse 
that  he  yet  owes  you  for.  If  you  will  let  him  keep  the  ani- 
mal, I  will  see  that  you  get  one  "hundred  dollars  next  fall  for 
it."  Mrs.  Fitzpatrick  "consented  to  the  arrangement,  and 
permitted  the  mare  to  remain  in  the  possession  of  Dennis ; 
and  said  Williams  was  never  notified  more  about  the  note  or 
mare,  until  some  time  in  the  early  part  of  1876,  when  he  was 
called  on  by  said  E.  J.  Fitzpatrick,  one  of  the  executors,  for 
the  payment  of  the  one  hundred  dollars."  On  the  final  set- 
tlement of  Governor  Fitzpatrick's  estate,  the  note  of  Dennis 
Elmore  became  part  of  the  assets  of  Mrs.  Fitzpatrick's  es- 
tate, she  having  died  in  August,  1872,  making  the  plaintiff  in 
this  suit  her  general  residuary  legatee ;  and  on  the  2d  May, 
1876,  after  the  final  settlement  of  the  estate,  E.  J.  Fitzpat- 
rick being  also  her  executor,  he  transferred  said  note  to  the 
plaintiff,  by  a  written  assignment  stating  the  facts. 

The  plaintiff  introduced  one  Henry  Long  as  a  witness,  who 
testified  that,  on  or  about  the  1st  October,  1869,  he  met  Den- 
nis Elmore  riding  the  mare  away  from  Governor  Fitzpatrick's 
plantation,  and  asked  him  what  he  was  doing  with  her,  and 
that  Dennis  replied  :  "I  have  bought  her  from  Governor  Fitz- 
patrick, and  have  agreed  to  pay  him  one  hundred  dollars  for 
her ;  but  the  title  is  not  to  be  in  me,  until  the  mare  is  paid 
for."  The  defendant  objected  to  the  admission  of  these 
declarations,  it  being  shown  that  she  was  not  present  when 
they  were  made ;  but  the  court  overruled  her  objection,  and 
admitted  them ;  to  which  the  defendant  reserved  an  exception. 
"It  was  proved,  also,  on  the  part  of  the  plaintiff,  that  said 
Dennis  Elmore,  on  the  day  before  his  death,  dire  cted  that 
the  mare  should  be  delivered  up  to  Mrs.  Fitzpatrick  ;  and  the 
testimony  tended  to  show  that,  on  the  same  day,  the  defend- 
ant promised  said  Thomas  Williams  that  the  mare  should  be 
delivered  up  if  Dennis  died."  The  value  of  the  horse,  and 
the  defendant's  possession  at  the  commencement  of  the  suit, 
were  also  proved. 

"The  foregoing  was  all  the  testimony  introduced  by  the 
plaintiff.  On  the  part  of  the  defendant,  there  was  testimony 
tending  to  show,  that'  Governor  Fitzpatrick  had  given  and 
delivered  the  mare  to  her,  she  being  an  old  family  servant ; 
that  the  mare  was  at  the  time  lame  and  diseased,  and  worth 
but  little,  if  anything ;  that  she  had  possession  of  said  mare 
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from  the  fall  of  1869,  and  always  claimed  her  as  her  own 
property,  and  that  she  also  claimed  the  colt  as  her  property  ; 
that  the  mare  died,  about  two  years  since,  in  her  possession, 
and  that  the  horse  sued  for  had  been  in  her  possession  since 
it  was  foaled,  up  to  the  present  time.  This  was  the  whole  of 
the  testimony  introduced  on  the  part  of  the  defendant." 

"The  defendant  asked  the  court,  in  writing,  to  charge  the 
jury  as  follows  :  1.  That  if  the  jury  believe  all  the  evidence 
introduced  by  the  plaintiff,  he  cannot  recover  in  this  suit. 
2.  That  if  the  jury  believe  all  the  testimony  introduced  by 
the  plaintiff,  he  has  no  such  title  as  will  authorize  him  to 
recover  in  this  suit."  The  court  refused  these  charges,  and 
the  defendant  excepted  to  their  refusal ;  and  she  now  assigns 
as  error  the  refusal  of  these  charges,  and  the  admission  of 
the  evidence  to  which  an  exception  was  reserved. 

Watts  &  Son,  for  appellant. 

E.  J.  Fitzpatrick,  contra. 

MANNING,  J. — According  to  the  evidence  for  plaintiff 
below,  appellee  in  this  court,  defendant  below,  Betsy  El- 
more, had  no  other  right  to  the  horse  in  controversy,  than 
that  the  animal  was  in  the  possession  of  her  husband,  Den- 
nis Elmore,  at  the  time  of  his  death,  and  remained  in  hers ; 
and  she  had  no  title  to  the  horse  higher  than  she  could  have 
derived  from  Dennis.  Upon  this  state  of  the  evidence,  it 
was  not  error  in  the  court  to  permit  the  declarations  of  Den- 
nis, while  he  was  in  possession,  of  the  terms  on  which  he 
received  the  mare,  the  dam  of  the  horse  sued  for,  from  the 
late  Governor  Fitzpatrick,  to  go  as  evidence  to  the  jury. 
The  acknowledgments  of  Dennis,  that  the  mare  was  to  re- 
main the  property  of  Governor  Fitzpatrick,  till  she  was  paid 
for,  and  he  was  to  hold  her  as  such,  were,  in  that  aspect  of 
the  case,  admissible.  When,  afterwards,  defendant  intro- 
duced evidence  tending  to  show  title  in  herself,  independ- 
ent of,  and  paramount  to  that  of  her  husband,  proper  in- 
structions should  have  been  given  to  the  jury,  if  requested 
by  defendant,  in  respect  to  the  weight  due  to  the  declara- 
tions of  Dennis,  if  they  believed  defendant's  title  to  be  par- 
amount to,  and  independent  of  his.  There  was,  consequently, 
no  error  in  admitting  the  evidence  objected  to. 

2.  The  evidence  adduced  by  plaintiff  conduced  strongly  to 
show  that  the  title  to  the  mare  was  in  Governor  Fitzpatrick, 
and  was  to  remain  in  him  as  security  for  the  payment  of 
Dennis'  note  for  $100 ;  and  as  the  title  to  the  offspring  of  the 
mare  follows  that  of  the  dam,  according  to  the  rule,  partus 
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sequitur  ventrem,  the  title  to  her  colt,  the  horse  in  contro- 
versy, was  in  the  same  person  who  had  title  to  the  mare '; 
and  that  title,  after  the  death  of  Governor  Fitzpatrick,  was 
transferred  to  his  son,  the  plaintiff  in  the  present  cause,  and 
the  owner  and  holder  of  the  note  of  Dennis.  It  follows,  that 
there  was  no  error  in  the  refusal  to  give  the  charges  requested 
by  defendant. 

Let  the  judgment  be  affirmed. 

Brick  ell,  C.  J.,  not  sitting. 


Collins  et  al.  v.  Loyal's  Adm'r. 

Bill  in  Equity  for  Reformation  of  Bond  for  Titles,  Correction 
of  Errors  in  Chancery  Decree,  and  Sale  of  Lands  under 
Vendor's  Lien. 

1 .  Presumption  in  javor  of  chancellor's  decree,  on  hearing  on  pleadings  and 
agreement  of  counsel. — On  appeal  from  a  decree  in  a  chancery  cause,  rendered 
ou  final  hearing,  "on  the  original  and  amended  bills,  with  the  exhibits  thereto, 
decrees  pro  confesso  against  the  parties  who  had  not  appeared  and  pleaded, 
and  the  agreement  of  counsel, "  if  the  agreement  is  not  set  out  in  the  record,  this 
court  will  presume  that  it  justified  the  decree  which  was  rendered,  and  will 
not  reverse  on  account  of  any  apparent  errors. 

Appeal  from  the  Chancery  Court  of  Chambers. 

Heard  before  the  Hon.  B.  B.  McCraw. 

The  bill  in  this  case  was  filed  on  the  17th  May,  1873,  by 
John  A.  Holmes,  as  the  administrator  of  the  estate  of  Jesse 
Loyal,  deceased,  against  Terry  Collins  and  others,  and  sought 
to  review  and  correct  mistakes  in  a  certain  decree  rendered 
by  said  court,  in  May,  1856,  in  favor  of  said  Jesse  Loyal,  to 
enforce  a  vendor's  lien  for  the  unpaid  purchase-money  of 
land ;  also,  to  set  aside  a  sale  of  lands  which  had  been  made 
under  said  decree,  to  correct  the  original  vendor's  bond  for 
title,  so  as  to  describe  properly  the  lands  which  were  really 
contracted  to  be  sold,  and  to  have  those  lands  sold  in  satis- 
faction of  a  note  given  for  a  part  of  the  purchase-money. 
The  whole  controversy  grew  out  of  a  mistake  in  the  bond  for 
titles,  in  the  description  of  the  land  which  was  the  subject 
of  the  contract ;  which  mistake  was  carried  into  the  pro- 
ceedings in  the  former  chancery  suit.  There  was  a  demurrer 
to  the  bill  by  Terry  Collins  and  Martha  Collins,  which  was 
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overruled ;  and  decrees  pro  confesso,  on  personal  service, 
were  duly  entered  against  them  and  the  other  defendants. 
On  final  hearing,  "upon  the  original  and  amended  bills,  with 
the  exhibits  thereto,  the  decrees  pro  confesso  on  personal  ser- 
vice, and  the  agreement  of  counsel,"  the  chancellor  rendered 
a  decree  for  the  complainant ;  which  decree  is  now  assigned 
as  error,  together  with  the  overruling  of  the  demurrers  to  the 
bill. 

W.  H.  Denson,  for  appellant. 

Baenes  <fe  Holmes,  contra. 

BEICKELL,  C.  J. — The  record  discloses  that  this  cause 
was  submitted  for  final  decree,  "on  the  original  and  amended 
bill  and  exhibits,  decrees  pro  confesso  against  the  parties  who 
had  not  appeared  and  pleaded,  and  the  agreement  of  coun- 
sel." This  agreement,  the  only  matter  of  evidence  affecting 
the  parties  appearing  and  pleading,  introduced  on  the  hear- 
ing, is  not  incorporated  in  the  record,  and,  consequently,  we 
are  uninformed  of  its  character  and  extent.  Shall  the  pre- 
sumption be  made,  if  error  is  found  in  the  record  as  it  now 
stands,  that  it  was  not  cured,  and  the  decree  authorized  by 
the  agreement?  Or  shall  the  presumption  be  indulged,  that 
the  court  conformed  the  decree  to  the  agreement  submitted 
to  it,  by  which  the  errors  apparent  on  the  record  were 
waived?  It  is  the  last  presumption  which  the  unvarying 
practice  of  this  court  compels  us  to  indulge.  Error  must  be 
shown  affirmatively  ;  and  all  reasonable  intendments,  con- 
sistent with  the  record,  must  be  made  in  support  of  the  de- 
crees or  judgments  of  primary  courts.  If  we  were  to  pro- 
ceed, in  the  present  state  of  the  record,  to  consider  the  as- 
signment of  errors,  and  a  reversal  should  follow,  it  might  be 
for  errors  cured  by  the  agreement,  and  into  which  the  Chan- 
cery Court  would  not  have  fallen  ;  or  it  might  be  of  a  decree 
to  which  the  parties  deliberately  yielded  assent. 

The  decree  must  be  affirmed. 
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Caldwell  v.  Parmer's  Adm'r. 

Statutory  Real  Action  in  Nature  of  Ejectment. 

1.  Conveyance.  to  two  partners  individually. — A  conveyance  of  land  to  two  part- 
ners individually,  unexplained,  vests  in  them  an  equal  undivided  interest  as 
tenants  in  common. 

2  -  Sale  of  perfect  equity  undei'  execution. — Although  the  perfect  equity  in  lands 
arising  from  the  payment  of  the  purchase-money  may  be  sold  under  execution 
(Rev.  Code,  §  2871),  the  purchaser  at  the  sale  acquires  only  a  perfect  equity, 
which  will  neither  support  nor  defeat  an  ejectment. 

3.  Partnership  real  estate,  —  Real  estate,  purchased  and  used  for  partnership 
purposes,  but  held  in  the  names  of  the  partners  individually,  may  be  sub- 
jected in  equity  to  the  payment  of  partnership  debts,  but  can  not  be  sold  under 
execution  at  law  against  the  surviving  partner  as  such  :  the  sheriffs  deed  to 
the  purchaser,  at  execution  sale  against  such  surviving  partner,  conveys  only 
his  undivided  interest  in  the  lands. 

4.  General  exception  to  entire  charge. — A  general  exception  to  an  entire 
charge,  consisting  of  several  distinct  propositions,  can  not  be  sustained,  unless 
each  part  of  the  charge  is  erroneous 

5  Charge  requiring  explanation.  — A  charge  requested,  which  requires  expla- 
nation to  prevent  it  from  misleading  the  jury,  may  be  refused  for  that  reason. 

Appeal  from  the  Circuit  Court  of  Butler. 

Tried  before  the  Hon.  P.  O.  Harper. 

This  action  was  brought  by  the  administrator  of  the  estate 
of  Joseph  M.  Parmer,  deceased,  against  John  C.  Caldwell,  to 
recover  an  undivided  moiety  of  a  city  lot  in  Greenville,  on 
which,  a  brick  store-house  was  erected  ;  and  was  commenced 
on  the  13th  March,  1869.  The  defendant  having  died  pend- 
ing the  suit,  the  action  was  revived  against  his  executors  and 
heirs  at  law,  who  are  the  appellants  in  this  court.  The 
plaintiff  deduced  title  under  a  deed  from  Thomas  M.  Bragg, 
dated  the  8th  May,  1858,  by  which  the  lot  in  controversy 
was  conveyed,  in  consideration  of  the  payment  of  $500,  "  to 
the  said  J.  M.  Parmer  and  Wm.  Fleming  Parmer,  theii  heirs 
and  assigns;"  and  he  proved  the  execution  of  this  deed,  the 
defendant's  possession  from  the  1st  December,  1867,  and  the 
value  of  the  rents.  The  defendant  held  and  claimed  under 
a  purchase  by  one  S.  F.  Gafford  at  a  sale  made  by  the  United 
States  marshal,  on  the  4th  November,  1867,  under  executions 
issued  on  judgments  rendered  by  the  District  Court  at 
Montgomery,  against  said  W.  F.  Parmer,  as  surviving  part- 
ner of  the  late  firm  of  Holloman  &  Parmer ;  the  marshal's 
deed  to  said  Gafford,  and  a  subsequent  deed  from  said  Gaf- 
ford and  wife  to  himself,  dated  the  14th  November,  1867. 

"  The  evidence  on  the  part  of  the  defendants  was,  that  said 
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J.  M.  Parmer,  W.  F.  Parmer,  and  one  R.  M.  Holloman,  in 
1858,  formed  a  mercantile  partnership,  and  bought  goods  as 
such  partners,  in  1860-61,  of  several  Charleston  merchants ;" 
in  whose  names  suits  were  brought  in  the  United  States  Dis- 
trict Court  at  Montgomery,  on  notes  executed  in  the  partner- 
ship name,  and  judgments  rendered  against  said  W.  P.  Par- 
mer, as  surviving  partner  of  said  firm,  as  above  stated.  "  It 
was  shown  that  said  Holloman  died  in  1862 ;  that  said  J.  M. 
Parmer  died  in  1863,  leaving  said  "W.  F.  Parmer  as  sole  sur- 
viving partner ;  and  that  said  W.  F.  Parmer  died  in  July,  1867, 
after  the  executions  on  said  judgments  went  into  the  hands 
of  the  marshal,  and  before  the  levy  thereof  was  made  by  the 
marshal.  The  testimony  tended  to  show,  that  the  brick 
house  on  the  lot,  which  was  burned  in  the  latter  part  of  the 
year  1869,  was  built  in  1 859  with  partnership  funds,  and  was 
used  and  treated  as  partnership  property,  and  that  the  house 
and  lot  had  become  the  property  of  said  partnership  before 
the  death  of  said  Holloman ;  but  the  testimony  as  to  this 
fact  was  conflicting,  and  no  deed  was  shown  from  said  J.  M. 
Parmer  and  W.  F.  Parmer  to  the  partnership.  There  was 
no  evidence  of  any  demand  of  possession  before  the  com- 
mencement of  the  suit ;  but  the  evidence  showed  that  said 
Gafford  went  into  possession  under  his  said  purchase  and 
deed,  and  held  the  same  in  good  faith,  claiming  the  entire 
title  and  property ;  and  that  said  J.  C.  Caldwell,  from  the 
time  of  his  said  purchase,  possessed,  controlled,  and  leased 
the  whole  property,  claiming  the  entire  interest,  and  not  an 
undivided  moiety  only."  The  deed  under  which  the  de- 
fendants claimed,  and  certified  copies  of  the  judgments  and 
executions,  were  also  offered  in  evidence  by  them. 

"The  court  charged  the  jury,  that  the  said  deed  from 
Bragg  to  J.  M.  and  W.  F.  Parmer  conveyed  to  them  the  legal 
title  of  the  premises  sued  for,  and,  unless  some  deed  from 
them  to  the  partnership  of  Holloman  &  Parmer  was  proved 
to  have  existed,  the  legal  title  still  remained  in  them,  as 
tenants  in  common :  that  whatever  title  was  in  said  J.  M. 
Parmer,  at  the  time  of  his  death,  was  unaffected  by  the  pro- 
ceedings shown  by  the  said  records  from  the  United  States 
District  Court ;  and  that  the  plaintiff,  as  his  administrator, 
would  be  entitled  to  recover  an  undivided  half  of  the  lot, 
with  one  half  of  the  rents,  and  interest  thereon,  to  the  time 
of  the  trial:  that  the  said  proceedings  in  the  United  States 
court,  and  the  said  sale  by  the  marshal  to  Gafford,  did  not 
prevent  the  administrator  of  said  J.  M.  Parmer  from  recov- 
ering the  undivided  half  of  said  lot,  and  rents  for  the  years 
proved,  although  the  jury  might  be  satisfied,  from  the  evi- 
dence, that  the  lot  had  become  the  property  of  the  partner- 
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ship  by  full  payment  of  the  purchase-money :  that  the  sale 
by  the  United  States  marshal,  under  executions  against  W. 
F.  Parmer,  as  surviving  partner,  only  conveyed  to  the  pur- 
chaser the  interest  which  said  W.  F.  Parmer  held  as  tenant 
in  common  with  J.  M.  Parmer,  and  no  interest  which  the 
said  partnership  may  have  held  in  said  land. 

"To  the  foregoing  charges  the  defendant  excepted,  and 
requested  the  court,  in  writing,  to  charge  the  jury — 

1.  That  the  plaintiff  can  not  recover,  unless  he  shows 
both  the  legal  title  to  the  premises,  and  the  right  to  the  pos- 
session thereof,  at  the  commencement  of  the  suit :  that  if 
the  jury  find,  from  the  evidence,  that  the  property  sold  by 
the  United  States  marshal,  under  the  proceedings  shown  in 
the  transcript  offered  in  evidence,  was  the  property  of  the 
said  partnership  of  Holloman  &  Parmer,  and  that  said  J.  M. 
Parmer  was  a  member  of  that  parnership,  then  the  said  sale 
and  marshal's  deed,  set  forth  in  said  transcript,  and  in  evi- 
dence before  them,  conveyed  to  the  purchaser,  Gafford,  the 
right  and  title  of  the  partnership  in  said  property;  and  if 
the  jury  find  that  the  defendants  were  in  the  possession  of 
the  said  premises  at  the  commencement  of  this  suit,  claiming 
them  under  said  deed  of  Gafford  in  evidence  before  them, 
and  that  said  "VV.  F.  Parmer  died  in  July,  1867,  whilst  the 
executions  on  said  judgments  were  in  the  hands  of  the  Uni- 
ted States  marshal,  then  the  plaintiff  can  not  recover  in  this 
action. 

"2.  That  if  the  evidence  shows  that  J.  M.  Parmer  was 
entitled  to  an  undivided  half  of  the  lot  sued  for,  as  the  court 
charges  is  shown  by  the  deed  from  Bragg,  yet  the  written 
evidence  shows  that  the  interest  of  W.  F.  Parmer  was  con- 
veyed to  Gafford,  and  by  said  Gafford  to  defendants'  testator 
and  ancestor ;  and  if  the  evidence  shows  that  the  defendants 
were  in  the  possession  of  the  premises  at  the  commencement 
of  the  suit,  claiming  title  thereto  under  the  said  conveyance 
to  their  testator  and  ancestor, — then  the  plaintiff  can  not 
recover  in  this  action,  unless  he  shows  that,  before  the  com- 
mencement of  this  suit,  he  was  actually  ousted — excluded 
from  the  possession  of  said  premises — by  the  defendants,  or 
by  the  person  through  whom  they  claim,  although  the  lot 
may  never  have  become  the  property  of  said  partnership. 

"  3.  That  it  is  not  necessary  for  the  defendant  to  show,  by 
positive  evidence,  that  the  said  lot  became  the  property  of 
Holloman  &  Parmer:  that  if  the  facts  and  circumstances  in 
evidence  reasonably  convince  the  jury  that  the  said  premises 
had  become  the  property  of  said  partnership  before  the 
death  of  J.  M.  Parmer,  and  that  said  J.  M.  Parmer  was  a 
member  of  said  partnership  at  the  time  said  debts  were  con- 
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tracted,  it  does  not  matter  whether  there  was  any  deed  con- 
veying the  premises  to  said  partnership,  and  the  sale  under 
the  judgments  and  executions  from  the  United  States  court 
conveyed  to  said  Gafford  all  the  right  and  title  of  the  said 
partnership;  and  that  such  sale  and  conveyance  by  the 
United  States  marshal,  if  said  W.  F.  Parmer  was  alive  when 
said  executions  went  into  the  hands  of  said  marshal,  gave 
the  right  of  possession  of  said  premises  to .  Gafford,  and 
Gafford's  deed  gave  the  same  right  of  possession  to  Cald- 
well, defendants'  testator  and  ancestor ;  and  if  the  defend- 
ants were  in  possession  at  the  commencement  of  the  suit, 
claiming  to  hold  under  said  conveyance  and  said  proceed- 
ings in  the  United  States  court,  then  such  right  of  posses- 
sion in  them  is  sufficient  to  defeat  a  recovery  by  the  plaintiff 
in  this  action. 

"  The  court  refused  to  give  each  of  these  charges,  and  the 
defendants  excepted  to  the  refusal,"  and  they  now  assign  as 
error  the  charge  given  by  the  court,  and  the  refusal  of  the 
several  charges  asked. 

Watts  &  Watts,  with  Herbert  &  Buell,  for  appellants. — 
The  statute  declares,  that  a  "perfect  equity"  in  lands  may 
be  sold  under  execution ;  that  is,  such  an  equity  as  a  pur- 
chaser has  who  has  paid  all  of  the  purchase-money. — Rev. 
Code,  §  2871.  The  charge  of  the  court,  in  effect,  denied  this, 
and  denied  the  right  of  an  execution  creditor  to  sell  partner- 
ship property  under  process  against  the  surviving  partner. 
Lands  owned  by  a  partnership  are  treated,  in  equity,  as 
personal  property;  but  they  are  liable  to  the  payment  of 
partnership  debts  at  law,  as  well  as  in  equity. —  Oivens  v. 
Collins  &  Langivorthy,  23  Ala.  837  ;  Andrews  v.  Brown,  21  Ala. 
437.  A  surviving  partner  may  sell  the  lands  of  the  partner- 
ship at  private  sale,  and  his  conveyance  transfers  all  the 
equity. — Andrews  v.  Brown,  21  Ala.  437 ;  Murphy  v.  Abrams, 
at  the  last  term.  If  these  propositions  be  correct,  the  first 
charge  asked  ought  to  have  been  given.  That  the  death  of 
the  surviving  partner  before  the  levy  could  not  prevent  the 
sale,  see  Rev.  Code,  §  2875. 

The  second  charge  asked  asserted  the  proposition,  that 
one  tenant  in  common  can  not  sue  his  co-tenant  unless  there 
has  been  an  actual  ouster,  as  decided  in  the  following  cases  : 
Bishop  v.  Blair,  36  Ala.  85 ;  Jones  v.  Perkins,  1  Stew.  512 ; 
Foster  v.  Foster,  2  Stew.  536 ;  Johnson  v.  Toulmin,  18  Ala.  50. 
To  entitle  the  plaintiff  to  recover,  he  must  show  a  legal  title, 
and  a  right  to  the  immediate  possession. —  Williams  v.  Harts- 
horn, 30  Ala.  211.  The  plaintiff,  on  the  facts  stated  in  the 
third  charge,  did  not  have  the  legal  title,  and  did  not  have 
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a  right  to  the  immediate  possession.  The  statutory  rights 
which  an  administrator  has  in  and  to  his  intestate's  lands, 
for  the  payment  of  debts,  are  not  superior  to  the  rights 
which  a  surviving  partner  has  in  and  to  lands  belonging  to 
the  partnership. 

Elmore  &  Gunter,  with  whom  were  Gamble  &  Bolling, 
contra. — The  deed  of  Bragg  conveyed  the  legal  title  to  the 
lands  to  J.  M.  and  W.  F.  Parmer,  as  tenants  in  common ; 
and  no  conveyance  from  them  was  shown.  If  the  partner- 
ship bought  the  land  from  them,  and  made  full  payment  of 
the  purchase-money,  it  acquired  only  an  equitable  title, 
which  might  be  subjected  in  equity  to  the  payment  of  its 
debts,  but  not  in  a  court  of  law.  This  distinction  is  recog- 
nized in  all  the  cases. — Lang's  Heirs  v.  Waring,  17  Ala.  145; 
Andrews  v.  Brown,  21  Ala.  437.  True,  the  statute  (Bev.  Code, 
§  2871)  authorizes  a  perfect  equity  to  be  sold  under  execu- 
tion at  law ;  but  the  purchaser  at  such  sale  acquires  only 
that  perfect  equity,  and  not  any  legal  title  whatever.  In 
actions  at  law  for  real  estate,  the  legal  title  only  is  regarded, 
and  equities -can  not  be  noticed. — Elmore  v.  Harris,  13  Ala. 
360  ;  Mitchell  v.  Robertson,  15  Ala.  412  ;  3lcPherson  v.  Walters, 
16  Ala.  714 ;  Sellers  v.  Hayes,  17  Ala.  749  ;  Williams  v.  Harts- 
horn, 30  Ala.  211 ;  You  v.  Flinn,  34  Ala.  409.  The  right  of  an 
administrator  to  maintain  ejectment  is  recognized  by  repeated 
decisions  of  this  court,  and  expressly  given  by  statute.  That 
an  actual  ouster  is  not  necessary,  when  equivalent  acts  are 
shown,  as  between  tenants  in  common,  see  2  Stew.  358 ;  30 
Conn.  492 ;  4  Paige,  178.  The  charges  asked  required  ex- 
planation, and  were  rightly  refused  on  that  account. — 37  Ala. 
317 ;  35  Ala.  96  ;  32  Ala.  569  ;  29  Ala.  200. 

STONE,  J. — The  common  source  of  title  of  both  contend- 
ing parties  to  this  suit  is  the  deed  of  bargain  and  sale  made 
by  Bragg  to  J.  M.  Parmer  and  W.  Fleming  Parmer,  bearing 
date  May  8,  1858.  This  deed,  unexplained,  vested  in  them 
an  equal,  undivided  interest,  as  tenants  in  common. — See 
Lang  v.  Waring,  17  Ala.  145;  Andrews  v.  Brown,  21  Ala.  437; 
Ware  v.  Owens,  42  Ala.  212.  The  record  fails  to  inform  us 
that  auy  title  ever  passed  out  of  either  of  these  grantees,  by 
any  conveyance  made  by  them. 

2.  It  is  contended  for  appellants,  that  the  proof  tends  to 
show  that  an  equitable  title,  called  a  perfect  equity,  vested 
in  the  partnership  of  Holloman  &  Parmer ;  and  that  when 
the  lot  was  sold  and  conveyed  by  the  United  States  marshal, 
in  satisfaction  of  a  debt  of  the  firm  of  Holloman  & 'Parmer, 
it  conveyed  the  entire  equitable  title  to  the  purchaser,  Gaf- 
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ford ;  and  inasmuch  as  Caldwell,  the  appellants'  ancestor, 
had  purchased,  and  received  from  Gafford  a  conveyance  of 
the  lot,  before  suit  brought,  this  perfect  equity  is  a  complete 
defense  to  the  present  action.  Section  2871  of  the  Revised 
Code  is  relied  on  in  support  of  this  view.  This  argument  is 
unsound.  If  the  judgment  and  execution,  under  which  the 
marshal  sold,  had  been  against  each  member  of  the  partner- 
ship, this  would  only  have  placed  the  purchaser  in  the  pre- 
dicament of  Holloman  &  Parmer.  He  would  have  had  a 
perfect  equity ;  nothing  more.  Courts  of  law  can  not  regard 
equitable  titles.  Such  titles  will  neither  support  nor  defeat 
an  action  of  ejectment. — Elmore  v.  Harris,  13  Ala.  360 ; 
Mitchell  v.  Robertson,  15  Ala.  412  ;  Nickles  v.  Haskins,  15  Ala. 
619;  McPherson  v.  Walters,  16  Ala.  714;  Sellers  v.  Hayes, 
17  Ala.  749 ;  Williams  v.  Hartshorn,  30  Ala.  211 ;  You  v.  Flinn, 
34  Ala.  409. 

3.  But  appellants'  position  is  not  as  strong  as  this.  The 
judgment  and  execution,  under  which  they  claim,  was  against 
Wm.  F.  Parmer  only,  surviving  partner  of  a  firm  composed 
of  three.  While  the  law  vests  the  title  of  partnership  per- 
sonal property  in  the  survivor,  it  has  not  that  effect  on  part- 
nership real  property,  the  title  to  which  exists  in  the  title 
papers.  Beal  estate,  held  in  the  names  of  partners,  although 
purchased  and  used  for  partnership  purposes,  can  not  be 
administered  as  partnership  effects  in  courts  of  law.  In 
these  courts,  the  several  partners  are  treated  as  tenants  in 
common  of  the  lands  held  by  them. — Lang  v.  Waring,  17  Ala. 
145 ;  Andrews  v.  Brown,  21  Ala.  437 ;  Lang  v.  Waring,  25 
Ala.  625.  Lands  thus  held,  however,  may  be  subjected  in 
equity  to  the  payment  of  partnership  debts. — 2  Brick.  Dig. 
303,  §§  55,  56,  57,  61.  The  purchase  made  by  Mr.  Gafford 
gave  him  no  right,  either  at  law  or  in  equity,  to  any  interest 
in  the  land,  other  than  that  held  and  owned  by  Wm.  F.  Par- 
mer — See  Lang  v.   Waring,  17  Ala.  145. 

4.  We  have  said  this  much  to  show  that,  in  the  trial  below, 
justice  was  fully  administered  according  to  law.  The  excep- 
tion reserved  to  the  charges  given,  was  general,  to  the  entire 
mass,  without  specifying  any  particular  part.  This,  under  a 
uniform  rule  of  this  court,  is  no  ground  for  reversal,  unless 
the  entire  charge,  in  all  its  parts,  misstates  the  law. — Johnson 
v.  MoGehee,  1  Ala.  186;  McGehee  v.  The  State,  52  Ala.  224. 
Much,  if  not  all  of  the  charge,  is  in  strict  conformity  to  the 
rules  of  law  above  laid  down  as  governing  this  case. 

5.  Three  charges  were  asked  by  defendant,  and  refused  by 
the  court.  The  exception  to  this  ruling  scarcely  comes  up  to 
the  rule.  But,  the  charges  were  all  rightly  refused.  The 
first  and  third  are  diametrically  opposed  to  the  principles  of 
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law  above  declared.     The  second  was  calculated  to  mislead, 
and,  in  the  absence  of  explanation,  would  probably  have  mis- 
led the  jury  as  to  what  constitutes  an  ouster.     This  justified 
the  refusal— 1  Brick.  Dig.  339,  §§  59,  60,  61. 
The  judgment  of  the  Circuit  Court  is  affirmed. 


Louisville  &  Nashville  Railroad  Com- 
pany v.  Brown. 

Action  against  Railroad  Company  for  Materials  Furnished. 

1.  Deposition;  how  used  by  opposite  party. — Under  our  practice,  a  party  may 
use  a  deposition  taken  by  his  adversary,  if  he  cross-examined  the  witness, 
and  the  party  by  whom  it  was  taken  declines  to  use  it;  and  if,  not  having  cross- 
examined  the  witness,  he  offers  the  deposition  in  evidence  without  objection 
from  the  party  by  whom  it  was  taken,  it  must  be  regarded  as  any  other  depo- 
sition legally  taken. 

2.  Same ;  objection  to  answer  as  not  responsive. — An  objection  to  the  answer 
to  one  of  the  interrogatories,  on  the  ground  that  it  is  not  responsive,  comes  too 
late,  when  the  answer  is  offered  in  evidence  on  the  trial;  and  this  rule  applies 
when  a  party  offers  in  evidence  a  deposition  taken  by  his  adversary. 

Appeal  from  the  Circuit  Court  of  Blount. 

Tried  before  the  Hon.  Louis  Wyeth. 

This  action  was  brought  by  Richard  Brown,  against  the 
Louisville  &  Nashville  Railroad  Company,  to  recover  the 
value  of  three  hundred  and  forty  cross-ties,  cut  and  furnished 
by  the  plaintiff,  and  used  in  the  construction  of  the  South 
and  North  Alabama  Railroad ;  and  was  commenced  on  the 
19th  March,  1875.  The  complaint  contained  only  the  com- 
mon counts.  The  defendant  pleaded  the  general  issue,  and 
payment ;  and  issue  was  joined  on  both  of  these  pleas.  On 
the  trial,  as  appears  from  the  bill  of  exceptions,  the  plaintiff 
testified,  as  a  witness  for  himself,  that  during  the  construc- 
tion of  the  road-bed  of  the  South  and  North  Railroad,  in 
March  and  April,  1872,  Saulpaw  &  Co.  had  a  contract  for  the 
construction  of  six  miles  of  the  road,  and  he  contracted  to 
furnish  them  with  cross-ties  at  thirty-five  cents  each ;  that 
he  cut  and  furnished  the  cross-ties,  and  they  were  inspected 
and  received  by  the  railroad  engineer  in  charge  of  the  work ; 
that  three  hundred  and  forty  of  these  cross-ties,  not  having 
been  used  by  said  Saulpaw  &  Co.,  were  returned  to  the  de- 
fendant, in  the  plaintiff's  name,  and  were  afterwards  used  by 
the  defendant  and  its  agents ;  and  that  neither  Saulpaw  & 
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Co.  nor  plaintiff  had  ever  been  paid  for  them.  The  plaintiff 
had  taken  the  deposition  of  Joseph  P.  Gates,  who  was  in  the 
employment  of  said  railroad  company  in  March  and  April, 
1872 ;  but  he  did  not  offer  the  deposition  in  evidence  on  the 
trial.  After  the  plaintiff  had  closed  his  evidence,  the  de- 
fendant offered  this  deposition  in  evidence,  without  objec- 
tion from  the  plaintiff ;  and  having  read  the  answers  to  the 
first  five  interrogatories,  "was  about  to  read  the  answer  to  the 
sixth  interrogatory,  when  the  plaintiff  objected  to  that  part 
of  it  which  was  in  these  words :  '  We  paid  him  for  all  thai 
icere  received  by  engineer  in  charge  of  our  work.'  The  ground 
of  this  objection  by  plaintiff  was,  that  said  words  were  not 
responsive  to  the  interrogatory."  The  sixth  interrogatory, 
and  the  answer  to  it,  were  as  follows  :  "Int.  6.  State  whether 
or  not  all  the  cross-ties  gotten  out  by  said  plaintiff  were  in- 
spected and  received  by  the  engineer  or  engineers  of  the  de- 
fendant, and  whether  or  not  all  of  said  cross-ties  were  re- 
turned, or  included  in  the  estimates  of  said  Saulpaw  &  Co." 
Answer  :  "  We  paid  him  for  all  that  were  received  by  engineer 
in  charge  of  our  work.  How  many  were  rejected  I  do  not 
know.  All  received  were  included  in  our  estimates."  The 
court  sustained  the  objection,  and  excluded  the  italicized 
words  from  the  jury ;  to  which  ruling  the  defendant  ex- 
cepted, and  which  is  here  assigned  as  error. 

PviCE,  Jones  &  Wiley,  for  appellant. 

Hamill  &  Dickinson,  contra, 

BEICKELL,  C.  J. — The  deposition  of  Gates  was  taken  by 
the  appellee,  returned,  and  filed  in  court.  The  appellant  did 
not  cross-examine  the  deponent ;  but  its  right  to  use  the  dep- 
osition, as  an  instrument  of  evidence,  was  not  the  matter  of 
an  objection  by  the  appellee ;  and  as  the  question  we  are  to 
consider  is  presented,  he  must  be  deemed  to  have  consented 
that  the  deposition  should  be  used  by  the  appellant,  as  the 
evidence  of  a  competent  witness,  legally  taken.  A  party  who 
has  cross-examined  a  witness,  under  our  practice,  acquires  a 
right  to  use  the  deposition  of  the  witness,  as  if  it  had  been 
taken  on  his  behalf,  if  his  adversary,  at  whose  instance  it 
was  taken,  declines  to  use  it. — Stewart  v.  Hood,  10  Ala.  600  ; 
Garnetf  v.  Yoe,  17  Ala.  74.  If  the  party  at  whose  instance 
a  deposition  is  taken,  without  notice  to  his  adversary  that  he 
does  not  intend  to  use  such  deposition,  enters  on  the  trial, 
and  permits  his  adversary  to  introduce  the  deposition,  he 
must  be  regarded  as  waiving  all  objections  to  the   evidence 
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contained  in  it,  which  his  adversary  could  cure  by  a  cross- 
examination,  or  by  taking  the  deposition  in  his  own   behalf. 

The  objection  to  the  particular  answer  is  not  because  •  of 
its  irrelevancy,  nor  because  of  the  incompetency  of  the  wit- 
ness to  testify  to  the  fact,  but  is  limited  to  the  sole  ground, 
that  it  is  not  responsive  to  the  interrogatory  propounded  to 
the  witness.  It  is,  perhaps,  true  that  this  answer  furnishes 
the  sole  reason  of  the  appellee  for  refusing  to  use  the  depo- 
sition. Its  materiality  is  shown  upon  its  face ;  and  if  the 
fact  is  as  stated,  it  was  probably  fatal  to  the  appellee's  right 
of  recovery.  The  appellant  was  suffered  to  read  all  the 
deposition  which  preceded  this  answer,  without  objection, 
without  regard  to  its  effect  as  evidence,  whether  prejudicial 
or  beneficial. 

If  the  deposition  had  been  offered  as  evidence  by  the  ap- 
pellee, and  the  appellant  had  made  the  objection  to  this  or 
any  other  answer  of  the  witness,  not  on  the  ground  that  it 
was  illegal  evidence,  but  that  it  was  not  responsive  to  the  in- 
terrogatory, it  would  have  been  too  late  during  the  trial. — 
Clement  v.  Cureton,  36  Ala.  120 ;  MeCrary  v.  Turk,  29  Ala. 
244 ;  Soltmarsh  v.  Bower,  34  Ala.  613.  The  reason  of  the 
rule  is,  that  the  objection  is  founded  on  a  defect  which  can 
be  cured.  It  is  unlike  an  objection  to  the  relevancy  or  com- 
petency of  the  evidence.  A  party  relying  on  an  objection  of 
this  character,  must  make  it  at  the  time  the  deposition  is 
proposed  to  be  read.  Then  his  adversary  makes  the  depo- 
sition his  own  evidence,  as  if  it  had  been  taken  on  his  behalf; 
and  then  he  has  the  right  to  be  apprised  of  the  objection,  so 
that,  if  it  is  well  taken,  he  may  decline  to  use  the  deposition 
for  any  purpose.  The  appellee  had  full  opportunity,  before 
this  particular  answer  was  reached,  to  have  objected  to  it ; 
but  no  objection  was  made,  until  the  preceding  answers  were 
before  the  jury,  and  he  had  the  benefit  of  them.  We  think 
the  objection  came  too  late,  and  the  Circuit  Court  erred  in 
sustaining  it. 

The  judgment  is  reversed,  and  the  cause  remanded. 
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Atcheson  v.    Broadhead's  Adm'r. 

Statutory  Real  Action  in  Nature  of  Ejectment. 

1.  Execution  sale  of  equity  of  redemption  in  mortgaged  lands :  title  of  pur- 
clutser.  —A  purchaser  at  sheriff's  sale  under  execution,  of  the  equity  of  redemp- 
tion in  mortgaged  lands,  after  the  maturity  of  the  mortgage,  does  not  thereby 
acquire  such  a  title  as  will  support  ejectment,  or  a  statutory  real  action  in  the 
nature  of  an  ejectment. 

Appeal  from  the  Circuit  Court  of  Chilton. 

Tried  before  the  Hon.  James  Q.  Smith. 

This  action  was  brought  by  Michael  K.  Broadhead,  against 
Higdon  R.  Atcheson,  to  recover  a  tract  of  land  in  Baker  (now 
Chilton)  county,  together  with  damages  for  its  detention ; 
and  was  commenced  on  the  5th  July,  1870.  The  plaintiff 
having  died,  the  action  was  revived  in  the  name  of  John  W. 
Broadhead,  as  his  administrator ;  and  a  trial  was  had  on 
issue  joined  on  the  plea  of  not  guilty.  The  plaintiff  deduced 
title  under  a  sheriff's  deed,  dated  the  7th  March,  1870,  to 
him  as  the  highest  and  best  bidder  at  a  sale  under  execution 
against  the  defendant,  made  on  that  day  ;  which  execution 
was  issued  on  a  judgment  rendered  by  the  Circuit  Court  of 
Bibb  county,  on  the  15th  October,  1867,  in  favor  of  Andrew 
Woolley,  and  against  said  defendant ;  and  he  offered  in  evi- 
dence, on  the  trial,  the  judgment,  execution,  and  sheriff's 
deed,  and  proved  the  defendant's  possession  at  the  time  of 
the  levy  and  sale  by  the  sheriff,  and  also  at  the  commence- 
ment of  tbe  suit.  The  defendant  offered  in  evidence  a  mort- 
gage executed  by  himself  to  O.  F.  Harrell  &  Co.,  dated  the 
l5th  May,  1867,  and  conveying  the  land  sued  for  to  secure 
the  payment  of  several  notes,  given  for  supplies,  etc.,  which 
matured  on  the  1st  October,  1867 ;  and  proved  that  this 
mortgage,  by  successive  assignments,  had  been  transferred 
to  one  T.  G.  Atcheson,  and  that  he  held  possession  under 
said  T.  G.  Atcheson  at  the  time  of  the  levy  and  sale  under 
execution — "that  he  held  possession  as  a  mortgagor  simply, 
and  not  under  color  or  claim  of  title."  The  court  excluded 
this  evidence  from  the  jury,  on  motion  of  the  plaintiff,  and 
instructed  the  jury,  in  effect,  that  the  sheriff's  deed  conveyed 
to  said  M.  K.  Broadhead  such  title  as  would  support  this  ac- 
tion, and  that  the  plaintiff  was  entitled  to  recover.     The  de- 
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fendant  excepted  to  this  charge  and  ruling,  and  he  here  as- 
signs them  as  error. 

Thos.  H.  Watts,  with  E.  W.  Cobb,  for  appellant. 

Dostek  &  Abney,  contra. 

MANNING,  J. — In  Childress  v.  3Ionette,  at  a  former  term 
(54  Ala.  317),  this  court  held,  that  the  purchaser  of  a  mort- 
gagor's equity  of  redemption  in  land,  after  the  maturity  of 
the  mortgage,  did  not  obtain  such  a  title  as  would  enable 
him  to  maintain  a  possessory  action  in  the  nature  of  eject- 
ment, in  a  common-law  court,  to  obtain  possession.  Under 
the  influence  of  that  decision,  the  judgment  of  the  Circuit 
Court  must  be  reversed,  and  the  cause  be  remanded. 


Luke  v.  Calhoun  County. 

Statutory  Action  against  County  for  Damages,  by    Widow  of 
Person  Murdered  by  Disguised  Parties. 

1.  Statutory  right  of  action;  how  affected  by  repeal  of  statute,  and  subsequent 
revival. — A  right  of  action,  conferred  by  statute,  may  be  taken  away  by  a  sub- 
sequent statute,  unless  it  has  been  reduced  to  judgment;  if  the  repealing  stat- 
ute does  not  except  from  its  operation  pending  suits,  or  existing  causes  of  ac- 
tion, they  fall  with  the  repealed  statute;  and  when  such  statutory  right  of  ac- 
tion has  thus  been  destroyed,  it  cannot  be  revived  by  a  later  statute. 

2.  Act  of  March  17,  1875,  saving  pending  prosecutions  under  repealed  statutes. — 
The  act  approved  March  17,  1875,  declaring  the  effect  upon  pending  prosecu- 
tions of  the  repeal  of  the  statutes  which  authorized  them  (Sess.  Acts  1874-5, 
p.  235),  applies  only  to  criminal  prosecutions,  and  does  not  retroact  so  as  to 
revive  prosecutions  which  had  already  terminated  by  the  repeal  of  the  statute 
under  which  they  were  instituted. 

Appeal  from  the  Circuit  Court  of  Calhoun. 

Tried  before  the  Hon.  Wm.  L.  Whitlock. 

This  action  was  brought  by  Mrs.  Fanny  Ann  Luke,  as 
"widow  and  next  of  kin"  of  William  M.  Luke,  deceased,  to 
recover  from  the  county  the  statutory  penalty  of  five  thou- 
sand dollars  for  the  murder  of  her  said  husband,  who  was 
alleged  to  have  been  killed  by  unknown  persons  in  disguise. 
The  action  was  commenced  on  the  31st  January,  1871,  and 
was  founded  on  the  act  of  the  legislature  approved  Decem- 
ber 8,  1868,  entitled  "i^n  act  to  suppress  murder,  lynching, 
and  assaults   and  batteries."— Session  Acts  1868,   p.  452. 
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This  statute  was  repealed  by  the  subsequent  statute  of  De- 
cember 14,  1^74  (Session  Acts  1874-5,  p.  244) ;  and  at  the 
October  term,  1875,  the  defendant  pleaded  the  repealing 
statute  puis  darrein  continuance,  and  moved  the  court  to  non- 
suit the  plaintiff;  which  motion  the  court  sustained,  and  com- 
pelled the  plaintiff  to  take  a  nonsuit.  This  ruling  and  judg- 
ment of  the  court,  to  which  the  plaintiff  excepted,  is  now  as- 
signed as  error. 

Jasper  N.  Haney,  for  appellant. — The  action  was  brought 
to  recover  a  statutory  penalty,  and  falls  within  the  purview 
of  the  statute,  approved  March  17,  1875,  "to  declare  the  ef- 
fect upon  prosecutions  then  pending  of  the  repeal  of  statutes 
authorizing  such  prosecutions."  The  words  "then  pending," 
as  used  in  this  statute,  refer  to  the  time  the  statute  is  or  was 
repealed,  and  not  to  the  date  of  the  saving  statute.  This 
statute  was  passed  at  the  same  session  as  the  repealing  stat- 
ute, under  which  the  case  was  dismissed  ;  and  relating  to  the 
same  subject-matter,  the  two  statutes  should  be  construed 
together.  Moreover,  the  statute  is  remedial,  and  should  be 
liberally  construed. — Barnes  v.  Mayor  of  Mobile,  19  Ala.  707  ; 
Blakeney  v.  Blakeney,  6  Porter,  109  ;  Hoffman  v.  Hoffman,  26 
Ala.  585 ;  29  Ala.  40;  33  Ala.  674. 

Foster  &  Forney,  contra,  cited  the  following  cases :  Pope 
v.  Lewis,  4  Ala.  487 ;  Brovghton  v.  Branch  Bank,  17  Ala. 
828;  Butler  v.  Palmer,  1  Hill,  324;  6  Wendell,  526;  Wash- 
bum  v.  Franklin,  35  Barbour,  599;  9  Wallace,  567;  5 
Cranch,  281 ;  6  Cranch,  329 ;  30  Conn.  158 ;  1  Watts,  258 ;  1 
Neb.  417  ;  Bailey  v.  Mason,  4  Minn.  546  ;  Eaton  v.  Graham, 
11  Illinois,  619  ;  61  Illinois,  31 ;  9  Kansas,  569 ;  Dwarris  on 
Statutes,  676 ;  Sedgwick  on  Stat,  and  Const.  Law,  130  ;  Nor- 
ris  v.  Crocker,  13  Howard,  430  ;  Lewis  v.  Foster,  1  N.  H.   61. 

BKECKELL,  C.  J. — The  only  foundation  for  this  action 
was  the  statute  of  December  28, 1868,  entitled  "An  act  to  sup- 
press murder,  lynching,  and  assault  and  batteries. "— Pamph. 
Acts,  1868,  p.  452.  This  statute  was  unconditionally  repealed 
by  the  statute  enacted  December  14,  1874. — Pamph.  Acts, 
1874-5,  p.  244.  The  legislature  has  full  power  to  take  away 
by  statute  rights,  not  vested,  which  have  been  conferred  by 
statute.  If  the  repealing  statute  is  general  and  uncondi- 
tional, without  a  saving  of  pending  proceedings  and  prosecu- 
tions, these  fall  with  the  statute  which  may  have  authorized 
them. — Pope  v.  Lewis,  4  Ala.  487  ;  Brougkton  v.  State  Bank, 
17  Ala.  828 ;  Jordan  v.  State,  15  Ala.  746. 

But  it  is  contended,  that  the  statute  of  March  17,  1875,  de- 
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claring  the  effect,  upon  pending  prosecutions,  of  the  repeal  of 
statutes  which  authorized  them  (Pamph.  Acts,  1874-5,  p.  235), 
saves  the  action.  If  it  could  be  admitted  that  the  statute 
has  any  application  to  civil  suits,  it  could  not  be  admitted 
that  the  legislature  could  restore  a  right  which  it  had  taken 
away,  or  revive  an  action  it  had  destroyed  by  the  repeal  of 
the  statute  which  gave  the  right.  The  repealing  statute  took 
effect  on  the  day  of  its  approval  by  the  governor,  and  its 
operation  was  to  obliterate  the  statute  of  1868  from  the  stat- 
ute-book, as  completely  as  if  it  had  never  existed,  except  as 
to  actions  or  suits  which  were  prosecuted  to  judgment,  and 
finally  concluded,  while  it  existed.  The  action  of  appellant 
pending  at  the  time  of  the  repeal,  and  all  jurisdiction  of  the 
court  to  render  judgment  therein,  fell  on  the  day  of  the  re- 
peal of  the  statute,  and  the  legislature  was  without  power  to 
revive  it. 

Nor,  by  just  construction,  does  the  statute  refer  to  prose- 
cutions which  had  already  terminated  by  the  repeal  of  the 
statutes  which  authorized  them.  It  is  only  to  such  prose- 
cutions.as,  in  the  future,  would  fall  with  a  repealed  statute, 
the  statute  is  intended  to  apply.  Such  prosecutions  will  be 
saved  under  its  operation,  as  they  could,  without  this  statute, 
have  been  saved  by  an  express  reservation  in  the  repealing 
statute.  The  operation  the  appellant  claims  for  the  statute 
would  render  it  retroactive.  Such  an  operation  is  never  given 
to  a  statute,  unless  it  is  in  obedience  to  the  clearly  expressed 
intention  of  the  legislature. — Barnes  v.  Mayor,  19  Ala.  707. 
But  the  statute  is  confined  by  its  terms  to  prosecutions,  and 
has  no  application  to  civil  suits  by  individuals,-  founded  on 
statutes. 

The  result  is,  the  Circuit  Court  properly  repudiated  the 
cause,  and  its  judgment  is  affirmed. 


Smith  &  Co.  v.  Rice. 

Statutory  Action  of  Detinue  for  Crop  of  Cotton,  Corn,  &c. 

1.  Parol  evidence ;  when  admissible  to  show  terms  of  contract  not  inserted  in 
writing. — When  a  mortgage,  given  for  supplies  furnished  and  to  be  furnished 
during  the  current  year,  does  not  state  the  times  when,  nor  the  quantities  in 
which  the  supplies  are  to  be  furnished,  the  stipulations  of  the  contract  as  to 
those  matters  may  be  proved  by  parol. 

2.  Custom  ;  proof  of. — A  custom  among  planters,  "in  relation  to  the  man- 
ner of  receiving  supplies  from  merchants  who  advanced  to  them,"  cannot  be 
established  by  the  testimony  of  a  single  witness,   who  only  states  "that  he 
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knew  what  had  been  the  custom  among  his  neighbors  in  relation  to  the  mat- 
ter since  1868,"  a  period  of  several  years. 

3.  Contract  between  employer  and  hborers,  for  cultivation  of  crop  on  shares. — 
A  contract  between  the  owner  or  tenant  of  lands  and  his  laborers,  "by  which 
he  agrees  to  give  them  one-fourth  of  the  cotton  produced  on  said  plantation 
during  said  year,  and  to  feed  them,  as  compensation  for  their  services  in 
making  said  crop,''  creates  between  them  a  tenancy  in  common  in  the  crop. 

4.  Mortgage  of  interest  in  crop  by  tenant  in  common. — If  the  owner  or  tenant 
of  lands,  having  contracted  with  his  laborers  for  the  cultivation  of  B  crop  on 
shares,  by  which  a  tenancy  in  common  in  the  crop  is  created  between  them, 
afterwards  executes  a  mortgage  for  supplies  on  his  interest  in  the  crop,  the 
mortgagee  becomes  a  tenant  in  common  with  the  laborers,  until  there  has  been 
a  division  of  the  crop. 

5.  What  action  liesbetween  tenants  in  common. — One  tenant  in  common  can- 
not maintain  an  action  of  detinue  against  the  other,  since  neither  is  entitled 
to  exclusive  possession;  but.  if  one  convert  the  entire  property,  by  destroying 
or  disposing  of  it.  the  other  may  maintain  trover  for  his  interest. 

6  Error  without  injury  in  ridings  against  plaintiff. — When  the  bill  of  excep- 
tions purports  to  set  out  all  the  evidence,  and  shows  tbat  the  plaintiff  was  not 
entitled  to  recover,  this  court  will  not  reverse  the  judgment,  at  his  in- 
stance, on  account  of  any  erroneous  rulings  adverse  to  him,  since  no  injury 
to  him  could  result  from  such  rulings. 

Appeal  from  the  Circuit  Court  of  Autauga. 

Tried  before  the  Hon.  James  Q.  Smith. 

This  action  was  brought  by  J.  M.  &  J.  A.  Smith  &  Co., 
suing  as  partners,  against  William  .T.  Rice,  to  recover  "  six 
bales  of  cotton,  six  hundred  bushels  of  corn,  one  hundred 
bushels  of  peas,  twenty-five  bushels  of  potatoes,  one  lot  of 
hay,  and  ten  head  of  cattle,"  with  damages  for  their  deten- 
tion ;  and  was  commenced  on  the  7th  December,  1874.  The 
plaintiffs  claimed  the  property  under  the  following  mortgage, 
executed  to  them  by  the  defendant : 

"  Know  all  men  by  these  presents,  that  I,  William  T.  Rice, 
of  the  county  of  Autauga,  and  State  of  Alabama,  for  and  in 
consideration  of  the  sum  of  seven  hundred  dollars,  to  me  in 
hand  paid  by  J.  M.  &  J.  A.  Smith  &  Co.,  of  said  county  and 
State,  the  receipt  whereof  I  do  hereby  acknowledge  ;  which 
said  sum  of  money,  as  is  evidenced  by  my  promissory  note, 
bearing  even  date  herewith,  and  payable  on  the  first  day  of 
October,  1874,  is  for  meat,  corn,  and  other  supplies  necessary 
to  run  a  plantation,  and  also  for  the  hire  of  four  mules,  for 
the  present,  to  enable  me  to  make  a  crop  on  W.  J.  Boon's 
plantation,  formerly  owned  by  myself,  in  the  said  county, 
during  the  present  year,  1874,  and  without  said  advancement 
of  seven  hundred  dollars  I  would  not  be  able  to  make  a  crop 
on  said  plantation  this  year,  besides  the  further  considera- 
tion hereinafter  mentioned  ;  I  have  given,  granted,  bargained, 
sold,  and  conveyed,  and  by  these  presents  do  give,  grant,  bar- 
gain, sell,  and  convey,  unto  the  said  J.  M.  &  J.  A.  Smith  <fe 
Co.,  their  heirs,  and  assigns,  all  my  right,  title,  and  interest, 
in  and  to  the  following  property :  ten  head  of  cattle,"   de- 
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scribing  them,  "and  all  my  crop  of  corn,  cotton,  peas,  pota- 
toes, hay,  &c,  to  be  raised  by  me  and  my  hands  on  my  said 
farm,  or  on  all  other  lands  that  I  may  cultivate  the  present 
year ;  with  all  my  right,  title,  and  interest  in  said  property, 
warranted  free  from  incumbrances,  and  against  any  adverse 
claim.  Upon  condition,  that  if  the  said  "W.  T.  Rice,  his  heirs, 
executors,  administrators,  or  assigns,  shall  pay,  or  cause  to 
be  paid,  the  above  sum  of  money,  at  the  time,  and  in  the 
manner  specified  in  said  note,  together  with  all  other  sums 
that  may  be  due  the  said  J.  M.  &  J.  A.  Smith  &  Co.,  for  ad- 
vances made  in  1873,  or  any  other  sums  for  other  advances 
for  the  present  year,  beyond  the  amount  above  specified,  then 
these  presents  to  be  void ;  otherwise  to  remain  in  full  force 
and  effect :  And  if  the  said  W.  T.  Rice,  his  heirs  and  assigns, 
fail  to  pay  said  note,  in  part,  or  in  the  whole,  when  the  same 
falls  due,  or  any  other  sums  of  money  that  may  be  due  the 
said  J.  M.  &  J.  A.  Smith  &  Co. ;  then  the  said  J.  M.  &  J.  A. 
Smith  &  Co.,  their  heirs,  or  assigns,  may,  and  are  hereby  au- 
thorized to  take  possession  of  the  said  property  above  con- 
veyed, or  any  part  of  it,  and  sell  the  same  immediately,  with- 
out process  of  law,  at  public  or  private  sale,  for  cash,  and  out 
of  the  proceeds  pay  said  note  or  notes  and  accounts,  as  spec- 
ified above,  and  all  expenses,  or  sums  that  may  be  due.  Wit- 
ness my  hand  and  seal,  this  24th  day  of  January,  1874." 

On  the  trial,  as  the  bill  of  exceptions  shows,  the  plaintiffs 
offered  in  evidence  the  said  mortgage,  having  proved  its  ex- 
ecution and  registration,  with  the  note  therein  described,  and 
a  similar  mortgage  given  to  them  by  defendant  for  supplies 
furnished  to  him  during  the  year  1873,  on  which,  as  they 
claimed,  there  was  a  balance  of  several  hundred  dollars  due 
to  them  ;  and  two  members  of  the  plaintiffs'  firm  testified,  as 
witnesses  for  them,  that  they  furnished  supplies  to  the  de- 
fendant during  the  year,  as  he  sent  for  them,  except  on  one 
occasion  ;  and  each  of  said  witnesses  testified,  also,  "that 
plaintiffs  never  made  any  agreement  with  said  defendant, 
either  at  the  time  of  the  execution  of  said  mortgage,  or  sub- 
sequently, in  relation  to  the  manner  in  which  said  supplies 
should  be  furnished,  except  as  stated  and  set  forth  in  said 
mortgage."  The  defendant  was  examined  as  a  witness  for 
himself,  and  was  asked  by  his  counsel,  "if,  at  the  time  of  the 
execution  of  said  mortgage,  or  subsequently,  there  was  not 
an  agreement  between  him  and  the  plaintiffs,  not  incorpora- 
ted in  said  mortgage,  as  to  the  manner  in  which  the  supplies 
provided  for  in  said  mortgage  were  to  be  delivered  to  the  de- 
fendant ; "  to  which  he  answered,  "that  it  was  understood  and 
agreed  between  him  and  the  plaintiffs,  at  the  time  of  the  ex- 
ecution of  said  mortgage,  that  said  advances  or  supplies  were 
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to  be  furnished  or  delivered  by  the  plaintiffs  to  the  defend- 
ant as  they  were  the1  preceding  year."  To  this  question  and 
answer,  each,  the  plaintiffs  objected,  and  reserved  exceptions 
to  the  overruling  of  their  objections. 

The  defendant  was  also  asked  by  his  counsel,  "  if  he  knew 
what  was  the  custom  among  his  neighbors,  or  the  planters 
residing  in  his  neighborhood,  in  relation  to  the  manner  of 
receiving  supplies  from  merchants  who  advanced  to  them  ; " 
to  which  he  answered,  "  that  he  knew  what  had  been  the 
custom  among  his  neighbors,  in  reference  to  matter  inquired 
about,  since  the  year  1868."  He  was  then  asked  to  "  state 
what  said  custom  was ; "  and  answered,  "that  it  had  been 
the  custom  among  his  neighbors,  since  the  year  1868,  to  ob- 
tain their  supplies  from  the  merchants  who  advanced  to  them, 
in  such  quantities  as  they  desired ;  sometimes  getting  as 
much  as  a  hogshead  of  bacon  at  a  time,  and  other  supplies 
in  proportion."  To  each  of  these  questions  and  answers, 
separately,  the  plaintiffs  objected,  and  reserved  exceptions 
to  the  overruling  of  their  several  objections.  No  other  ev- 
idence was  offered  in  reference  to  said  alleged  custom ;  but 
the  defendant  introduced  other  testimony,  tending  to  show 
that  the  plaintiffs  had  not  furnished  him  with  necessary  sup- 
plies during  the  year,  when  he  sent  for  them. 

"  The  defendant  testified,  also,  that  he  made  a  contract 
with  his  laborers,  at  the  commencement  of  the  year  1874,  by 
which  he  agreed  to  give  them  one-fourth  of  the  cotton  pro- 
duced on  said  plantation  during  said  year,  and  to  feed  them, 
as  compensation  for  their  services  in  making  said  crop;  that 
all  the  cotton  and  other  crops  seized  by  the  sheriff,  as  shown 
by  his  indorsement  on  the  writ,  were  grown  or  produced  on 
the  plantation  mentioned  in  said  mortgage,  and  upon  the 
lands  rented  by  him,  during  said  year  1874  ;  that  one  of  said 
bales,  before  it  was  taken  by  the  sheriff,  had  been  turned 
over  by  him  to  one  Erasmus  Alexander,  a  laborer  employed 
by  him  on  said  plantation  during  said  year,  as  a  portion  of 
his  interest  in  the  crop,  under  a  contract  made  with  him  be- 
fore said  crop  was  planted;  that  five  bales  of  said  cotton 
were  left  by  him  at  his  gin-house,  with  the  understanding 
with  the  laborers  who,  under  his  contract  with  them,  were 
to  receive  one-fourth  of  the  same,  until  he  could  have  a  set- 
tlement with  them ;  that  all  of  said  laborers  claimed  one- 
fourth  interest  in  said  cotton  under  said  contract;  that  it 
was  agreed  between  him  and  his  laborers,  that  whatever  ad- 
vances he  made  to  them  during  the  year  -were  to  be  deducted 
from  their  one-fourth  interest  in  said  cotton ;  that  he  had 
not  had  a  settlement  with  said  laborers,  but  had  advanced  to 
them  from  twenty-five  to  thirty  dollars  each ;  that  these  ad- 
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vances  were  obtained  from  plaintiffs,  and  the  laborers  knew 
that  they  were  so  obtained." 

"The  foregoing  was  all  the  testimony  in  the  case ;  and  the 
court  thereupon  charged  the  jury  as  follows :  If  the  jury  find 
from  the  evidence,  that  Erasmus  Alexander  contracted  with 
the  defendant  to  labor  on  his  land  for  a  portion  of  the  crop 
to  be  grown,  and  that  this  contract  was  made  before  the  re- 
cording of  the  plaintiffs'  mortgage ;  and  further,  that  one 
bale  of  cotton  was  the  portion  of  the  crop  to  which  said 
Alexander  was  entitled  out  of  the  crop,  and  it  was  delivered 
to  him,  and  was  in  his  possession  before  the  levy  in  this  suit, — 
then  plaintiffs  are  not.  entitled  to  recover  this  bale  of  cotton. 

"  2.  The  court  further  charged  the  jury,  that  if  they  found, 
from  the  evidence,  that  the  laborers  (whose  names  are  stated) 
entered  into  a  contract  with  the  defendant  to  labor  on  his 
land  during  the  year  1874,  and  that,  by  the  contract,  the  la- 
borers were  to  receive  out  of  the  crop  one-fourth  of  the  cot- 
ton and  other  crops  ;  and  further,  that  the  laborers  worked 
on  the  defendants'  land,  and  that  said  other  five  bales  of  cot- 
ton levied  on  were  a  portion  of  the  undivided  crop  out  of 
which  the  one-fourth  was  to  be  taken  then  on  the  land ;  and 
further,  that  said  contract  with  the  laborers  was  made  by 
defendant  before  the  mortgage  to  the  plaintiffs  was  recorded, — 
then  the  plaintiffs  are  not  entitled  to  recover  in  this  action, 
as  against  the  undivided  interest  of  the  laborers. 

"  The  plaintiffs  excepted  to  each  of  these  charges,  and  re- 
quested the  court  to  give  the  following  charge,  which  was  in 
writing :  'If  the  jury  believe,  from  all  the  evidence  in  the 
cause,  that  the  defendant,  before  the  execution  and  registra- 
tion of  the  said  mortgage  to  the  plaintiffs,  made  a  contract 
with  his  laborers  to  cultivate  the  lands  referred  to  in  the 
mortgage,  by  which  he  agreed  to  give  them  certain  portions 
of  the  crop  produced  on  said  lands  during  the  year,  as  com-, 
pensation  for  their  labor,  this  conferred  upon  the  laborers  no 
rights  paramount  to  those  of  the  plaintiffs  ;  and  that  if  the 
defendant,  at  the  time  of  the  commencement  of  this  suit, 
was  indebted  to  the  plaintiffs  under  the  provisions  of  said 
mortgage,  then  the  jury,  under  the  proof  in  the  cause,  if  they 
believe  all  the  evidence,  must  find  for  the  plaintiffs.'  The 
court  refused  to  give  this  charge,  and  the  plaintiffs  excepted 
to  its  refusal." 

The  charges  given,  the  refusal  of  the  charge  asked,  and  the 
rulings  of  the  court  on  the  evidence,  as  above  stated,  are  now 
assigned  as  error. 

W.  H.  &  W.  T.  Northington,  for  appellants.— 1.  The  tes- 
timony of  the  defendant,  as  to  the  alleged  usage  among   his 
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neighbors  in  procuring  supplies  from  merchants,  was  totally 
insufficient  to  establish  a  valid  custom.  They  might  have 
procured  their  supplies  in  Prattville,  Montgomery,  or  Mo- 
bile; and  if  the  evidence  proved  a  valid  custom  in  one  of 
these  places,  it  was  equally  applicable  to  the  others.  None 
of  the  essential  elements  of  a  valid  custom  were  shown. — 
Buford  v.  Tucker,  44  Ala.  89. 

2.  The  mortgage  being  silent  as  to  the  times  at  which,  and 
the  quantities  in  which  the  supplies  were  to  be  furnished, 
the  law  presumed  that  they  were  to  be  delivered  at  reason- 
able times,  and  in  reasonable  quantities  ;  and  parol  evidence 
was  not  admissible  to  change  or  contradict  this  implied  stip- 
ulation.— Nave  v.  Berry,  22  Ala.  382  ;  Davis  v.  Lassiler,  20 
Ala.  561. 

3.  The  contract  between  the  defendant  and  his  laborers, 
as  proved  by  his  own  testimony,  created  neither  a  partner- 
ship, nor  a  tenancy  in  common  in  the  crops.  They  were  to 
receive  one-fourth  of  the  crop,  "as  compensation  for  their 
labor"  in  raising  it.  They  had  no  possession  or  control  of 
the  crops  ;  and  without  unity  of  possession,  a  tenancy  in 
comnior^  cannot  exist.  If  they  were  tenants  in  common  with 
the  defendant,  one  of  them  might  sell  and  appropriate  the 
crop  as  it  was  gathered,  and  could  not  be  punished  crimi- 
nally for  doing  so. — Kirksey  v.  Fike,  29  Ala.  206.  The  de- 
cisions of  this  court  do  not  justify  such  a  construction  of  the 
contract. — Thompson  v.  Maw hinney  &  Smith,  17  Ala.  362; 
Smyth  v.  Tankersley,  20  Ala.  212 ;  Moore  v.  Smith,  19  Ala. 
774 ;  Emanuel  v.  Draughn,  14  Ala.  303. 

Doster  &  Abney,  with  T.  W.  Sadler,  contra. — 1.  The  parol 
agreement,  to  which  the  defendant  testified,  did  not  contra- 
dict any  stipulation  of  the  mortgage,  and  was  properly  re- 
ceived.—! Greenl.  Ev.  §§2-6,  288,  292,  294,  295  a;  Murchie 
v.  Cook  &  McNab,  1  Ala.  41 ;  Simonton  v.  Steele,  1  Ala.  357  ; 
McNair  v.  Cooper,  4  Ala.  660 ;  Honeycut  v.  Strother,  2  Ala. 
135  ;  Strother  v.  Butler,  17  Ala.  733  ;  Chamberlain  v.  Gaillurd, 
26  Ala.  504. 

2.  As  to  the  validity  of  the  custom,  see  Barlow  v.  Lambert, 
28  Ala.  704;  cases  cited  in  1  Brickell's  Digest,  518  ;  2  Sum- 
ner, 567. 

3.  Under  the  contract  between  the  defendant  and  his  la- 
borers, they  were  tenants  in  common  in  the  crops  until  a  di- 
vision was  made  between  them. —  Williams  v.  Nolen,  34  Ala. 
167 ;  Strother  v.  Butler,  17  Ala.  733;  Smyth  v.  Tankersley, 
20  Ala.  212.  The  mortgage  purports  to  convey,  and  could 
lawfully  convey  to  the  plaintiffs,  only  the  defendant's  inter- 
est in  the  crop,  which  was  that  of  a  tenant  in  common ;  and 
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not  having  the  entire  and  exclusive  interest  in  the  property, 
.they  could  not  maintain  detinue. — Parsons  v.  Boyd,  20  Ala. 
112  ;  Frier  son  v.  Frier  son,  21  Ala.  549  ;  Price  v.  Tally,  18 
Ala.  21 ;  Miller  v.  Eatman,  11  Ala.  609 ;  Bell  v.  Hogan,  1 
Stewart,  536. 

STONE,  J. — "We  do  not  think  the  testimony  of  the  wit- 
ness Rice,  as  to  the  alleged  agreement,  not  expressed  in  the 
writing — "that,  at  the  time  of  the  execution  of  said  mort- 
gage, it  was  understood  and  agreed  between  plaintiffs  and 
defendant,  that  said  advances  or  supplies  were  to  be  fur- 
nished or  delivered  by  the  plaintiffs  to  the  defendant  as  they 
were  the  preceding  year" — offended  the  rule,  that  oral  tes- 
timony will  not  be  received  to  vary  the  terms  of  a  written 
contract.  We  hold,  that  this  contract,  which  is  continuous 
in  its  character,  belongs  to  a  class  which,  on  their  face,  in- 
dicate, that  they  do  not  express  all  the  details  to  be  ob- 
served in  their  performance.  The  writing  is  silent  as  to  the 
times  when,  and  quantities  in  which,  the  supplies  were  agreed 
to  be  furnished.  In  such  case,  if  there  was  an  agreement 
which  supplied  this  omission,  though  not  in  the  writing,  such 
agreement  may  be  proved.  This  is  one  of  the  exceptions  to 
the  rule  which  forbids  that  oral  proof  shall  be  received  to 
add  to,  or  vary,  the  terms  of  a  written  contract.  To  furnish 
supplies,  is  a  very  general  term  ;  and  to  cast  on  the  court  or 
jury  its  interpretation,  without  furnishing  to  them  any  guides 
therein,  is  necessarily  to  expose  the  question  to  uncertain 
and  varying  solution.  Hence,  any  agreement,  or  conversa- 
tion of  the  parties,  shedding  any  light  on  this  question,  may 
be  proved  ;  and  such  proof  does  not  vary  any  term  of  the 
contract,  either  in  its  letter  or  spirit. — Self  v.  Herrington,  11 
Ala.  489  ;  Mobile  Dock  v.  McMillan,  31  Ala.  711 ;  Drake  v. 
Goree,  22  Ala.  409  ;  McLendon  v.  Godfrey,  3  Ala.  181 ;  Brown 
v.  Isbell,  11  Ala.  1009 ;  Corbin  v.  Si'strunk,  19  Ala.  203 ;  1 
Greenl.  Ev.  §§  286,  288,  292,  294,  295,  295a  ;  Garrow  v.  Car- 
penter, 1  Porter,  359  ;   Wayland  v.  Mosely,  5  Ala.  430. 

2.  If  there  be  no  positive  agreement,  fixing  and  defining 
the  manner  in  which  contracts,  such  as  the  one  we  are  now 
considering,  shall  be  performed,  then  the  parties  are  pre- 
sumed to  contract  in  reference  to  the  usage  in  the  particular 
trade  or  employment,  if  there  be  such  usage. — 1  Greenl.  Ev. 
§  292.  But  a  custom  or  usage,  to  become  obligatory,  must 
be  shown  to  be  so  general  and  uniform,  as  to  raise  the  pre- 
sumption that  the  parties  knew  of  it,  and  contracted  in  ref- 
erence to  it. — Desha,  Smith  dt  Co.  v.  Holland,  12  Ala.  513 ; 
McClure  v.  Cox,  Brainard  dt  Co.,  32  Ala.  617  ;  Barlow  v. 
Lambert,  28  Ala.  704 ;  Ala.  dt  Tenn.  Rivers   Railroad    Co.   v. 
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Kidd,  35  Ala.  209.  The  proof  of  usage  in  this  case  -was,  we 
think,  wholly  insufficient ;  and  that  part  of  the  testimony 
should  not  have  been  received. — Steele  v.  McTyer,  31  Ala. 
676 ;  Ala.  &  Tenn.  E.  R.  Co.  v.  Kidd,  supra. 

3.  The  cotton  in  controversy  was  grown  during  the  year 
1874,  on  a  plantation  then  in  the  possession  of  defendant, 
Rice.  Only  one  witness  testified  as  to  the  terms  of  the  con- 
tract, by  which  Rice  employed  his  laborers,  whose  labor  cul- 
tivated the  crop  ;  and  he  testified,  also,  as  to  the  interest 
of  the  laborers  in  the  cotton  in  controversy.  His  testi- 
mony is  as  follows  :  "  That  he  made  a  contract  with  his  la- 
borers, at  the  commencement  of  the  year  1874,  by  which  he 
agreed  to  give  them  one-fourth  of  cotton  produced  on  said 
plantation  during  said  year,  and  to  feed  them,  as  a  compen- 
sation for  their  services  in  making  said  crop  ;  *  *  * 
that  five  bales  of  said  cotton  were  left  by  him  at  his  gin- 
house,  with  the  understanding  with  his  laborers,  who,  under 
his  contract  with  them,  were  to  receive  one-fourth  of  the 
same,  until  he  could  have  a  settlement  with  them  ;  that  all 
of  said  laborers  claimed  one-fourth  interest  in  said  cotton 
under  said  contract."  The  other  bale  of  said  cotton  had 
been  previously  given  off  by  said  Rice  to  a  laborer  employed 
under  another  contract,  as  part  of  his  wages.  The  mortgage, 
under  which  plaintiffs  claimed,  was  dated  January  24th, 
1874  ;  and  it  was  given  to  secure  advances  afterwards  to  be 
made,  and  in  part  to  secure  a  debt  for  advances  made  the 
year  preceding.  This  mortgage  was  filed  in  the  probate  of- 
fice for  record  February  13th,  1874.  Among  other  property, 
it  conveyed  "alll  my  crop  of  corn,  cotton,  peas,  potatoes, 
hay,  &c,  to  be  raised  by  me  and  my  hands  on  my  said  farm,  or 
on  all  other  lands  that  I  may  cultivate  the  present  year,  with 
all  my  right,  title,  and  interest  in  said  property,  warranted 
free  from  incumbrance,  and  against  any  adverse  clainr" 

In  Smyth  v.  Tankersly,  20  Ala.  212,  speaking  of  a  contract 
not  distinguishable  from  this,  this  court  said,  the  parties  to 
the  agreement  were  tenants  in  common  of  the  products  to 
be  grown  and  divided  between  them.  In  the  case  of  Thomp- 
son v.  Maivhinney,  17  Ala.  362,  a  similar  contract  was  ad- 
judged to  create  a  tenancy  in  common.  To  the  same  effect 
are  Strother  v.  Butler,  17  Ala.  733  ;  and  Williams  v.  Nolen, 
34  Ala.  167. 

4.  Among  the  postulates  of  the  second  charge  given  are, 
that  the  jury  should  find  that  Rice's  contract  with  the  la- 
borers was  such  as  is  stated  in  his  testimony  above,  and 
that  the  contract  was  made  before  the  mortgage  to  plaintiffs 
was  recorded.  These  facts  being  found  by  the  jury,  it  would 
necessarily  result,  on  the  priuciples  above  stated,   that,   but 
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for  the  mortgage,  Rice  and  the  laborers  were  tenants  in  com- 
mon of  the  cotton  that  remained  undivided  ;  and  the  claim 
set  up  by  plaintiffs  being  only  the  title  of  Rice  conveyed  by 
the  mortgage  (he  could  convey  none  other),  it  follows,  that 
the  plaintiffs  became  tenants  in  common,  with  the  laborers, 
of  the  cotton  so  grown. 

5.  To  maintain  the  action  of  detinue,  the  plaintiff  must 
have  the  right  to  the  immediate  possession.  One  tenant  in 
common  has  no  right  to  dispossess  another ;  and  neither 
can  maintain  detinue  against  the  other  ;  for  neither  has  the 
right  to  exclusive  possession.  If  one  convert  the  entire  prop- 
erty thus  held,  by  destroying,  consuming,  or  disposing  of  it, 
the  other  may  maintain  trover  for  his  interest ;  but  he  can 
not  maintain  detinue. — Perminter  v.  Kelly,  18  Ala.  716,  and 
authorities  there  cited  ;    Williams  v.  Nolen,  34  Ala.  167. 

We  have  referred  above  to  the  question  submitted  by  the 
court  in  its  charge  to  the  jury, — whether  Rice  contracted 
with  the  laborers  before  the  mortgage  to  the  plaintiffs  was 
recorded.  The  charge  made  that  one  of  the  conditions  of 
the  defendant's  defense.  We  recur  to  it,  for  the  purpose  of 
saying,  that  we  do  not,  in  this  case,  decide  whether  that  in- 
quiry was  or  was  not  material.  We  leave  that  question  un- 
decided. To  answer  it  properly,  would  render  it  necessary 
to  construe  the  mortgage,  and  ascertain  whether  it  conveys 
any  portion  of.  the  crop,  other  than  that  which  properly  be- 
longed to  Rice  ;  and  might  also  raise  the  question  of  labor- 
ers' lien.  Upon  these  inquiries  we  propose  not  to  enter,  as 
they  are  unnecessary  in  this  case. 

If  the  supposed  facts  in  the  second  charge  given  were 
found  by  the  jury  to  be  the  true  facts,  then  the  plaintiffs 
could  not  recover  the  cotton  sued  for ;  not  because  they 
would  show  any  right  in  Rice,  or  that  plaintiffs  had  no  inter- 
est in  the  cotton  ;  but  because  they  disprove  entire  and  ex- 
clusive right  in  the  plaintiffs  to  immediate  possession,  which 
is  indispensable  to  the  maintenance  of  the  action  of  detinue. 
There  was,  therefore,  no  error  in  the  second  charge  given. 

What  we  have  said  above  conclusively  shows,  that  the  Cir- 
cuit Court  did  not  err  in  the  charge  given,  numbered  one, 
nor  in  the  refusal  to  give  the  charge  asked. 

6.  We  have  said  above,  that  the  Circuit  Court  erred  in  al- 
lowing testimony  of  the  witness  Rice  as  to  usage.  When 
error  is  shown,  injury  will  be  presumed,  unless  the  presump- 
tion is  repelled,  by  showing  affirmatively  that  it  could  not 
possibly  have  exerted  any  injury. — 1  Brick.  Dig.  780,  §  100. 
But,  if  it  be  clearly  shown  that  no  injury  resulted  from  the 
erroneous  ruling,  or  that  a  losing  plaintiff,  who  complains  of 
the  error,  cannot  recover  in  the  action,  then  such  error  fur- 
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nishes  no  ground  for  a  reversal. — 1  Brick.  Digest,  780,  §§  96, 
97,  98 ;  Boswell  v.  Carlisle,  at  this  term.  In  the  present 
record,  all  the  testimony  is  set  out.  Tenancy  in  common  was 
the  question  of  merit,  on  which  the  charges  were  based,  and 
on  which  the  verdict  was  found.  The  usage  attempted  to 
be  proved  did  not  bear,  in  the  least,  on  this  question.  It 
did  not,  and  could  not,  enter  into  the  defense  on  which  the 
case  went  off.  We  hold,  that  the  error  in  this  case  could  not 
possibly  have  worked  any  injury  to  the  appellants. 
The  judgment  is  affirmed. 


Taylor  v.  Forsey. 

Bill  in  Equity  for  Account  of  Annuity  Charged  on  Land,  and 
Declaration  of  Charge. 

1.  What  Is  open  account— A  claim  for  an  annuity  of  a  sum  certain,  created 
by  deed,  charged  on  lands,  and  payable  annually  during  the  life  of  the  annui- 
tant, is  not  an  open  account  within  the  statute  of  limitations  of  three  years 
(Rev.  Code,  $  2904). 

2.  statute  of  limitations;  exception  in  favor  of  lunatics. — A  person  who  is  a 
lunatic,  or  non  compos  mentis,  is  excepted  from  the  operation  of  the  statute  of 
limitations  (Rev.  Code,  §  2910)  so  long  as  the  disability  continues,  but  not 
exceeding  twenty  years. 

3.  When  purchaser  is  chargeable  with  notice  of  incumbrance  on  land.  — A.  pur- 
chaser of  land  is  chargeable  with  notice  of  all  facts  recited  in  the  deed  to  his 
vendor,  or  in  a  former  deed  to  which  it  refers,  and  which  is  a  necessary  link 
in  the  chain  of  title. 

4.  Charge  of  annuity  on  real  and  personal  property,  by  deed. — When  an  annu- 
ity is  charged  on  real  and  personal  property,  conveyed  by  deed  of  gift,  the 
acceptance  of  the  deed  bitids  the  grantee  to  the  payment  of  the  charge  ;  and 
neither  he,  nor  a  purchaser  from  him  with  notice,  can  claim  a  partial  exoner- 
ation of  the  land,  on  account  of  a  subsequent  loss  or  destruction  of  the  per- 
sonal property,  as,  for  instance,  the  emancipation  of  the  slaves  by  the  late 
war. 

5.  Same;  construction  of  deed,  as  to  right  of  annuitant  to  claim  dower  in  lieu  of 
annuity. — A  deed  of  gift,  by  which  lauds  were  conveyed  to  the  grantor's 
daughters,  charged  with  the  payment  of  an  annuity  to  his  wife,  contained  the 
following  provisions  :  "But  said  annuity  is  hereby  expressly  declared  to  be 
charged  upon  the  said  lands,  in  lieu  of  the  dower  interest  therein  to  which  the 
said  Susan"  [grantor's  wife]  "would  be  entitled,  should  she  survive  him," 
the  grantor  ;  "and  it  is  hereby  expressly  declared,  that  if  the  said  Susan,  after 
the  death  of  the  said "  grantor,  "claim  dower  in  the  said  lands,  or  any  of 
them,  then  the  said  Mary  and  Martha,"  the  grantees,  "and  the  lands  to  them 
respectively  conveyed  by  this  indenture,  are  hereby  released  and  discharged 
from  the  payment  of  the  said  annuity,  or  any  part  thereof  ;  but,  should  the 
said  Susan  accept  the  said  annuity,  in  lieu  of  the  dower  interest  she  may  have 
in  the  said  lands,  then  the  same  is  to  be  borne  equally  by  the  said  "  grantees: 
Held,  that  it  was  not  incumbent  on  the  annuitant,  when  seeking  to  enforce  the 
charge  on  the  lands,  to  show  that  she  had  elected  to  take  the  annuity  in  lieu 
of  dower  in  the  lands;  that  the  deed  vested  in  her  an  absolute  right  to  the 
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annuity,  subject  to  be  defeated  by  ber  claiming  dower,  and  this  was  matter  o 
defense. 

Appeal  from  the  Chancery  Court  of  Madison. 

Heard  before  the  Hon.  H.  C.  Speake. 

The  bill  in  this  case  was  filed  by  Mrs.  Susan  E.  Forsey,  a 
lunatic,  who  sued  by  her  guardian,  E.  A.  O'Neal,  Jr.,  against 
Morris  K.  Taylor,  John  M.  Humphrey,  James  A.  Boyd,  and 
Martha  D.  Boyd,  his  wife ;  and  sought  an  account  of  an 
annuity  in  favor  of  the  complainant,  and  to  have  it  declared 
and  enforced  as  a  charge  on  certain  lands,  which  said  Boyd 
and  wife  had  sold  and  conveyed  to  said  Humphrey,  who  sold 
and  conveyed  to  said  Taylor.  The  bill  was  filed  on  the  5th 
August,  1872  ;  and  the  original  having  been  lost  after  the 
rendition  of  the  chancellor's  decree,  a  copy  of  it  was  substi- 
tuted, by  consent,  on  the  8th  December,  1875.  The  annuity 
sought  to  be  enforced  was  created  by  a  deed,  executed  by 
Richard  Forsey,  the  husband  of  the  complainant,  which  was 
made  an  exhibit  to  the  bill,  and  the  material  provisions  of 
which  were  as  follows : 

"This  indenture,  made  this  20th  day  of  May,  A.  D.  1852, 
between  Richard  Forsey,  of  the  first  part,  James  A.  Boyd,  of 
the  second  part,  Mary  D.  Boyd,  wife  of  the  said  James  A. 
Boyd  and  daughter  of  the  said  Richard  Forsey,  of  the  third 
part,  and  Martha  W.  Forsey,  also  daughter  of  the  said  Rich- 
ard Forsey,  of  the  fourth  part,  all  of  the  county  of  Madison, 
State  of  Alabama,  ivitnesseth :  That  the  said  Richard  Forsey, 
for  and  in  consideration  of  his  love  and  affection  for  bis  said 
daughter,  Martha  W.  Forsey,  and  in  satisfaction  and  dis- 
charge of  his  liability  to  her  for  the  payment  of  a  legacy 
which  he  has  received  heretofore  as  her  guardian,  from  the 
executor  of  the  last  will  and  testament  of  her  grandfather, 
Thomas  Stewart,  deceased,  as  well  as  for  other  considera- 
tions hereafter  set  forth,  he,  the  said  Richard  Forsey,  has 
given,  granted,  bargained  sold,  aliened,  enfeoffed,  and  con- 
veyed, and  by  these  presents  doth  give,  grant,  bargain,  sell, 
alien,  enfeoff,  and  convey,  unto  the  said  Martha  W.  Forsey, 
the  following  tracts  or  parcels  of  land,"  particularly  describ- 
ing them;  "  to  have  and  to  hold  the  said  tracts  or  parcels  of 
land,  together  with  all  the  tenements,  hereditaments,  and 
appurtenances  thereunto  belonging,  or  in  any  wise  appertain- 
ing, unto  her,  the  said  Martha  W.  Forsey,  her  heirs,  and 
assigns,  forever ;  subject,  nevertheless,  to  the  charges  and 
provisions  hereinafter  set  forth  and  expressed.  And  the 
said  Richard  Forsey  doth  covenant,"  &c,  inserting  a  cove- 
nant of  warranty  against  persons  claiming  under  himself 
only.  "And  this  indenture  further  witnesseth,  that  the  said 
Richard  Forsey,  for  and  in  consideration  of  his  love  and 
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affection  for  his  said  daughter,  Mary  D.  Boyd,  and  of  the 
undertaking  of  the  said  James  A.  Boyd  hereinafter  set  forth, 
hath  given,  granted,  bargained,  sold,  aliened,  enfeoffed,  and 
conveyed,  and  by  these  presents  doth  give,  grant,  bargain, 
sell,  alien,  enfeoff,  and  convey,  unto  the  said  Mary  D.  Boyd 
those  certain  other  tracts  or  parcels  of  land,"  describing  them; 
"to  have  and  to  hold  the  said  tracts  or  parcels  of  land,  to 
the  said  Mary  D.  Boyd,  her  heirs,  and  assigns,  forever ;  sub- 
ject, nevertheless,  to  the  charges,  incumbrances,  and  pro- 
visions hereinafter  expressed.  And  the  said  Richard  Forsey 
doth  covenant,"  &c,  as  before.  "And  this  indenture  further 
witnesseth,  that  the  said  Richard  Forsey,  for  and  in  consid- 
eration of  his  love  and  affection  for  his  said  daughters,  as 
well  as  the  considerations  hereinafter  set  forth  and  expressed, 
hath  given,  granted,"  &c,  "  the  following  negro  slaves,  now 
owned  and  possessed  by  the  said  Richard  Forsey,"  naming 
and  describing  them ;  "  also,  the  crop  now  planted  and  grow- 
ing on  the  plantation  comprising  the  lands  hereinbefore  con- 
veyed, and  all  the  horses,  mules,  hogs,  oxen,  cows,  and  other 
cattle,  carriage,  wagons,  farming  utensils  of  every  descrip- 
tion, household  and  kitchen  furniture,  corn,  fodder,  bacon, 
and  all  other  personal  property  of  every  kind  and  description 
which  the  said  Richard  Forsey  now  owns,  except  his  money ; 
to  have  and  to  hold  the  same,  subject  to  the  charges,  incum- 
brances, stipulations,  and  provisions  hereinafter  set  forth 
and  expressed. 

"And  this  indenture  further  witnesseth,  that  all  the  prop- 
erty, real  and  personal,  hereby  conveyed,  is  by  this  indenture 
charged  and  incumbered  with  the  pa}7ment  of  all  the  just 
debts  of  the  said  Richard  Forsey,  contracted  and  owing  by 
him  before  the  execution  of  this  indenture ;  also,  with  the 
payment  to  the  said  Richard  Forsey  of  an  annuity  of  seven 
hundred  dollars,  for  and  during  his  natural  life,  to  be  paid 
to  him,  or  his  order,  on  the  first  day  of  June,  in  each,  and 
every  year  of  his  life  after  the  present  year,  or  so  soon  there- 
after as  the  same  shall  be  demanded ;  and  to  secure  the  pay- 
ment of  the  said  debts,  and  the  proper  management  of  the 
property,  real  and  personal,  hereby  conveyed,  until  the  said 
Martha  W.  Forsey  shall  arrive  at  the  age  of  twenty-one  years, 
or  marry,  and  the  debts  of  the  said  Richard  Forsey  shall  be 
paid,  it  is  understood  and  agreed  upon,  by  and  between  the 
parties  to  this  indenture,  and  is  hereby  provided,  that  all  the 
property,  real  or  personal,  conveyed,  or  intended  to  be  con- 
veyed by  this  indenture,  shall,  upon  the  delivery  of  this  in- 
denture, pass  into  the  possession  of  the  said  James  A.  Boyd, 
as  trustee  of  his  said  wife,  and  as  agent  and  next  friend  of 
the  said  Martha  W.  Forsey,  and  shall  continue  and  remain 
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under  his  management  and  control,  until,  out  of  the  profits 
thereof,  all  of  the  just  debts  now  owing  by  the  said  Richard 
Forsey  shall  have  been  paid  off  and  discharged,  and  until 
the  said  Martha "W.  Forsey  shall  marry,  or  arrive  at  full  age; 
and  that  out  of  the  rents  and  profits  of  the  said  estate  hereby 
conveyed,  the  said  James  A.  Boyd,  as  trustee  and  agent  as 
aforesaid,  shall  pay  to  the  said  Richard  Forsey  the  said 
annuity  of  seven  hundred  dollars,  for  each  and  every  year, 
until  the  debts  of  the  said  Richard  Forsey  heretofore  con- 
tracted by  him  shall  be  paid  off  and  discharged,  and  until 
the  said  Martha  W.  Forsey  shall  arrive  at  full  age,  or  marry. 
And  it  is  further  understood  and  agreed  upon,  and  assented 
to  by  the  parties  hereto,  and  by  this  indenture  it  is  provided, 
that  upon  the  said  Martha  W.  Forsey  arriving  at  the  age  of 
twenty-one  years,  or  upon  her  marriage  before  attaining  that 
age,  and  after  the  payment  of  the  said  debts  of  the  said 
Richard  Forsey,  by  the  said  James  A.  Boyd,  out  of  the  rents 
and  profits  of  said  estate  hereby  conveyed,  all  the  personal 
property  hereby  conveyed,  and  the  increase  thereof,  as  well 
as  the  rents  and  profits  thereof,  and  the  rents  and  profits  of 
said  lands  which  shall  not  have  been  required  to  pay  the 
said  debts  and  annuity,  shall  be  equally  divided  between  the 
said  Mary  D.  Boyd  and  Martha  W.  Forsey,  share  and  share 
alike. 

"  And  it  is  further  expressly  agreed  upon  and  understood, 
by  and  between  the  parties  hereto,  and  provided  by  these 
presents,  that  until  the  division  above  provided  for  shall  be 
had,  this  indenture  shall  have  all  the  force  and  effect  of,  and 
be  operative  as  a  mortgage,  upon  all  the  property,  real  and 
personal,  thereby  conveyed,  so  far  as  to  secure  the  payment 
of  the  aforesaid  annuity  to  the  said  Richard  Forsey;  and 
that  if,  upon  said  division,  there  should  be  any  portion  of 
said  annuity  in  arrears,  then  the  personal  property  which, 
upon  said  division,  shall  be  allotted  to  the  said  Martha  W. 
Forsey,  and  the  real  estate  hereby  conveyed  to  her,  shall  be 
charged  with  one  half  of  such  arrears ;  and  the  lands  hereby 
conveyed  to  the  said  Mary  D.  Boyd,  and  the  personal  prop- 
erty allotted  to  her  on  such  division,  shall  be  charged  with 
the  other  half  of  such  arrears.  And  it  is  further  provided 
by  this  indenture,  and  it  is  agreed  upon,  assented,  and  well 
understood  by  the  parties  hereto,  that  after  the  division  of 
the  personal  property  hereby  conveyed,  as  hereinbefore  pro- 
vided for,  the  lands  conveyed  by  this  indenture  to  the  said 
Mary  D.  Boyd,  and  the  personal  property  which  shall  be 
allotted  to  her  on  such  division,  shall  be  and  stand  and 
remain  charged  and  incumbered  with  the  payment  to  the 
said  Richard  Forsey  of  one  half  of  the  aforesaid  annuity  of 
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seven  hundred  dollars,  which  is  to  be  paid  to  him  on  the  first 
day  of  June  in  each  and  every  year  of  his  life,  or  so  soon 
thereafter  as  he  shall  demand  the  same,  but  not  after  his 
death ;  but  that  the  said  Boyd  and  his  wife  may  discharge 
said  property  from  such  incumbrance,  by  executing  a  mort- 
gage to  the  said  Richard  Forsey,  which  may  be  satisfactory 
to,  and  accepted  by  him,  in  lieu  of  the  incumbrance  hereby 
created. 

"And  it  is  further  well  understood  and  agreed  upon,  by 
and  between  the  parties  to  this  indenture,  that,  after  the  said 
division,  the  real  estate  hereinbefore  conveyed  to  the  said 
Martha  W.  Forsey,  and  all  the  personal  property  which  shall 
be  allotted  to  her  on  such  division,  shall  be  and  stand  and 
remain  charged  with  the  payment  to  the  said  Richard  For- 
sey of  one  half  of  the  aforesaid  annuity  of  seven  hundred 
dollars,  which  is  to  be  paid  to  him,  or  to  his  order,  on  the 
first  day  of  June,  in  each  and  every  year  during  his  life,  but 
not  after  his  death  ;  but  the  charge  and  incumbrance  hereby 
created  may  be  discharged,  by  the  said  Martha  executing, 
and  the  said  Richard  accepting,  another  mortgage  in  lieu 
thereof,  for  the  security  of  the  payment  of  said  half  of  said 
annuity. 

"  And  this  indenture  further  witnesseth,  that  the  said 
Richard  Forsey,  by  this  indenture,  charges  the  lands  hereby 
conveyed  to  the  said  Mary  D.  Boyd,  and  the  lauds  conveyed 
to  the  said  Martha  W.  Forsey,  with  the  payment  of  an  annu- 
ity of  three  hundred  dollars,  to  commence  after  the  death  of 
the  said  Richard  Forsey,  and  to  be  paid  during  the  life-time 
of  Susan  E.  Forsey,  wife  of  the  said  Richard  Forsey,  on  the 
first  day  of  June,  in  each  and  every  year  after  the  death  of 
the  said  Richard  Forsey,  and  during  the  natural  life  of  said 
Susan  E.  Forsey,  to  her,  or  to  her  agent  or  attorney  legally 
authorized  to  receive  the  same,  or  so  soon  after  the  said  first 
day  of  June  as  the  same  shall  be  demanded ;  one  half  of 
which  last  named  annuity  is  hereby  charged  on  the  lands 
hereby  conveyed  to  the  said  Martha  W.  Forsey,  and  the 
other  half  thereof  on  the  lands  hereby  conveyed  to  the  said 
Mary  D.  Boyd ;  but  said  last  mentioned  annuity  is  hereby 
expressly  declared  to  be  charged  upon  the  said  lands,  in  lieu 
of  the  dower  interest  therein  to  which  the  said  Susan  E. 
Forsey  would  be  entitled,  should  she  survive  the  said  Rich- 
ard Forsey. 

"And  this  indenture  witnesseth,  and  it  is  hereby  expressly 
declared,  that  if  the  said  Susan  E.  Forsey  should,  after  the 
death  of  the  said  Richard  Forsey,  claim  dower  in  said  lands, 
or  any  part  thereof,  then,  in  that  event,  the  said  Mary  D. 
Boyd  and  Martha  W.  Forsey,  and  the  lands  to  them  res- 
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pectively  conveyed  by  this  indenture,  are  hereby  released 
and  discharged  from  the  payment  of  the  said  annuity,  or  any 
part  thereof,  to  the  said  Susan  E  Forsey ;  but,  should  she 
accept  the  said  annuity,  in  lieu  of  the  dower  interest  she 
may  have  in  the  said  lands,  then  the  same  is  to  be  borne 
equally  by  the  said  Mary  and  Martha,  and  paid  at  the  time 
and  in  the  manner  hereinbefore  provided  for ;  and  the  pay- 
ment of  said  annuity  is  here  again  expressly  declared  to  be 
charged  on  the  said  lands,  and  in  the  proportion  aforesaid. 
And  the  said  James  A.  Boyd  doth  hereby  covenant  and  agree 
with  the  said  Richard  Forsey  and  the  said  Martha  W.  Forsey, 
that  he  will  immediately  take  possession  of  the  lands  and 
other  property  by  this  indenture  conveyed,  use  and  employ 
the  same  in  a  husbandlike  manner,  and  hold  and  dispose  of 
the  property  thereof  in  the  manner  hereinbefore  directed  and 
provided  for  by  this  indenture.     In  witness  whereof,"  &c. 

This  deed  was  signed  by  said  Richard  Forsey,  James  A. 
Boyd,  Mary  D.  Boyd,  and  Martha  W.  Forsey,  and  was  attested 
by  three  subscribing  witnesses  ;  and  it  was  admitted  to  record 
in  the  Probate  Court  of  Madison,  on  the  certificate  of  pro- 
bate by  the  judge  of  said  court,  that  on  the  29th  May,  1852, 
one  of  the  subscribing  witnesses  appeared  before  him,  and, 
"being  first  duly  sworn,  deposeth  and  saith,  that  he  saw  the 
within  named  "Richard  Forsey,  Mary  D.  Boyd,  and  Martha 
"W.  Forsey  sign,  seal,  and  deliver  the  within  deed  to  James 
A.  Boyd,  on  the  day  and  year  therein  mentioned ;  that  he 
saw  the  said  deed(?)  that  this  deponent  subscribed  his  name 
as  a  witness  in  the  presence  of  the  said  above  named  parties, 
and  also  in  the  presence  of  J.  D.  Battle  and  J.  M.  Wright, 
the  other  subscribing  witnesses,  all  on  the  day  and  year 
therein  mentioned." 

Richard  Forsey  died  in  April,  1856.  On  the  30th  March, 
1870,  the  complainant  was  declared  a  lunatic  by  the  Probate 
Court  of  Madison,  on  the  verdict  of  a  jury  rendered  in  pro- 
ceedings regularly  had  in  said  court ;  and  said  E.  A.  O'Neal, 
Jr.,  was  appointed  her  guardian.  On  the  16th  December, 
1853,  said  James  A.  Boyd  and  his  wife  sold  and  conveyed 
the  lands  which  she  took  under  said  deed,  to  John  M.  Hum- 
phrey, one  of  the  defendants ;  and  on  the  11th  February, 
1867,  said  Humphrey  sold  and  conveyed  them  to  his  co- 
defendant,  Morris  K.  Taylor,  who  was  in  possession  when 
the  bill  was  filed.  The  deed  of  Boyd  and  wife  to  Humphrey 
described  the  lands  as  "containing  three  hundred  and  twenty 
acres,  which  was  conveyed  to  said  Mary  D.  Boyd  by  Richard 
Forsey,  by  a  certain  deed  bearing  date  May  20,  1852,  and 
recorded  in  the  office  of  the  judge  of  probate  of  said  county, 
in  Deed  Book  Y." 
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An  answer  to  the  bill  was  filed  by  Morris  K.  Taylor  only, 
which,  by  consent,  was  taken  as  the  answer  of  the  other 
defendants.  He  denied  all  knowledge  of  the  deed  under 
which  the  annuity  was  claimed,  required  strict  proof  of  its 
execution,  and  claimed  to  be  a  purchaser  for  valuable  con- 
sideration without  notice.  He  insisted  that  the  annuity,  if 
the  deed  was  in  fact  executed,  and  was  valid,  was  made 
chargeable  on  the  personalty  as  well  as  on  the  lands,  and  the 
negroes  having  been  emancipated  by  the  late  war,  that  the 
lands  should  be  proportionally  exonerated  from  the  charge ; 
also,  that  O'Neal's  appointment  was  void,  because  there  was 
a  former  appointment  of  a  guardian,  which  was  unrevoked. 
He  claimed  that,  in  stating  the  account,  credits  should  be 
allowed  for  all  payments  made  to  such  former  guardian  ;  and 
he  pleaded  the  statute  of  limitations  of  three  years,  as  a  bar 
to  that  portion  of  the  annuity  which  had  accrued  more  than 
three  years  before  the  filing  of  the  bill.  He  further  insisted, 
that  the  complainant  could  not  assert  any  claim  to  the  annu- 
ity under  the  deed,  without  showing  that  all  the  debts  of  the 
grantor  had  been  paid,  and  that  she  had  accepted  the  annu- 
ity in  lieu  of  dower ;  and  he  demurred  to  the  bill  for  the 
want  of  these  averments,  and  because  it  showed  that  the 
complainant  was  incapable  of  making  an  election,  and  on 
account  of  the  staleness  of  the  demand. 

Several  witnesses,  whose  depositions  were  taken  on  the 
part  of  the  complainant,  testified  that  she  was  of  unsound 
mind  when  the  deed  of  gift  was  executed  by  Richard  Forsey, 
and  was  confined  in  a  lunatic  asylum  the  greater  part  of  the 
time,  from  1857-8  up  to  the  filing  of  the  bill.  On  the  part 
of  the  defendants,  the  deposition  of  said  Morris  K.  Taylor 
only  was  taken,  who  testified  that  he  had  no  actual  notice  of 
the  deed  under  which  the  annuity  was  claimed,  until  a  short 
time  before  the  bill  was  filed ;  but  he  admitted,  in  answer  to 
cross  interrogatories,  that  the  deed  of  Boyd  and  wife  to  Hum- 
phrey was  acknowledged  before  him,  as  the  acknowledg- 
ment showed,  in  his  official  capacity  as  a  justice  of  the 
peace  ;  and  that  the  description  of  the  land,  in  his  deed  from 
Humphrey,  was  taken  by  him  from  the  deed  of  Boyd  and 
wife  to  Humphrey,  though  it  did  not  contain  the  words 
above  quoted  as  part  of  the  description  in  Humphrey's  deed. 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor 
rendered  a  decree  for  the  complainant,  delivering  the  follow- 
ing opinion  in  support  of  his  decree : 

H.  C.  Speake. — "In  the  investigation  of  his  case,  under 
the  pleadings  and  proof,  the  following  questions  arose :  1. 
Whether  or  not  the  annuity  is  a  charge  alone  upon  the  real 
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estate  conveyed  by  the  deed  in  the  bill  described  to  the  said 
Mary  D.  Boyd,  or  is  the  charge  to  be  visited  also  upon  the 
personal  property  in  said  deed  described  as  being  conveyed 
to  said  Mary  D.  Boyd.  2.  Whether  or  not,  the  deed  stating 
that  the  said  annuity  was  to  be  and  was  intended  in  lieu  of 
the  said  Susan's  dower  in  said  lands,  she  should  make  her 
election  before  filing  her  bill  for  the  enforcement  of  the  an- 
nuity ;  and  whether  or  not  she,  being  a  lunatic,  could  make 
such  election.  3.  Whether  or  not  the  deed  was  so  proved  and 
acknowledged,  as  to  give  notice  to  all  parties  of  its  contents ; 
and  whether  Humphrey  and  Taylor  were  bonajide  purchasers 
of  the  land  without  notice  of  the  incumbrance.  4.  Whether 
any  part  of  the  annuity  is  barred  by  the  statute  of  limita- 
tions of  three  years. 

"1.  The  words  of  the  deed  that  makes  the  conveyance  to 
the  said  Mary  D.  Boyd  are  as  follows,"  quoting  the  words 
as  above  set  out.  "The  charges,  incumbrances,  and  provi- 
sions are,  the  payment  of  an  annuity  of  seven  hundred  dol- 
lars, to  be  paid  on  the  1st  June  in  each  and  every  year  dur- 
ing the  life  of  said  Eichard  Forsey ;  and  this  annuity  is  a 
charge  upon  all  the  property  conveyed,  both  real  and  personal. 
The  same  property  was  also  incumbered  with  the  payment 
of  the  debts  which  the  said  Richard  Forsey  then  owed.  But 
the  terms  of  the  deed,  so  far  as  the  payment  of  the  annuity 
of  Mr.  Forsey  is  concerned,  are  as  follows,"  quoting  the  lan- 
guage of  the  deed.  "A  mere  casual  reading  of  the  instru- 
ment, it  seems  to  me,  will  convince  any  one,  that  it  was  clear- 
ly the  intention  of  the  grantor,  Bichard  Forsey,  that  so  far 
as  the  payment  of  his  debts,  and  the  payment  of  the  annuity 
to  himself,  are  concerned,  they  should  be  a  charge  upon  all 
the  property,  both  real  and  personal,  that  was  conveyed ; 
but,  as  to  the  annuity  to  his  wife,  the  said  Susan,  the  charge 
was  upon  the  lands  alone  that  were  conveyed  to  the  said 
Martha  and  the  said  Mary.  The  words  of  the  deed  clearly 
show  that  this  is  the  only  construction  that  can  be  placed 
upon  it.  Even  if  it  were  doubtful,  the  fact  that  Boyd  and 
M.  W.  Forsey  took  the  property  under  the  deed,  both  per- 
sonal and  real,  shows  that  they  accepted  it  with  the  burden 
upon  it ;  and  if  the  personal  property  were  lost,  it  would  be 
their  loss,  not  the  loss  of  the  annuitant.  They  took  the  pro- 
perty, and,  by  doing  so,  agreed  to  pay  the  charges,  unless 
the  said  Susan  should  claim  dower;  and  this  is  the  only  con- 
dition by  which  they  can  get  rid  of  paying  it.  The  slaves 
being  freed,  even  admitting  that  the  charges  were  upon  them 
as  well  as  upon  the  land,  would  be  their  loss,  and  the  annui- 
tant can  look  to  the  land  for  the  satisfaction  of  her  annuity. 
Brooks  v.  Watson,  at  January  term,  1872. 
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"2.  The  deed  further  provides,"  quoting  the  language  of 
the  deed  as  above  copied.  "From  the  briefs  of  counsel  on  both 
sides  it  would  appear,  that  they  each  entertain  the  opinion, 
that  the  clauses  of  the  deed  above  quoted  bring  about  such  a 
state  of  things  as  to  compel  the  said  Susan  E.  Forsey  to 
elect,  whether  she  would  take  the  annuity,  or  dower  in  the 
lands.  I  do  not  think  this  the  proper  construction  to  place 
upon  the  clause.  The  true  construction  of  the  clause,  as  I 
conceive,  is  to  vest  in  the  said  Susan  E.  Forsey  the  right  to 
the  annuity  therein  given  her,  subject  to  be  defeated  by  her 
choosing  dower  in  the  lands  that  are  charged  with  its  pay- 
ment; and  until  she  does  claim  dower  in  the  lands,  her  right 
to  the  annuity  is  absolute.  True,  the  annuity  would  be  de- 
feated by  her  claiming  dower ;  but  this,  as  I  conceive,  is 
wholly  a  matter  of  defense  ;  and  it  devolves  upon  the  defend- 
ants to  show  that  she  has  claimed  dower,  to  defeat  her  claim 
for  the  annuity.  The  presumption  is,  that  the  annuity  is 
vested,  and  that  she  takes  it,  until  the  defense  shows  that 
the  annuity  has  been  defeated  by  her  claiming  dower.  Hence 
I  hold,  that  there  is  no  necessity  for  the  complainant  to  show 
that  she  accepts  the  annuity.  Even  were  it  required,  the 
pleadings  and  proof  show  that  she  was  insane  when  the  deed 
was  made,  and  has  been  so  continuously  from  that  time  until 
the  present.  The  answer  further  alleges,  that  the  complain- 
ant has  had  another  guardian  than  O'Neal,  and  that  pay- 
ments have  been  made  by  said  Boyd  and  wife  on  said  annu- 
ity ;  and  this  being  so,  they  are  estopped  from  saying  there 
was  no  annuity. 

"3.  Are  the  defendants,  Humphrey  and  Taylor,  bona  fide 

Eurchasers,  without  notice  of  the  incumbrance  ?  There  can 
e  no  doubt  that,  as  between  the  parties  thereto,  this  is  a 
good  deed ;  and  now  the  question  is,  whether  the  acknowl- 
edgment thereto,  and  the  registration  under  such  acknowl- 
edgment, are  sufficient  to  give  notice  to  all  subsequent  pur- 
chasers of  the  contents  of  said  deed.  There  can  not  be  any 
doubt  as  to  the  defect  of  the  probate  made  by  the  witness 
McCreary  before  Judge  Otey,  according  to  the  law  that  was 
in  force  at  the  time  of  the  execution  of  this  conveyance. 
The  probate  is  defective  in  substance,  in  not  stating  that 
said  witness  saw  the  other  subscribing  witnesses  sign  the 
same  in  the  presence  of  the  said  Eichard  Forsey,  and  in  the 
presence  of  each  other. — Aikin's  Digest,  89,  §  9.  Had  the 
law  thus  continued,  there  can  be  no  doubt  that,  under  the 
decision  in  the  case  of  McCasMe  v.  Amarine  (12  Ala.  17),  such 
defective  probate  was  not  sufficient  to  authorize  registration ; 
and  if  such  registration  was  made  on  such  probate,  it  would 
not  have  operated  as  notice.  By  the  Code,  which  was 
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adopted  January  17,  1 853,  the  law  in  regard  to  notice  was 
changed.  Humphrey  purchased,  the  lands  on  the  16th  De- 
cember, 1853 ;  and  the  law  applicable  to  notice  at  that  time 
is  the  law  of  the  case.  By  section  1274  of  the  Code  of  1852 
(Rev.  Code,  §  1543),  the  record  of  a  conveyance  operates  as 
notice,  without  proof  or  acknowledgment.  I  shall  hold,  that 
the  record  in  this  case  was  notice  to  both  Humphrey  and 
Taylor.  Even  if  there  was  no  record,  the  facts  and  recitals 
of  the  deeds  themselves,  made  exhibits  to  the  bill  and  an- 
'swer,  are  sufficient  notice  of  the  incumbrances  on  the  land. — 
34  Ala.  288 ;  18  Ala.  741 ;  42  Ala.  616.  Now,  when  Humph- 
rey purchased  the  land  from  Boyd  and  Avife,  the  only  evi- 
dence of  title  Mrs.  Boyd  had  to  the  land  was  the  deed  from 
Richard  Forsey  to  her,  which  charged  the  annuity  on  the 
land ;  and  Humphrey  must  have  known  this,  because  the 
deed  he  gets  from  Boyd  and  wife  shows,  in  its  recitals,  how 
they  became  invested  with  the  title ;  stating  who  made  the 
deed  to  them,  the  date  of  the  deed,  the  county,  and  office  in 
which,  and  the  very  book  in  the  office  in  which  said  deed 
was  recorded.  The  same  applies  to  Taylor :  the  deed  from 
Boyd  and  wife  to  Humphrey  is  a  link  in  his  title  to  the  land. 
He  was  certainly  bound  to  know,  from  the  inspection  of  this 
link  in  his  title,  that  the  land  conveyed  to  him  was  derived 
from  Richard  Forsey  by  Mary  D.  Boyd ;  and  it  was  certainly 
enough  to  put  him  upon  inquiry. — 34  Ala.  288 ;  13  Ala.  50 ; 
22  Ala.  743. 

"4.  As  to  the  statute  of  limitations  :  The  bill  alleges,  and 
the  proof  shows,  that  the  complainant  was  a  lunatic  at  the 
time  of  the  execution  of  the  deed,  and  has  so  continued  to 
the  time  of  the  filing  of  the  bill.  Statutes  of  limitation  will 
not  avail,  against  infants,  married  women,  or  persons  who 
are  insane. — Rev.  Code,  §  2910. 

"Hence  I  conclude,  that  the  annuity  is  a  charge  alone 
upon  the  lands  conveyed  by  the  deed ;  that  the  annuitant  is 
entitled  to  it  as  a  vested  right,  unless  she  has  defeated  it  by 
claiming  dower  in  the  lands ;  that  Humphrey  and  Taylor  are 
not  bona  fide  purchasers  for  valuable  consideration  without 
notice,  and  that  no  part  of  said  annuity  is  barred  by  the 
statute  of  limitations." 

The  appeal  is  sued  out  by  Taylor.  There  is  no  assign- 
ment of  errors  on  the  record. 

John  D.  Bkandon,  with  whom  were  Walker  &  Shelby,  for 
the  appellant. — 1.  The  annuity  is  given  to  Mrs.  Forsey  in 
lieu  of  her  dower  in  the  land,  and  the  deed  contemplates  that 
she  shall  accept  or  dissent  from  its  provisions.  It  presents 
a  case  of  inconsistent  rights,  requiring  an  election  between 
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the  two.  In  the  analogous  case  of  an  election  between 
dower  and  a  provision  by  will,  it  has  always  been  held  to  be 
a  personal  right,  which  can  only  be  exercised  by  the  party 
herself. — 2  Scribner  on  Dower,  469,  §  2  ;  Shernon  v.  Newton, 
6  Gray,  307 ;  Boone  v.  Boone,  3  Har.  &  McH.  95 ;  Hinton  v. 
Hinton,  6  Ired.  Law,  274 ;  Collins  v.  Carman,  5  Md.  503 ; 
Welch  v.  Anderson,  28  Mo.  293.  The  incapacity  of  the  widow 
to  elect,  by  reason  of  insanity,  furnishes  no  cause  for  a  relax- 
ation of  the  rule. — Lewis  v.  Lewis,  7  Ired.  Law,  72,  and 
authorities  above  cited.  The  bill  alleges,  and  the  proof 
shows,  that  Mrs.  Forsey  was  insane  when  the  deed  was  exe- 
cuted, and  has  continued  so  ever  since;  consequently,  she  is, 
and  has  always  been,  incapable  of  making  an  election.  As 
no  time  is  specified,  within  which  the  election  is  required  to 
be  made,  it  must  be  made  within  a  reasonable  time;  and 
what  is  a  reasonable  time  must  be  determined  by  the  court, 
from  a  consideration  of  all  the  facts  and  circumstances  of  the 
particular  case.  Here,  the  claim  preferred  by  the  bill  is 
asserted  after  the  lapse  of  about  eighteen  years,  and  against 
an  innocent  purchaser  who  has  paid  full  value  for  the  land ; 
and  no  reason  for  the  delay  is  shown,  since  the  same  inca- 
pacity on  the  part  of  the  complainant  has  always  existed. 
As  to  the  application  of  the  doctrine  of  a  reasonable  time, 
see  Sylvester  v.  Crapo,  15  Pick.  92 ;  13  Mass.  131 ;  2  Mason, 
241 ;  3  Watts,  339 ;  10  Wendell,  304 ;  13  Wendell,  549 ; 
6  Wendell,  369  ;  1  Hall,  56 ;  Brown  v.  Turner,  11  Ala.  752 ; 
Branch  Bank  v.  Gqffney,  9  Ala.  153 ;  7  Porter,  175  ;  Reaves 
v.  Garrett,  34  Ala.  558.  As  to  election  between  inconsistent 
rights,  see,  also,  Dillon  v.  Parker,  1  Swanst.  359,  note ; 
2  Story's  Equity,  §1075;  Hilliard  v.  Binford,  10  Ala.  977; 
Vaughn  v.  Vaughn,  30  Ala.  329 ;  Adams  v.  Adams,  39  Ala.  274. 

2.  The  deed  charges  all  the  property  conveyed .  with  the 
payment  of  the  grantor's  debts ;  and  there  is  neither  allega- 
tion nor  proof  that  this  prior  incumbrance  has  been  dis- 
charged. It  can  not  be  said  that  payment  of  the  debts  will 
be  presumed ;  for,  even  if  the  debt  is  discharged  by  presump- 
tion of  law,  the  mortgage  security  will  not  be  presumed  to 
be  satisfied,  until  after  the  lapse  of  twenty  years. — Relfe  v. 
Relfe,  34  Ala.  500.  Deducting  the  four  years  of  the  war, 
twenty  years  had  not  elapsed  when  the  bill  was  filed. 

3.  It  was  clearly  the  intention  of  the  grantor  that  the 
slaves  should  be  charged  with  the  payment  of  the  annuity ; 
and  they  having  been  emancipated,  and  thus  lost  without 
fault  on  the  part  of  the  grantees,  the  land  should  be  exon- 
erated. 

4.  The  annuity  is  nothing  more  than  an  open  account, 
accruing  and  demandable  each   successive  year;  and  the 
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entire  claim  is  barred  by  the  statute  of  limitations  of 
three  years,  except  as  to  the  last  three  years  before  the 
bill  was  filed. 

5.  But,  whatever  may  be  the  construction  and  operation 
of  the  deed,  it  can  have  no  effect  as  against  Taylor,  who  is 
an  innocent-  purchaser  for  valuable  consideration  without 
notice.  There  is  no  pretense  that  he  had  actual  notice  of 
the  contents  of  the  deed,  and  the  effort  to  charge  him  with 
constructive  notice  can  not  be  sustained.  The  certificate  of 
probate  was  substantially  defective,  and  did  not  authorize 
the  registration  of  the  deed ;  and  such  unauthorized  regis- 
tration does  not  amount  to  constructive  notice. — McCasMe  v. 
Amarine,  12  Ala.  17  ;  Boy  kin  v.  Bains,  28  Ala.  332  ;  Gimon  v. 
Davis,  36  Ala.  589 ;  Ohio  Life  Insurance  Co.  v.  Ledyard,  8  Ala. 
866.  Moreover,  the  certificate  was  absolutely  void,  because 
the  probate  judge  had  no  authority  to  take  the  probate. 
Nor  can  Taylor  be  charged  with  constructive  notice,  on 
account  of  the  recitals  in  the  deed  from  Boyd  and  wife  to 
Humphrey.  Those  recitals  are  not  sufficient  to  charge  a 
purchaser  with  notice  of  the  deed  from  Forsey  to  Boyd: 
they  describe  another  and  a  different  deed,  which  could  not 
have  been  found  by  a  reference  to  the  records.  A  purchaser 
is  not  bound  to  examine  records  beyond  the  title  of  his  im- 
mediate vendor.— 16  Mass.  418;  14  Mass.  302;  7  Watts,  382. 

6.  The  bill  seeks  to  enforce  a  stale  demand,  and  states  no 
facts  sufficient  to  excuse  the  long  delay  in  asserting  it. — 
2  Story's  Equity,  §  1097 ;  5  Ala.  90 ;  Johnson  v.  Toulmin, 
18  Ala.  50 ;  Kern  v.  Burnltam,  28  Ala.  428 ;  Askew  v.  Hoop- 
er, 28  Ala.  634 ;  9  Ala.  662. 

Robinson  &  O'Neal,  contra  — 1.  As  to  the  construction  of 
the  deed  from  Richard  Forsey  to  Boyd,  the  opinion  of  the 
chancellor  is  relied  on  as  unanswerable.  On  the  question  of 
election,  and  the  exercise  of  that  right  by  persons  who  are 
under  a  disability,  such  as  infancy,  lunacy,  &c,  see  2  Story's 
Equity,  §§  1080  a,  1097  ;  Gerald  v.  Bunkley,  17  Ala.  170 ;  Bush 
v.  Cunningham,  37  Ala.  68 ;  High  v.  Wortey,  33  Ala.  196 ; 
1  Brickell's  Digest,  660-61,  §§  301,  306;  Fletcher  v.  Ashbury, 
1  White  &  Tudor's  Lead.  Cases  in  Equity,  560 ;  Kennedy  v. 
Johnson,  65  Penn.  St.  450-54 ;  Caufman  v.  Cavffman,  17  S.  & 
R.  24 ;  2  Vesey,  560,  696 ;  Roper  on  H.  &  W.  571. 

2.  A  purchaser  has  constructive  notice  of  everything  that 
appears  on  the  face  of  his  deed,  and  of  every  other  deed 
which  is  a  necessary  link  in  the  chain  of  his  title.  He  has 
the  right  to  call  for  all  the  title  papers,  and  it  is  his  duty  to 
read  them  ;  nor  can  he  be  heard  to  say  that  he  did  not  read 
them.— 2  Lead.  Cases  in  Eq.  153-63 ;   Wilson  v.  Wall,  34  Ala. 
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288  ;  Johnson  v.  Thweatt,  18  Ala.  741 ;  3  Bland,  531-86 ;  1  GUI 
&  J.  270  ;  1  Yerger,  360 ;  1  A.  K  Mar.  165  ;  6  B.  Mon.  67 ; 
Herman  on  Estoppel,  251,  §  229  ;  Witter  v.  Dudley,  42  Ala. 
616. 

STONE,  J. — The  answer  to  the  bill  in  this  case  contains 
a  plea  of  the  statute  of  limitations  of  three  years.  It  does 
not  appear,  either  from  the  bill  or  answer,  that  the  claim 
sued  on  was  an  open  account.  On  the  contrary,  the  claim 
was  a  fixed  sum,  no  term  of  which  was  left  open.  Such 
claim  is  not  an  open  account.  This  plea  is  bad,  and  was 
rightly  disregarded. —  Winston  v.  Trustees,  1  Ala.  124 ;  Caru- 
thers  v.  Mardis,  3  Ala.  599  ;  Brooks  v.  McFarland,  20  Ala.  483 ; 
Harrison  v.  Harrison,  39  Ala.  489 ;  Mims  v.  Sturtevant, 
18  Ala.  358. 

2.  But  neither  the  statute  of  limitations,  nor  staleness,  was 
available  to  defendants  in  the  present  case.  Mrs.  Forsey, 
complainant,  was  all  the  time  non  compos  mentis.  No  part  of 
the  claim  was  as  much  as  twenty  years  old.  None  of  the 
statutes  had  perfected  a  bar  against  her. — Rev.  Code,  §  2910. 

3.  One  question  discussed  by  the  chancellor  in  his  decree, 
we  consider  unnecessary  to  be  decided .  in  this  case.  We 
allude  to  his  construction  of  section  1543  of  the  Revised 
Code.  He  ruled  that,  notwithstanding  the  deed  of  Forsey  to 
Mrs.  Boyd  was  executed  and  recorded  on  an  insufficient  pro- 
bate, before  January  17th,  1853,  when  the  Code  went  into 
effect ;  yet,  because  Humphrey  first,  and  Taylor  after  Mm, 
each  purchased  after  that  time,  they  fall  under  the  influence 
of  said  section,  and  are  chargeable  with  constructive  notice, 
by  reason  of  such  registration.  We  prefer  to  announce  no 
opinion  on  this  question,  as  we  consider  its  decision  unne- 
cessary. The  annuity  charged  on  the  land,  for  the  benefit  of 
Mrs.  Forsey,  is  clearly  expressed  in  the  deed,  which  conveyed 
to  Mr.  and  Mrs.  Boyd  all  the  title  they  had.  Humphrey 
bought  from  them,  and  Taylor  from  Humphrey.  The  said 
deed  from  Forsey  to  Boyd  was  a  link,  an  indispensable  link, 
in  the  chain  of  title  to  the  land  they  purchased.  In  addition, 
the  deed  of  Boyd  and  wife  to  Humphrey  refers  to  the  said 
deed  of  Forsey  to  Boyd  and  wife,  and  to  the  book  in  which 
it  is  recorded.  This,  independent  of  registration,  was  notice 
to  both  Humphrey  and  Taylor. — Johnson  v.  Thweatt,  18  Ala. 
741 ;  Witter  v.  Dudley,  42  Ala.  616 ;  Wilson  v.  Wall,  34  Ala. 
288. 

Having  premised  this  much,  we  think  the  decree  of  the 
chancellor  shows  a  very  careful  and  accurate  consideration 
of  the  questions  presented.  With  the  exception  of  the  one 
point,  on  which  we  prefer  to  remain  uncommitted,  we  entirely 
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concur  with  him,  and  adopt  his  opinion  as  our  own.     The 
decree  of  the  chancellor  is  affirmed. 

Brickell,  C.  J.,  not  sitting. 


Brown  v.  Coats. 

Statutory  Attachment  by  Landlord,  for  Advances  on  Crop. 

1.  Contract  for  cultivation  of  crop  on  shares. — A  contract  for  the  cultivation 
of  land,  between  the  owner  and  a  laborer,  by  which  it  is  agreed  that  each 
shall  furnish  a  certain  number  of  horses,  and  feed  his  own  stock,  and  that  the 
crop  shall  be  divided  between  them,  creates  a  tenancy  in  common  in  the  crop, 
and  not  the  relation  of  landlord  and  tenant  between  the  parties. 

2.-  Attachment  on  demand  not  authorizing  it;  how  objected  to. — When  an  at- 
tachment is  not  rightly  sued  out,  the  objection  can  only  be  taken  by  plea  in 
abatement;  and  when  sued  out  on  a  demand  which  does  not  authorize  an  at- 
tachment, a  rule  on  the  plaintiff,  to  show  cause  why  the  attachment  should 
not  be  dissolved,  is  the  proper  mode  of  reaching  the  defect:  a  plea  to  the 
merits  is  a  waiver  of  the  objection. 

3.  Claim  of  exemption  in  property  attached;  judgment  corrected  and  affirmed. — 
When  an  attachment  for  alleged  advances  is  sued  out  by  a  landlord,  and  levied 
on  the  crops  of  the  tenant,  issue  being  joined  on  the  plea  of  non  assumpsit, 
no  question  can  be  raised  by  the  defendant,  during  the  trial,  as  to  his  right  to 
claim  an  exemption  in  the  attached  property;  and  if  that  question  is  never- 
theless submitted  to  the  jury,  and  decided  against  the  defendant,  and  the 
court  thereupon  renders  judgment  for  the  plaintiff,  for  the  amount  ascertained 
by  the  jury  to  be  due  to  him,  further  adjudging  that  the  property  is  subject  to 
his  debt,  and  ordering  its  sale  by  the  sheriff,  this  court  will  correct  it,  and 
here  render  the  proper  judgment,  at  the  costs  of  the  defendant. 

4.  Parol  mortgage  of  personalty  ;  claim  of  exemption.  —A  verbal  promise  by 
a  tenant  to  his  landlord,  from  whom  he  has  rented  land  to  be  cultivated  on 
shares,  "'that  everything  he  had,  and  the  crop  to  be  made,  should  bi  bound 
for  the  amount"  of  supplies  furnished  or  procured  for  him,  creates  a  valid  pa- 
rol mortgage;  and  against  such  mortgage,  a  claim  of  exemption  is  inoperative. 

Appeal  from  the  Circuit  Court  of  Etowah. 

Tried  before  the  Hon.  W.  L.  Whitlock. 

This  action  was  brought  by  G.  E.  Coats,  against  T.  C. 
Brown,  and  was  commenced  by  a  statutory  attachment  for 
advances,  alleged  to  have  been  made  by  the  plaintiff,  as 
landlord  for  the  defendant,  to  enable  him  to  make  a  crop  on 
land  rented  to  him  by  the  plaintiff  during  the  year  1875.  The 
attachment  was  sued  out  on  the  25th  December,  1875,  before 
a  justice  of  the  peace,  on  the  ground  that  the  defendant  was 
about  to  remove  his  crop  from  the  premises  without  paying 
the  amount  due  to  plaintiff,  which  was  stated  to  be  $95.80. 
On  a  trial  by  jury  before  the  justice,  a  verdict  and  judgment 
were  rendered  for  the  defendant.     The  cause  being  then  car- 
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ried  by  the  plaintiff,  by  appeal,  into  the  Circuit  Court,  the 
defendant  there  pleaded,  "in  short  by  consent,  1st,  non  as- 
sumpsit ;  2d,  that  said  debt  was  not  contracted  for  advances 
to  assist  him  in  making  a  crop  for  said  year ;  and,  3d,  that 
he  is  not,  and  was  not,  the  tenant  of  plaintiff ; "  and  issue 
seems  to  have  been  joined  on  these  pleas  without  objection. 
On  the  trial,  as"  the  bill  of  exceptions  states,  the  plaintiff 
testified,  as  a  witness  for  himself,  "in  substance  as  follows  : 
In  December,  1874,  I  rented  land  to  said  defendant.  I  was 
to  furnish  him  fifty  acres  of  land,  and  two  horses ;  he  was  to 
furnish  one  horse  ;  each  was  to  feed  his  own  stock  ;  he  was 
to  cultivate  the  land,  and  we  were  to  halve  and  third  the  crops 
raised.  I  owned  the  land,  and  two  of  the  horses  ;  and  the 
land  was  to  be  cultivated,  and  the  crop  made,  during  the 
year  1875.  Some  time  in  the  spring  of  1875,  the  defendant 
was  in  Gadsden,  and  told  me  that  he  needed  some  goods, 
and  did  not  have  the  money,  and  could  get  no  credit ;  and 
that  unless  I  would  get  such  articles  as  he  needed,  he  could 
not  cultivate  my  land,  as  he  had  agreed  to  do,  because  he 
would  be  forced  to  put  his  sons  out  to  work  for  clothing  and 
other  necessaries,  or  money  to  purchase  them  with.  I  told 
him,  in  the  same  conversation,  that  he  knew  he  had  not 
planted  anything,  and  had  done  no  work  on  the  premises, 
and  that  I  did  not  feel  willing  to  stand  [for  him]  unless  I 
was  secured.  He  then-told  me  that  everything  he  had,  and 
the  crop  to  be  made,  should  be  bound  for  the  amount  which 
I  would  have  to  pay  for  him.  Under  this  express  under- 
standing, I  went  with  him,  at  his  request,  to  W.  P.  Hollfngs- 
worth,  a  merchant,  and  told  him  to  let  defendant  have  goods, 
to  the  amount  of  $60,  and  I  would  pay  for  them."  He  pro- 
duced said  Hollings worth's  account,  amounting  to  $67.85  ; 
which  was  paid  by  him,  as  he  testified,  on  the  17th  Decem- 
ber, 1875,  "under  this  arrangement ; "  and  which  consisted 
of  hats,  shoes,  calico,  jeans,  buttons,  thread,  tobacco,  cups 
and  saucers,  &c,  and  two  hoes.  "The  plaintiff  testified,  that 
the  defendant  told  him,  at  and  before  the  time  he  told  said 
Hollingsworth  to  let  defendant  have  the  goods,  that  they 
were  necessary  to  aid  and  assist  him  in  the  cultivation  of 
said  crop,  and  that  the  crop  raised  on  said  land  should  be 
bound  therefor.  To  this  evidence  the  defendant  objected, 
as  illegal  and  irrelevant ;  but  the  court  overruled  his  ob- 
jection, and  allowed  the  evidence  to  go  to  the  jury  ;  to  which 
the  defendant  excepted.  The  plaintiff  testified,  also,  that  he 
had  furnished  guano  to  go  on  the  land,  at  the  defendant's  re- 
quest ;  that  the  defendant  said  his  crop  should  be  bound  for 
his  part  thereof,  which  was  $27.03,  and  which  was  paid  by 
plaintiff.     The  defendant  objected  to  that  part  of  said  evi- 
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dence  going  to  the  jury,  about  the  crop  being  bound  ;  but 
the  court  overruled  his  objection,  and  he  excepted.  There 
was  proof  that  all  the  rent,  a  part  of  the  crop  that  plaintiff 
was  to  receive,  had  been  paid  to  him  before  this  suit  was 
commenced  ;  that  the  crop  had  been  divided  before  this  suit ; 
that  plaintiff's  only  claim  was  for  the  amount  he  had  paid 
said  Hollingsworth,  and  the  balance  due  for  guano  as  afore- 
said ;  and  that  the  cotton  levied  on  was  raised  by  defendant 
on  plaintiff's  said  land  during  said  year." 

"The  above  was,  substantially,  all  the  evidence  before  the 
jury  ;'  and  the  court  thereupon,  of  its  own  motion,  charged 
the  jury,  among  other  things,  that  the  plaintiff  had  a  right 
to  attach,  after  the  crop  had  been  divided,  if  the  statutory 
grounds  existed.  The  defendant  excepted  to  this  charge, 
and  requested  the  court  to  give  the  following  charges,  which 
were  in  writing :  '  1.  That  under  the  contract  between  plain- 
tiff and  defendant,  as  detailed  by  plaintiff  in  his  testimony, 
the  relation  of  landlord  and  tenant  was  not  created  between 
them,  and  plaintiff  cannot  condemn  the  property  levied  on 
to  his  attachment.'  '  2.  That  the  guano  furnished  to  the  de- 
fendant by  the  plaintiff  was  not,  in  contemplation  of  law,  an 
advance  to  assist  in  the  cultivation  of  the  land.'  '3.  That  if 
they  believe,  from  the  evidence,  that  Hollingsworth  furnished 
the  goods  in  the  account  at  the  request  of  the  plaintiff,  and 
charged  the  same 'to  defendant  and  plaintiff,  as  shown  in  the 
account,  that  was  not  such  a  furnishing  of  the  goods  by  the 
plaintiff  as  would  give  him  a  lien.'  '  4.  That  none  of  the  ar- 
ticles named  in  Hollingsworth's  account,  except  the  hoes,  are 
advances  to  assist  or  aid  in  the  cultivation  of  the  land,  and 
there  is  no  lien  on  the  crop  for  the  same.'  '5.  That  the  cal- 
ico named  in  said  account  is  not  an  advance  to  assist  in  the 
cultivation  of  the  land,  and  is  no  lien  on  the  defendant's 
crop.'  The  court  refused  each  of  these  charges,  and  the  de- 
fendant reserved  a  separate  exception  to  each  refusal." 

The  judgment  entry  is  in  the  following  words  :  "This  day 
came  the  parties,  by  their  attorneys,  and  issue  being  joined, 
thereupon  came  a  jury,"  &c,  "who,  upon  their  oaths,  do  say  ; 
'  We,  the  jury,  find  the  issue  in  favor  of  the  plaintiff,  and 
assess  his  damages  at  the  sum  of  one  hundred  and  one  dol- 
lars and  fifty-five  cents  ;  and  we  further  find  that  the  cotton, 
upon  which  the  attachment  was  levied,  is  subject  to  sale.' 
It  is  therefore  considered  by  the  court,  that  the  plaintiff 
have  and  recover  judgment  against  the  defendant,  for  the 
sum  of  one  hundred  and  one  dollars  and  fifty-five  cents,  dam- 
ages by  said  jury  so  assessed,  together  with  the  costs  in  this 
behalf  expended,  both  in  this  court,  and  in  the  court  below. 
And  it  appearing  to  the  court  that  this  suit  was  commenced 
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by  attachment ;  and  that  the  attachment  was  levied,  accord- 
ing to  law,  upon  five  thousand  two  hundred  pounds  of  seed 
cotton,  as  the  property  of  the  defendant ;  and  that  the  de- 
fendant replevied  the  same,  by  executing  his  replevy  bond, 
with  Thos.  S.  Eees  and  Norman  H.  McDuffie  as  his  sureties : 
it  is  therefore  ordered  by  the  court,  that  the  clerk  of  this 
court  issue  a  writ  of  venditioni  exponas  to  the  sheriff  of  Eto- 
wah county,  commanding  him  to  sell  said  cotton,  or  so  much 
thereof  as  may  be  necessary  to  satisfy  this  judgment ;  and 
if  the  said  cotton  is  not  delivered  to  the  said  sheriff,  for  sale, 
within  the  time  prescribed  by  law,  and  the  said  sheriff  so 
returns  said  venditioni,  then  let  execution  issue  against  said 
T.  S.  Eees  and  N.  H.  McDuffie,  his  sureties  upon  said  re- 
plevy bond,  as  required  by  law." 

On  the  day  the  attachment  was  levied  on  the  cotton,  the 
defendant  made  an  affidavit  before  the  justice  of  the  peace, 
claiming  it  as  exempt ;  but  the  record  does  not  show  that  • 
any  proceedings  were  had  before  the  justice,  in  the  matter 
of  the  claim.  After  the  rendition  of  the  judgment  above 
copied,  at  the  same  term,  the  defendant  entered  a  motion  on 
the  docket,  "  to  set  apart  to  him,  as  exempt  from  the  attach- 
ment in  this  case,  all  the  cotton  levied  on,  except  enough  to 
pay  for  the  hoes  mentioned  in  Hollingsworth's  account,  and 
the  costs  of  this  suit ;  and  he  herewith  presents  his  affida-  ' 
vit,  claiming  the  same  as  exempt  to  him,  as  the  head  of  a 
family  and  a  citizen  of  the  State."  On  this  motion  the 
court  rendered  the  following  judgment :  "It  is  ordered  by  the 
court,  on  due  consideration  of  said  motion,  that  the  same 
be,  and  is  hereby  overruled,  and  that  the  plaintiff  recover 
the  costs,"  &c.  i 

The  errors  now  assigned  are,  the  rulings  of  the  court  on 
the  evidence  to  which  exceptions  were  reserved,  the  charge 
given  by  the  court,  the  refusal  of  the  several  charges  asked, 
the  judgment  condemning  the  cotton  to  sale,  and  the  over- 
ruling of  the  motion  to  declare  it  exempt. 

James  Aiken,  for  appellant. 

STONE,  J. — A  fundamental  error  which  underlies  this 
case,  and  exerts  a  controlling  influence  in  the  determination 
of  many  of  the  questions  presented,  is  a  misapprehension  of 
the  relations  subsisting  between  the  parties.  As  the  evi- 
dence discloses,  they  were  tenants  in  common,  not  landlord 
and  tenant. — Smyth  v.  Tankersly,  20  Ala.  212  ;  Thompson  v. 
Matvhinney,  17  Ala.  362. 

2.  But  the  question,  whether  the  attachment  was  rightly 
sued  out,  was  matter  of  abatement  only,  and  could  only  be 
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raised  by  plea  in  abatement;  and  if  sued  out  on  a  demand  for 
which  attachment  in  the  particular  case  would  not  lie,  the 
mode  of  reaching  the  defect  was  by  a  rule  on  the  plaintiff  to 
show  cause  why  the  attachment  should  not  be  dissolved. — Jor- 
dan v.  Hazzard,  10  Ala.  221 ;  S.  C,  12  Ala.  180 ;  Gill  v.  Downs, 
26  Ala.  670 ;  Van  Dyke  v.  The  State,  24  Ala.  81 ;  Cain  v.  Ma- 
ther, 3  Porter,  224 ;  Boberts  v.  Burke,  6  Ala.  348 ;  Burroughs  v. 
Wright,  3  Ala.  43;  Ex  parte  Putnam,  20  Ala.  592.  The  error 
in  resorting  to  attachment  in  this  case,  under  section  2961 
of  the  Revised  Code  as  amended,  could  only  be  reached  by 
motion  to  dissolve,  under  the  authorities  cited  above.  Plea 
to  the  merits,  which  we  find  in  this  record,  was  a  waiver  of 
that  defense,  and  left  for  trial  before  the  jury  the  simple 
question  of  indebtedness,  and  the  amount  of  it. — Rev.  Code, 
§  3000  ;  Burroughs  v.  Wright,  3  Ala.  43. 

3.  It  results  from  what  we  have  said  above,  that  no  ques- 
tion could  be  considered  in  the  court  below,  tried  as  the  case 
was,  on  pleas  to  the  merits  of  the  action,  which  raised,  or 
sought  to  raise,  the  issue  of  landlord  and  tenant,  or  the  lien 
of  the  former  for  advances.  Nor  should  the  question  of  ex- 
emption have  been  brought  up  in  the  trial,  or  at  that  stage 
of  the  suit.  The  former  had  been  waived,  and  the  latter 
was  premature.  The  pleas  and  motion  which  sought  to 
raise  these  questions  were  foreign  to  the  issue  formed  on  the 
plea  of  non  assumpsit,  and  they  should  have  been  entirely 
disregarded  by  the  court. 

The  judgment  entry  in  this  cause  contains  much  that  should 
not  have  been  adjudged.  Under  the  pleadings,  no  question 
was  properly  before  the  court,  which  authorized  the  judg- 
ment that  the  property  attached  was  subject  to  the  debt,  or 
that  defendant  could  not  claim  it  as  exempt.  All  of  the 
judgment  entry  is  here  vacated  and  annulled,  except  that 
part  which  sets,  forth  the  submission  of  the  cause  to  the  jury, 
the  verdict  rendered  ascertaining  the  amount  due,  and  the 
judgment  of  the  court  thereon,  "  that  the  plaintiff  recover  of 
the  defendant  said  sum  of  one  hundred  and  one  55-100  dol- 
lars, the  damages  assessed  by  the  jury,  and  the  costs  of  suit, 
for  which  execution  may  issue,"  &c;  and  said  judgment  is 
here  corrected  and  rendered  accordingly. 

Some  rulings  of  the  Circuit  Court  were  not  in  accordance 
with  the  views  above  expressed ;  but  they  were  immaterial, 
and  did  the  defendant  no  injury.  For  such  errors,  we  do  not 
reverse.— 1  Brick.  Dig.  780,  §  96. 

4-5.  So  far  as  any  supposed  lien  of  the  attachment  is  con- 
cerned, if  the  property  replevied  be  restored  to  the  sheriff, 
we  are  not  prepared  to  say  the  defendant  may  not  success- 
fully interpose  his  claim  of  exemption,  secured  to  residents 
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of  this  State.  There  is  another  question,  however,  which 
we  feel  it  our  duty  to  notice.  While,  as  we  have  shown 
above,  Coats  does  not  sustain  the  relation  of  landlord,  and 
can  assert  no  lien  by  virtue  of  such  relation,  still,  if  his  testi- 
mony be  true,  the  agreement  of  Brown  with  him,  under  which 
he  alleges  he  made  the  advances,  constitutes  a  valid  parol 
mortgage,  by  virtue  of  which  Coats  has  the  right  to  sue  and 
possess  himself  of  the  propertv  mortgaged. — Morrow  v.  Tur- 
ney,  35  Ala.  131.  See,  also,  2  Brick.  Dig.  248,  §§  9,  10,  11. 
Against  such  mortgage  of  personal  property,  claim  of  exemp- 
tion is  inoperative. 

Judgment  reversed,  and  here  corrected,  at  costs  of  the  ap- 
pellee. 


Bell  et  al.  v.  Denson. 

Statutory  Heal  Action  in  Nature  of  Ejectment. 

1.  Secondary  evidence  of  mortgage ;  when  admissible.  — The  execution  of  a 
mortgage  on  land  cannot  be  proved,  as  a  fact  tending  to  show  ownership  or 
possession,  without  either  producing  it,  or  accounting  for  its  absence. 

2.  Adverse  possession ;  what  constitutes. — Possession,  without  written  color 
of  title,  is  adverse  only  to  the  extent  of  the  actual  occupancy,  and  must  be  by 
acts  suitable  to  the  character  of  the  land;  but,  being  such,  it  matters  not  what 
its  purpose  is, — whether  it  be  for  residence,  cultivation,  or  digging  for  ores; 
and  a  charge  which  restricts  it  to  land  used  for  two  of  these  purposes  only, 
while  the  evidence  also  shows  the  thitd,  is  erroneous. 

3.  Same. — Coutinuity  is  an  essential  element  of  an  adverse  possession;  but 
the  mere  intrusion  ot  a  .trespasser,  not  brought  to  the  knowledge  of  the  party 
in  possession,  nor  continuing  long  enough  to  raise  a  presumption  that  it  was 
known  to  him,  is  not  an  interruption  of  his  possession,  and  does  not  change 
its  character. 

4.  Charge  misleading  jury. — A  charge  given,  which  asserts  a  correct  legal 
proposition,  but  has  a  tendency  to  mislead  the  jury,  is  not  a  reversible  error: 
an  explanatory  charge  should  have  been  requested. 

Appeal  from  the  Circuit  Court  of  Cleburne. 

Tried  before  the  Hon.  Wm.  L.  Whitlock. 

This  action  was  brought  by  James  H.  Bell,  "William  Do- 
thard,  and  Benjamin  J.  Sitton,  against  Levi  P.  Denson  and 
James  Denson,  to  recover  a  certain  tract  of  land  in  said 
county,  which  was  described  as  "  the  west  half  of  section 
six  (6),  township  seventeen  (17),  range  eleven  (11),"  together 
with  damages  for  its  detention.  The  record  does  not  show 
at  what  time  it  was  commenced.  The  defendants  pleaded, 
"in  short  by  consent,  the  general  issue,  and  the  statutes  of 
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limitation  of  ten  and  twenty  years ;  "  and  issue  was  joined 
on  each  of  these  pleas. 

"On  the  trial,"  as  the  bill  of  exceptions  states,  "the  plain- 
tiffs introduced  the  following  evidence  of  title :  1st,  a  patent 
for  the  land  from  the  United  States,  to  Trammell,  Goodwin, 
and  Vann,  dated  October  19,  1840,  it  being  a  part  of  the 
Creek  Indian  lands ;  2d,  a  deed  from  William  Vann  to  George 
W.  Trammell,  for  an  undivided  third  interest  in  said  lands, 
dated  April  23, 1842;  3d,  a  deed  from  F.  A.  Trammell,  as  the 
administrator  of  George  W.  Trammell,  deceased,  to  "William 
Dothard  (one  of  the  plaintiffs),  dated  August  17, 1870,  for  all 
interest  of  said  deceased  in  said  land,  in  connection  with  a 
transcript  from  the  Probate  Court  of  Chambers  county,  show- 
ing an  application  by  said  administrator  to  sell  said  lands, 
an  order  of  sale,  and  confirmation  thereof,  and  order  to  con- 
vey, and  purchase  by  said  Dothard, — all  regular.  The  plain- 
tiffs next  introduced  David  Creamer  as  a  witness,  and  pro- 
posed to  prove  by  him  that  James  Bell,  sr.,  executed  a  mort- 
gage on  an  undivided  interest  in  said  land,  before  the 
war,  to  the  brother  of  said  witness ;  this  being  offered  by 
plaintiffs  as  tending  to  show  possession  by  said  Bell,  with  a 
view  to  introduce  deeds  from  said  James  Bell  to  plaintiffs 
(Bell  and  Sitton)  to  certain  undivided  interests  in  said  land, 
hereinafter  set  out.  The  court  refused  to  allow  plaintiffs  to 
make  said  proof,  and  plaintiffs  excepted." 

"The  plaintiffs  proved,  by  said  Creamer,  that  he  saw  said 
James  Bell  on  said  land  in  1866,  with  Dr.  Beasley  and  some 
hands,  digging  in  a  rock  vein  of  gold;  the  south  half  of  said 
land  being  a  part  of  the  old  Arbacoochee  gold  mines.  The 
plaintiffs  introduced  a  deed  from  said  James  Bell  to  said 
James  H.  Bell  (plaintiff),  dated  in  June,  1867,  for  one-fourth 
part  of  three-eighths  interest  in  said  land  ;  also,  a  deed  from 
said  James  Bell  to  said  B.  J.  Sitton  (plaintiff),  dated  the 
27th  May,  1869,  for  an  undivided  one-eighth  interest  in  said 
lands  ; "  and  two  other  subsequent  deeds  between  the  same 
parties,  for  small  fractional  interests.  "  The  plaintiffs  in- 
troduced William  Beggs  as  a  witness,  who  gave  evidence 
tending  to  show  that  Levi  P.  Denson,  one  of  the  defendants, 
paid  gold  rent  on  said  land,  from  the  spring  of  1848,  to  the 
fall  of  1849,  to  said  witness,  for  T.  &  W.  Dothard  ;  that  T. 
Dothard  told  defendant  he  had  now  got  the  land,  and  that 
he  must  pay  rent  to  him,  said  Dothard ;  and  that  said  T. 
Dothard,  in  the  same  year,  gave  permission  to  Denson,  the 
elder,  to  build  the  house  on  said  land  where  he  now  lives. 
William  Hederick  proved,  that  in  1849  he  cultivated  the 
Tharpe  field  in  oats,  and  paid  rent  to  T.  &  W.  Dothard ;  that 
said  field  is  now  inclosed  in  the  field  said  Levi  P.   Denson 
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has  around  his  house  on  the  land  sued  for ;  that  he  took  a 
lease,  in  1867,  on  a  part  of  said  land,  from  Dothard  (plain- 
tiff), and  cleared  five  or  six  acres,  and  cultivated  the  land 
two  years,  and  that  defendants  made  no  objection.  William 
Price,  a  witness  for  the  plaintiff,  testified,  that  one  Felton 
Pruitt  went  into  possession  of  a  part  of  said  land  in  1861,  by 
permission  of  plaintiffs,  and  built  a  house  thereon,  and 
cleared  a  field,  and  lived  there  until  he  died,  some  three  or 
four  years  ago  ;  and  that  said  Dothard  (plaintiff)  took  pos- 
session of  said  house  and  land  after  the  death  of  said  Pru- 
itt, and  had  paid  the  taxes  on  the  said  land  for  a  number  of 
years  last  past.  By  John  Weathers,  an  old  miner,  that  he 
worked  on  said  land  in  1848-9,  and  paid  rent  to  said  Beggs, 
for  T.  &  W.  Dothard.  By  W.  H.  Green,  that  said  defendant 
told  him,  in  1867,  he  owned  no  land,  but  lived  on  a  disputed 
claim.  By  Lewis  Coffey,  who  was  tax  assessor  for  said 
county  in  1874,  that  he  applied  to  said  Levi  P.  Denson  to 
give  in  his  property ;  who  said  that  he  owned  no  land,  and 
gave  in  none. 

"  James  H.  Bell  (plaintiff )  testified,  that  said  Denson  told 
him,  in  1863,  that  he  was  doing  better  than  any  body,  as  he 
had  no  rent  nor  taxes  to  pay,  and  the  land  he  was  living  on 
would  come  into  market  soon,  and  he  would  buy  it.  The 
proof  tended  to  show,  that  said  Denson  went  on  said  land 
in  the  fall  of  1852,  and  built  a  house  near  the  east  line,  and 
near  the  centre  (north  and  south),  and  inclosed  a  field  of 
some  ten  or  twelve  acres  about  his  house,  said  house  being 
on  the  north-east  quarter  of  the  south-west  quarter  of  said 
land,  and  the  field  extending  a  short  distance  on  the  south 
end  of  the  south-east  quarter  of  the  north-west  quarter.  Said 
Denson  had  also  cleared  and  inclosed  a  field  of  twenty-five 
or  thirty  acres,  in  the  south-east  corner  of  the  south-west 
quarter.  Said  Dothard  (plaintiff)  also  had  a  field  of  five  or 
six  acres,  extending  over  on  the  said  south-west  quarter  of 
south-west  quarter,  and  adjoining  Denson's  said  field.  The 
Pruitt  house  and  field  were  on  the  north-west  quarter  of  the 
south-west  quarter.  The  proof  tended  to  show,  that  said 
Denson,  since  1852,  had  been  working  on  said  land,  south  of 
his  house,  for  gold ;  and  that  the  other  parts  of  said  land 
were  uninclosed,  not  worked  for  gold,  and  in  the  woods.  Sit- 
ton  testified,  that  he  went  upon  the  land  in  1867,  with  James 
Bell,  with  a  view  to  see  it,  and  to  buy  an  interest  in  it  from 
said  Bell ;  that  they  went  to  the  house  of  said  L.  P.  Denson 
on  the  premises,  when  Bell  told  him  that  he  was  about  to 
sell  the  land  to  said  witness,  and  that  Denson  made  no  ob- 
jection. 

"The  defendant  introduced  evidence,  tending  to  show  that 

Vol.  ltc. 


1876.]  OF  ALABAMA.  447 

[Bell  et  al.  v.  Danson.] 

he,  said  Levi  P.  Denson,  bought  said  land,  in  1844,  from  Cur- 
rin  Petit,  and  paid  him  his  interest  in  certain  gold,  which  he 
had  deposited  with  said  Petit,  and  the  amount  of  which  he 
could  not  state  exactly,  but  thought  it  might  be  $200 ;  that 
he  went  in  possession  of  said  laud  in  1852,  and  built  houses, 
and  cleared  land,  as  hereinbefore  set  out,  and  has  lived  on 
said  land  ever  since,  paying  rent  to  no  one ;  that  the  trade 
between  him  and  said  Petit  was  entirely  verbal,  and  no 
writing  of  any  kind  was  executed.  Several  witnesses  testi- 
fied, on  the  part  of  the  defendants,  that  said  L.  P.  Den- 
son moved  upon  said  land  in  the  fall  of  1852,  and  had 
lived  there,  continuously  and  uninterruptedly,  from  that  time 
to  the  present ;  that  the  defendants  had  cleared  and  culti- 
vated portions  of  said  land,  and  dug  for  gold  on  other  por- 
tions, and  have  all  this  time  been  exercising  control  of  said 
land. 

"The  plaintiffs  requested  the  court  to  give  the  following 
charges,  which  were  in  writing  :  '1.  If  the  jury  believe,  from 
the  evidence,  that  the  defendants'  possession  was  adverse, 
yet,  if  they  claimed  under  a  verbal  claim  only,  that  pos- 
session can  extend  only  to  that  part  actually  inclosed  by 
them  for  farming  purposes,  and  the  portion  actually  worked 
by  them  (or  either  of  them)  for  gold  ;  and  they  cannot  set 
up  such  adverse  claim  to  that  portion  of  the  land  which  is 
not  so  occupied  by  them.'  '  2.  That,  if  the  jury  believe,  from 
the  evidence,  that  Dothard  (plaintiff)  went  into  the  posses- 
sion of  any  part  of  said  land,  within  ten  years  from  the  time 
said  Denson  took  possession,  then  that  stopped  the  statute 
of  limitations  from  running  from  that  time,  as  to  the  whole 
of  the  land  sued  for.'  The  court  refused  each  of  these 
charges,  and  the  plaintiffs  excepted  to  the   refusal   of  each. 

"  The  defendants  requested  the  court  to  give  the  following 
charges  to  the  jury,  which  were  in  writing  :  '  1.  That  a 
knowledge  by  one  in  possession,  claiming  title,  that  his  ti- 
tle is  defective,  does  not  prevent  such  possession  from  be- 
ing adverse.'  '2.  That  notice  is  necessary  to  constitute  ad- 
verse possession  by  one  who  went  into  possession  under  an- 
other, but  it  may  be  inferred  from  facts  and  circumstances.' 
*  3.  That  it  is  wholly  immaterial  what  Sitton  paid  for  an  in- 
terest in  the  land,  if  defendants  have  held  the  land  adversely 
for  more  than  ten  years  before  the  commencement  of  the 
suit.'  '4.  That  the  payment  or  non-payment  of  taxes  is  no 
evidence  of  want  of  title.'  '5.  That  if  said  L.  P.  Denson 
bought  the  land  in  dispute  from  Petit,  under  a  parol  con- 
tract, and,  at  the  time  of  the  purchase,  paid  any  of  the  pur- 
chase-money, and  went  into  possession  of  the  land,  then  said 
Denson  has  an  adverse  possession  of  said  lands,  and  is   en- 
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titled  to  protect  himself  in  this  suit  under  an  ad  verse  claim, 
upon  actual  or  constructive  notice  of  such  claim.'  '  6. 
That  constructive  notice,  in  law,  is  such  a  state  oi  facts  as 
will  put  a  fair  and  just  mind  upon  inquiry.'  '  7.  That  if  the 
defendant,  upon  such  purchase,  went  into  possession  of  said 
land,  built  houses  and  stables,  and  cleared  and  tended  at 
least  fifty  acres  of  said  land,  in  the  customary  crops  of  the 
country  ;  then  the  jury  may  look  to  all  the  facts,  to  deter- 
mine whether  plaintiffs  had  constructive  notice  of  an  adverse 
holding  by  said  Denson.'  '8.  That  if  the  jury  believe,  from 
the  evidence,  that  said  L.  P.  Denson  was  in  adverse  posses- 
sion of  the  land  sued  for,  at  the  time  the  deeds  of  James 
Bell  were  made,  then  said  deeds  are  void,  and  convey  no  ti- 
tle to  said  James  H.  Bell  andSitton.'  The  court  gave  these 
charges,  and  the  plaintiffs  excepted  separately  to  each  one 
of  them." 

The  rulings  of  the  court  on  the  evidence,  the  charges  given, 
and  the  refusal  of  the  several  charges  asked,  are  now  as- 
signed as  error. 

James  Aiken,  for  appellant. 

G.  C.  Ellis,  with  Watts  &  Sons,  contra. 

BEICKELL,  C.  J. — The  evidence  proposed  to  be  made  by 
the  witness  Creamer,  that  Bell,  before  the  war,  had  executed 
a  mortgage  on  the  premises,  was  properly  rejected.  If  the 
mortgage  was  material,  it  should  have  been  produced,  or  its 
absence  accounted  for,  before  parol  evidence  of  its  existence 
could  be  received. 

2.  Actual,  visible,  uninterrupted  possession,  hostile  to  the 
true  owner,  tolls  his  entry,  if  continued  for  the  period  pre- 
scribed by  the  statute  of  limitations.  When  the  possession 
is  without  written  color  of  title,  defining  the  quantity,  or 
boundaries  of  the  land  claimed,  it  is  adverse  only  to  the  ex- 
tent of  the  actual  occupancy. — 2  Smith's  Lead.  Cases,  565  ; 
Goteon  v.  Hook,  4  Strobh.  23  ;  Jackson  v.  Shoonmalcer,  2  Johns. 
230 ;  Jackson  v.  Warford,  7  Wend.  62  ;  Farley  v.  Smith,  39 
Ala.  38.  This  is  not,  however,  the  principle  asserted  in  the 
first  charge  requested  by  the  appellants.  The  error  of  the 
charge  lies  in  limiting  the  adverse  possession  of  the  lands  to 
such  parts  as  were  actually  inclosed  for  farming  purposes, 
and  the  part  actually  worked  for  gold.  The  inclosure  is  but 
one  act  indicating  possession  and  claim  of  ownership.  There 
are  many  other  acts,  equally  indicative  of  possession  and 
the  claim  of  ownership.  The  erection  of  houses,  followed 
by  subsequent  occupancy ,  ^would  be,  perhaps,  to  a  jury,  more 
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evincive  of  possession  and  ownership,  though  they  were 
never  surrounded  by  inclosures,  than  inclosures  of  fields, 
sometimes  cultivated  and  sometimes  lying  uncultivated. 
The  possession  must  be  by  acts  suitable  to  the  character  of 
the  land ;  and  being  such,  it  matters  not  what  is  its  purpose, 
whether  for  cultivation,  digging  for  ores,  or  for  residence. 
Limited  as  the  charge  is  in  terms,  it  would  have  justified  the 
jury  in  supposing  that  the  houses,  in  which  the  appellants 
resided,  were  not  held  adversely,  though  the  lands  inclosed 
for  farming,  and  the  lands  which  had  been  occupied  in  dig- 
ging for  gold  were,  and  would  thus  have  misled  them.  There 
was  no  error  in  its  refusal. 

3.  Continuity  is  an  essential  element  of  the  possession 
which  bars  the  entry  of  the  true  owner,  and  ripens  into  a 
title  in  the  adverse  possessor.  The  unknown  intrusions  of 
mere  trespassers  will  not  interrupt  the  continuity,  unless 
continued  for  such  a  length  of  time  as  to  become  assertions 
of  adverse  right. — Farmer  v.  Eslava,  11  Ala.  1028.  The  en- 
try of  Dothard,  if  not  on  that  part  of  the  land  of  which  Den- 
son had  actual  possession,  was  not  an  interruption  of  his 
possession,  and  worked  no  change  in  its  character.  It  was 
not  an  invasion  of  Denson' s  rights,  as  dependent  on  his  pos- 
session, and  gave  him  no  cause  of  action,  or  opportunity  of 
asserting  his  claim.  The  second  charge  requested  was, 
therefore,  properly  refused.  It  was  properly  refused,  also, 
because  the  entry  of  Dothard  may  have  been  but  momen- 
tary, without  Denson's  knowledge. 

4.  It  may  be  that  one  or  more  of  the  charges  given,  on  the 
request  of  the  appellees,  had  a  tendency  to  mislead  the  jury. 
That,  however,  is  not  a  reversible  error ;  the  appellants 
should  have  requested  explanatory  instructions. — 1  Brick. 
Dig.  344,  §  129.  It  cannot  be  affirmed  that  either  of  these 
charges  is  erroneous  in  the  statement  of  legal  principles. 

The  judgment  is  affirmed. 
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Rhea  v.  Tucker. 

Bill  in  Equity  to  enforce  Resulting  Trust  in  Lands. 

1.  Conditional  continuance. — In  chancery  causes,  as  at  law,  the  court  has  it 
discretionary  power  in  granting  continuances  oi.  terms;  and  in  the  exercise  of 
this  discretion,  when  granting  a  continuance  to  ft  respondent,  may  require  the 
payment  of  all  the  costs  by  him.  and  declare  such  payment,  by  the  uext  term 
of  the  court,  a  condition  precedent  to  his  making  further  defense  to  the  suit; 
and  his  acceptance  of  the  continuance,  in  such  case,  is  an  acceptance  of  the 
conditions. 

2.  Deposition;,  waiver  of  want  of  notice. — The  objection  can  not  be  raised  in 
this  court  for  the  first  time,  by  a  defendant  in  a  chancery  cause,  that  he  had 
no  notice  of  the  filing  of  the  interrogatories  to  the  complainant's  witnesses,  on 
whose  depositions  the  decree  is  founded;  and  this  principle  applies  to  a  defend- 
ant who,  by  failing  to  comply  with  the  orders  of  the  chancellor,  had  not  been 
allowed  to  make  defense  on  the  final  hearing. 

3.  Resulting  trust  in  land;  parol  proof  of.—  A  resulting  trust  in  lands,  arising 
from  the  payment  of  a  portion  of  the  purchase-money  by  the  complainants, 
under  an  agreement  with  the  defendant  that  the  purchase  should  be  made  for 
their  joint  benefit,   may  be  established  in  equity  by  parol  evidence. 

4-  Parties  to  bill;  revivor.— In  a  suit  to  enforce  a  resulting  trust  in  lands,  if 
the  plaintiff  dies  before  final  decree,  the  suit  should  be  revived  in  the  name  of 
his  heirs  :  a  decree  in  favor  of  his  personal  representative  is  erroneous. 

Appeal  from  the  Chancery  Court  of  Etowah. 

Heard  before  the  Hon.  B.  B.  McCraw. 

The  bill  in  this  case  was  filed  on  the  25th  January,  1871, 
by  John  I.  Tucker  and  Lydia  Tucker,  against  William  H. 
Ehea,  E.  B.  Ehea,  Jacob  Tucker,  and  David  J.  Tippens ;  and 
sought  to  establish  a  resulting  trust,  in  favor  of  the  com- 
plainants, in  a  certain  tract  of  land,  of  which  they  had  the 
possession,  and  which,  as  they  alleged,  had  been  bought  by 
the  said  Jacob  Tucker,  and  partly  paid  for  with  money  fur- 
nished by  them,  under  an  agreement  that  the  purchase 
should  be  made  for  the  joint  benefit  of  said  Jacob  and  the 
complainants,  in  proportion  to  the  amount  furnishedby  each 
of  them  respectively  ;  said  Jacob  and  John  I.  Tucker  each  fur- 
nishing three-eighths,  and  Lydia  Tucker  the  remaining  two- 
eighths.  The  land  was  bought  by  said  Jacob  Tucker,  in 
1863,  from  one  J.  W.  Atkins,  who  conveyed  the  title,  by 
agreement  with  said  Jacob,  to  one  A.  J.  Land,  from  whom 
he  had  procured  a  temporary  loan  to  complete  the  payment 
of  the  purchase-money ;  and  when  the  money  so  borrowed 
was  refunded  to  Lan$,  by  the  complainants  and  said  Jacob, 
he  executed  a  conveyance  to  said  Jacob  alone.  The  com- 
plainants, with  said  Jacob,  took  possession  of  the  land  soon 
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after  said  purchase,  and  they  continued  in  possession  up  to 
the  filing  of  their  bill.  In  1868,  B.  B.  Bhea,  having  recover- 
ed a  judgment  against  said  Jacob  Tucker,  had  the  land  sold 
under  an  execution  issued  on  it,  and  became  the  purchaser 
at  the  sale ;  and  in  1869-70,  by  agreement  with  said  B.  B. 
Bhea,  and  in  consideration  of  $500  paid  to  him,  said  Jacob 
conveyed  the  land  to  W.  H.  Bhea,  who  was  a  brother  of  said 
B.  B.  Bhea.  Said  Atkins,  from  whom  Jacob  Tucker  bought 
the  land,  had  purchased  it  from  David  J.  Tippens ;  and  in 
1865,  said  Tippens  asserting  a  vendor's  lien  on  the  land, 
Jacob  Tucker,  supposing  the  claim  to  be  legal  and  valid, 
gave  his  note  to  said  Tippens,  payable  four  years  after  date, 
in  settlement  of  it.  On  this  note  a  judgment  was  rendered 
in  favor  of  said  Tippens,  under  which  the  land  was  sold  by 
the  sheriff ;  said  Tippens  becoming  the  purchaser,  and  receiv- 
ing the  sheriff's  deed.  These  were  the  main  facts  alleged  in 
the  bill. 

Decrees  pro  confesso  were  taken  against  all  the  defendants, 
but  were  afterwards  set  aside,  and  answers  were  filed  by  all 
the  defendants  except  Jacob  Tucker.  The  facts  above  stat- 
ed, as  to  the  several  conveyances,  were  admitted,  .but  each  of 
the  respondents  denied  that  the  complainants  ever  had  any 
interest  in  the  land,  or  had  paid  any  part  of  the  purchase- 
money  ;  and  W.  H.  Bhea  and  Tippens  each  claimed  to  be  a 
purchaser  for  valuable  consideration  without  notice.  At 
the  January  term,  1872,  the  death  of  Lydia  Tucker,  one  of 
the  complainants,  was  suggested,  and  leave  was  granted  to 
revive  "  in  the  name  of  her  representative  when  known  ;"  and 
at  rules  before  the  register,  in  May,  1872,  the  cause  was  re- 
vived in  the  name  of  W.  A.  Lovins,  as  her  administrator. 
At  the  July  term,  1872,  au  order  was  made  for  the  publica- 
tion of  the  testimony,  "but  without  prejudice,"  and  on  a 
subsequent  day  of  the  term  the  following  order  was  made 
and  entered :  •  "Came  the  parties,  by  their  solicitors ;  and 
complainants  having  announced  themselves  ready  for  trial, 
the  respondent  W.  H.  Bhea  moved  the  court  for  a  continu- 
ance of  the  cause.  It  is  ordered  by  the  court,  that  the  cause 
stand  continued  ;  and  it  is  further  ordered  and  adjudged, 
that  the  respondent  Wm.  H  Bhea  pay  all  the  costs  now  due 
in  this  cause,  to  be  taxed  by  the  register,  for  which  execution 
may  issue  instanter  ;  and  that  the  payment  of  the  costs  by 
the  said  Wm.  H.  Bhea,  before  the  next  term  of  the  court,  is 
hereby  made  a  condition  precedent  to  his  making  further  de- 
fense to  complainants'  suit." 

At  the  next  ensuing  term,  in  January,  1873,  an  order  was 
entered,  in  these  words :  "It  being  made  to  appear  to  the 
court,  that  an  order  was  made  and  entered  in  this  cause,  at 
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the  last  term,  requiring  the  respondent  Wm.  H.  Rhea  to  pay 
all  the  costs  then  due  in  the  cause,  as  a  condition  precedent 
to  the  continuance  of  the  cause  on  his  motion,  and  it  being 
made  to  appear  that  said  order  has  not  been  complied  with 
by  the  said  "W.  H.  Rhea  :  now,  on  motion  of  the  complainants, 
it  is  peremptorily  ordered,  that  he  comply  with  said  order 
by  the  expiration  of  the  second  day  of  this  term ;  and  it  is 
further  ordered,  that  the  register  of  this  court  cause  the 
said  respondent  to  be  duly  notified  of  this  order."  At  the 
same  term,  an  order  for  the  publication  of  the  testimony  was 
made,  and  the  cause  was  submitted  for  final  decree,  on  plead- 
ing and  proof ;  and  in  the  order  of  submission,  after  noting 
the  testimony  offered  by  the  parties,  it  is  added  :  "Respon- 
dent W.  H.  Rhea  being  in  contempt,  the  court  refuses  to 
hear  him,  or  to  allow  him  to  be  heard,  as  a  respondent  in 
this  cause."  On  final  hearing,  the  chancellor  rendered  a 
decree  for  the  complainants ;  declaring  that  John  I.  Tucker 
was  entitled  to  an  undivided  three-eights  interest  in  the  land, 
and  said  W.  H.  Lovins,  as  administrator  of  Lydia  Tucker,  to 
an  undivided  two-eighths  interest ;  and  ordering  a  sale  of  the 
remaining  three-eighths  interest  for  the  payment  of  the  costs, 
unless  the  costs  were  paid  by  the  defendants  within  thirty 
days. 

From  this  decree  W.  H.  Rhea  alone  appeals,  and  here 
assigns  as  error  :  "  1.  The  court  erred  in  rendering  a  decree 
against  this  appellant.  2.  The  court  erred  in  rendering  the 
decree  shown  in  the  record.  3.  The  court  erred  as  shown  by 
the  record.  4  The  court  erred  in  holding  that  appellant  was 
in  contempt  of  court,  and  refusing  to  hear  him,  or  allow  him 
to  be  heard,  as  a  respondent  in  this  cause.  5.  The  couit 
erred  in  refusing  to  allow  the  appellant  to  be  heard  when  the 
cause  was  submitted  for  decree." 

Foster  &  Forney,  for  appellant. — 1.  A  court  of  equity  may 
compel  a  party  to  pay  money  into  court,  when  he  has  it  in 
his  hands ;  but  it  has  no  power  to  prevent  a  party  from 
making  defense  to  a  suit,  which  he  is  summoned  to  defend, 
on  account  of  the  non-payment  of  costs  imposed  on  him ; 
especially  when  it  is  not  shown  that  he  has  the  ability  to 
pay. 

2.  The  interrogatories  were  not  served  on  "W.  H.  Rhea, 
although  his  answer  was  then  on  file,  and  he  had  not  then 
been  adjudged  in  contempt.  As  to  him,  the  decree  was 
founded  on  cx-parte  evidence,  and  he  has  had  no  opportunity 
to  be  heard  against  it. 

3.  The  evidence  does  not  come  up  to  the  strict  rule  which 
is  applied,  when  a  resulting  trust  is  sought  to  be  established 
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by  parol. — Conner  v.  Tuck,  11  Ala.  800 ;  Larkins  v.  Rhodes, 
5  Porter,  198  ;  Boyd  v.  McLean,  1  Johns.  586  ;  Cross  v.  Norton, 
8  Mod.  235  ;  Sugden  on  Vendors,  620. 

G.  C.  Ellis,  contra,  cited  Waller  v.  Sultzbacher,  38  Ala.  318 ; 
Ex  parte  Walker,  25  Ala.  81 ;  Andrews  &  Bro.  v.  Jones,  10  Ala. 
400;  Caple  v.  McCollum,  27  Ala.  461. 

STONE,  J.— In  Waller  v.  Sidlzbacher,  38  Ala.  318,  we  said: 
"One  of  the  conditions,  upon  which  the  defendant  obtained 
the  continuance  at  the  fall  term,  1860,  was,  that  if  the  costs 
were  not  paid,  in  ninety  days  after  the  adjournment  of  the 
court,  the  defendant's  plea  should  be  stricken  from  the  file, 
and  the  plaintiffs  have  judgment  by  nil  dicit,  with  inquiry. 
The  defendant  did  not  question  the  right  of  the  court  to 
impose  these  terms,  but  accepted  the  same.  The  order  of 
the  court  became  thereby  an  agreement  of  record  between 
the  parties,  and  the  defendant  can  not  complain  that  it  was 
enforced  against  him.  The  record  shows  that  the  costs  were 
not  paid  within  the  ninety  days  ;  and  accordingly  the  court 
did  not  err  in  striking  the  defendant's  plea  from  the  file,  and 
giving  the  plaintiff  judgment  by  nil  dicit" 

The  rule  declared  above  has  been  announced,  in  substance, 
in  many  of  the  decisions  of  this  court,  on  that  and  kindred 
questions.  They  rest  on  two  well-recognized  principles : 
the  power  of  the  court  to  impose  conditions,  in  promotion  of 
the  ends  of  justice,  on  which  it  accords  the  exercise  of  dis- 
cretionary powers;  and  the  binding  efficacy  of  agreements, 
entered  of  record,  which  are  implied  from  the  acceptance  of 
the  order,  with  the  conditions  annexed.  Section  877  of  the 
Revised  Code  declares,  that  "  an  attorney  has  authority  to 
bind  his  client,  in  any  action  or  proceeding,  by  any  agree- 
ment in  relation  to  such  cause,  made  in  writing,  or  by  an 
entry  to  be  made  on  the  minutes  of  the  court." — See  Stephen- 
son v.  Mansony,  4  Ala.  317 ;  Stephens  v.  Brodnax,  5  Ala.  258 ; 
Reese  v.  Billing,  9  Ala.  263;  Walker  v.'  Hale,  16  Ala.  26  ;  Ed- 
wards v.  Lewis,  18  Ala.  494 ;  Gowen  v.  Jones,  20  Ala.  128. 

We  are  aware  that,  in  what  we  have  said  above,  we  are 
treading  on  delicate  ground.  Discretionary  powers  may  be 
abused.  Still,  they  do,  and  must  exist ;  and  there  is  rarely 
any  redress  for  their  abuse.  The  safety  of  the  public  does, 
and  must,  rest  in  the  strong  sense  of  the  right,  which  should 
always  preside  in  such  ministrations. 

The  present  is  a  suit  in  chancery  ;  and  the  chancellor,  at 
the  July  term,  1872,  granted  to  the  defendant,  W.  H.  Rhea,  a 
continuance  of  the  cause,  and  further  "ordered  and  adjudged 
that  the  respondent  W.  H.  Rhea  pay  all  the  cost  now  due  in 
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this  cause,  *  *  *  and  that  the  payment  of  the  cost  by 
the  said  W.  H.  Rhea,  before  the  next  term  of  this  court,  is 
hereby  made  a  condition  precedent  to  his  making  further 
defense  to  complainants'  suit."  The  defendant  accepted  the 
continuance,  and  must  be  held  to  an  implied  agreement  to 
observe,  keep,  and  submit  to  the  conditions  therein  imposed. 
We  can  perceive  no  reason  for  laying  down  a  rule  for  the 
construction  and  enforcement  of  conditions  imposed  in  grant- 
ing continuances  in  chancery,  other  and  different  from  the 
rule  as  to  conditions  in  continuances  at  law,  declared  in 
Waller  v.  Sultzba<-her,  supra.  We,  therefore,  hold  that,  in 
refusing  to  allow  W.  H.  Rhea  to  defend  further,  because  he 
had  failed  to  pay  the  costs,  as  required  by  the  chancellor's 
order  of  continuance,  the  chancellor  did  not  err. 

2.  It  is  objected  for  appellant,  that  the  decree  of  the  chan- 
cellor, granting  relief  to  complainants,  was  founded  on  depo- 
sitions, given  on  interrogatories  propounded,  of  which  neither 
W.  H.  Rhea,  nor  his  solicitor  of  record,  had  any  notice. 
The  record  fails  to  show  that  notice  of  the  interrogatories 
was  given.  The  record  shows  that  such  notice  was  given  to 
the  other  defendants,  who  had  answered  the  bill ;  and  noth- 
ing found  in  the  record  discloses  why  W.  H.  Rhea  was  not 
notified,  or  that  the  question  of  such  failure  was  called  to 
the  attention  of  the  chancellor.  No  motion  was  made  below 
to  suppress  the  depositions,  or  to  disallow  them  as  evidence 
against  W.  H.  Rhea.  Having  been  adjudged  in  contempt, 
and  denied  the  right  to  be  heard  in  defense  on  the  final  trial, 
this  would  probably  excuse  him  for  not  moving  then  to  sup- 
press. But,  if  he  was  entitled  to  notice,  and  had  neither 
received  nor  waived  it,  the  question  arises,  why  did  he  accept 
such  onerous  terms,  as  a  condition  of  continuance?  It  will 
be  remembered  that  order  was  made  at  the  July  term,  1872. 
He  had  been  previously  allowed  to  answer,  and  his  answer 
Dad  been  filed.  He  was  not  then  in  contempt.  As  t[  e  facts 
appear  in  this  record,  he  could  have  had  t».e  complainants' 
testimony  suppressed,  for  the  want  of  notice  to  him  of  the 
filing  of  the  interrogatories,  unless  there  was  some  reason, 
not  disclosed,  why  lie  was  not  entitled  to  notice.  The  testi- 
mony of  complainants  suppressed,  they,  the  complainants, 
would  have  been  forced  to  move  for  a  continuance,  that  they 
might  retake  t'eir  testimony.  This  would  have  relieved 
W.  H.  Rhea  of  the  burden  of  the  continuance,  and  its  con- 
ditions. 

Without  noticing  other  answers,  which  might  probably  be 
made  to  this  objection,  we  think  it  is  enough  to  say,  that  we 
will  not  consider  this  objection,  when  made  in  this  court  for 
the  first  time.     If  it  be  said  W.  H.  Rhea  had  been  denied 
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the  right  to  make  defense,  and  therefore  could  not  make  the 
objection  in  the  Chancery  Court ;  the  answer  is,  that  such 
his  disability  was  brought  about  by  his  own  laches,  and  hence 
he  can  not  be  heard  to  complain  that  lie  was  there  disbarred; 
nor  be  allowed  to  urge  objections  here,  which  would  be 
denied  to  parties  who  had  observed  and  obeyed  the  orders 
of  the  chancellor.  To  hold  otherwise,  would  be  to  offer  a 
premium  for  what  the  law  calls  contempt  of  one  of  the  supe- 
rior courts  of  the  commonwealth. 

3.  "We  think  the  testimony  in  this  record  is  sufficient  to 
justify  the  finding  of  the  chancellor,  that  Mrs.  Lydia  Tucker 
and  John  I.  Tucker  are  entitled  to  the  relief  they  severally 
pray;  and  such  proof,  if  clearly  made  out,  need  not  be  in 
writing. — Andrews  v.  Jon»s,  10  Ala.  400,  420 ;  Mostly  v.  Lane, 
27  Ala.  62. 

4.  There  is  one  error  in  the  decree  in  this  cause,  which 
compels  its  reversal.  This  suit  was  commenced  by  parties 
in  possession,  to  have  a  trust  declared  in  their  favor,  and  to 
obtain  title  to  certain  interests  in  the  lands  described  in  the 
bill.  The  interest  claimed  is  an  interest  in  the  realty.  When 
Mrs.  Tucker  died,  her  interest  descended  to  her  heirs,  and 
did  not  pass  to  her  personal  representative.  No  title  can 
properly  be  decreed  to  him.  True,  under  our  statutes,  the 
administrator  is  clothed  with  certain  powers  as  to  the  realty, 
but  this  gives  him  no  right  to  have  the  title  decreed  to  him. 
He  can  only  assert  the  powers  conferred  by  the  statute. 
Proof  that  Mrs.  Tucker  was  entitled  to  two-eighths  (or  one 
fourth)  of  the  land,  will  not,  per  se,  uphold  a  decree  of  two- 
eighths  to  her  administrator.  Her  heirs  alone  can  claim  and 
recover  the  title.  Jacob  Tucker  has  made  conveyances,  with 
covenants  of  warranty.  Whether  the  purchase-money  has 
been  paid  to  him  in  full,  the  record  does  not  inform  us.  We 
are  not  sufficiently  advised  on  these  several  matters  to  deter- 
mine who  is  entitled  to  the  part  which  descends  to  him. 
We  sav  descends,  for  the  record  says  nothing  of  a  will  bv 
Mrs.  fucker.— Kev.  Code,  §  1888 ;  Delony  v.  Walker,  9  Por- 
ter, 497;  1  Brick.  Dig.  594,  §  28;  Stewart  v.  Anderson,  10  Ala. 
504;  Carpenter  v.  Chaudron,  21  Ala.  72  ;  Kennedy  v.  McCart- 
ney, 4  Porter,  141. 

The  decree  of  the  chancellor  is  reversed,  and  the  cause 
remanded,  to  be  proceeded  in  according  to  the  principles  of 
this  opinion. 
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Smith  v.  Doe,  ex  dem.  Carson. 

Ejectment  by  Wife,  against  Purchaser  under  Mortgage,  of  Hus- 
band and  Wife. 

I.  Mortgage  by  husband  and  wife,  for  purchase-money  of  land, — If  husband 
and  wife  purchase  lands,  taking  the  title  in  the  name  of  the  wife,  making  par- 
tial payment  of  the  purchase-money  with  funds  belonging  to  her  statutory 
separate  estate,  and  executing  a  mortgage  on  the  lands  to  secure  the  unpaid 
balance,  such  mortgage  is  a  valid  security  for  the  debt  in  equity,  whatever 
may  be  its  operation  at  law;  and  the  wife  cannot  be  permitted  to  repudiate  the 
transaction,  and  charge  the  lands  with  the  reimbursement  of  her  moneys  ex- 
pended in  the  purchase,  except  for  fraud  or  collusion  between  the  husband  and 
the  vendor. 

Appeal  from  the  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  James  Q.  Smith. 

This  action  was  brought  by  Mrs.  Kate  M.  Carson,  to  re- 
cover the  possession  of  a  tract  of  land  in  said  county,  and 
was  commenced  on  the  15th  April,  1872.  On  the  trial,  the 
facts  were  admitted  to  be  as  follows  :  On  the  22d  August, 
1862,  the  plaintiff  and  her  husband  purchased  the  lands  from 
one  Charles  H.  Molton ;  the  purchase-money  being  payable 
in  three  equal  annual  installments,  on  the  first  day  of  January, 
1864,  1865,  and  1866,  respectively,  for  which  the  plaintiff  and 
her  husband  executed  their  three  promissory  notes,  payable 
to  said  Molton.  Said  Molton  and  his  wife  executed  an  ab- 
solute conveyance  of  the  land  to  the  plaintiff,  and  she  and 
her  husband,  at  the  same  time,  reconveyed  the  lands  to  said 
Molton  by  mortgage,  with  power  of  sale,  to  secure  the  pay- 
ment of  the  said  notes  for  the  purcbase-money  as  they  sev- 
erally fell  due.  The  notes  and  mortgage  were  assigned  by 
Molton  to  James  A.  Farley,  and  on  the  9th  January,  1866, 
the  notes  not  having  been  fully  paid,  the  plaintiff  and  her 
husband  executed  a  new  note,  payable  to  their  own  order, 
and  indorsed  by  them  to  said  Farley,  payable  on  the  1st  Jan- 
uary, 1867.  To  secure  the  payment  of  this  new  note,  the 
plaintiff  and  her  husband  conveyed  the  said  lands  to  said 
Farley  by  mortgage,  of  the  same  date  with  the  note,  reciting 
therein  that  the  said  note  was  given  in  renewal  of  the  for- 
mer notes  for  the  purchase-money,  and  containing  a  power  of 
sale  in  the  event  of  default  in  payment  of  the  note.  This 
note  not  being  paid  at  maturity,  Farley  sold  the  land  under 
the  power  in  the  mortgage,  and  executed  a  conveyance  to 
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the  purchaser ;  and  the  defendant  was  in  possession,  as  the 
tenant  of  the  purchaser  at  that  sale.  Each  of  said  mortgages 
was  signed  by  the  plaintiff  and  her  husband,  and  attested  by 
two  witnesses ;  and  each  was  admitted  to  record  on  proof  by 
one  of  the  subscribing  witnesses,  in  the  form  prescribed  by 
statute.  "This  being  all  the  evidence,  the  court  charged  the 
jury,  on  the  written  request  of  the  plaintiff,  that,  if  they  be- 
lieved the  evidence,  they  must  find  for  the  plaintiff;  "  to 
which  charge  the  defendant  excepted,  and  which  he  now  as- 
signs as  error. 

After  the  submission  of  the  cause  in  this  court,  the  parties 
entered  into  the  following  written  agreement,  which  was  filed 
of  record  :  "It  is  agreed,  that,  if  the  Supreme  Court  shall 
be  of  opinion  that  the  note  described  in  the  mortgage  to  Far- 
ley, set  out  in  the  record,  be  a  good  lien  in  equity  on  the 
land,  and  that  such  lien  is  paramount  and  superior  to  any 
claim  Mrs.  Carson  has  to  be  repaid  the  partial  payment  she 
has  made  on  the  purchase ;  then,  after  announcing  this  opin- 
ion, the  court  need  not  decide  any  other  question ;  and  this 
appeal,  and  the  action  of  ejectment  in  the  court  below,  are 
to  be  dismissed  at  the  costs  of  the  appellant." 

Sayee  &  Graves,  with  D.  S.  Troy,  for  appellant. 

Stone  &  Clopton,  contra. 

BBICKELJj,  C.  J. — It  would  have  been  proper,  in  any 
view  of  this  case,  to  have  decided  the  precise  question,  to 
which  the  agreement  of  counsel  requests  the  decision  shall 
be  confined.  The  mortgage,  whatever  may  be  its  operation 
at  law,  in  equity  is  a  valid  security  for  the  payment  of  the 
purchase-money.  The  disability  of  a  married  woman  to  con- 
tract, can  not  be  tortured  into  an  ability  to  get  and  keep 
another's  land,  without  paying  the  purchase-money. — Chilton 
v.  Braiden,  2  Black,  458 ;  Pylant  v.  Beeves,  at  last  term.  Mrs. 
Carson  held  the  lands,  subject  to  the  lien  of  the  vendor,  or 
his  assignee,  for  the  payment  of  the  purchase-money.  In 
Marks  v.  Cotvles,  at  the  last  term,  the  question  of  this  case 
was  considered  and  decided.  We  held,  that  a  married  wo- 
man, having  a  statutory  separate  estate,  purchasing  lands, 
with  the  assent  of  her  husband,  making  partial  payment  of 
the  purchase-money  from  her  separate  estate,  could  not  re- 
pudiate the  transaction,  and  charge  the  lands  with  the  reim- 
bursement to  her  of  such  part  of  her  separate  estate.  The 
husband  having,  under  the  statute,  full  power  to  make  in- 
vestments of  money,  her  separate  estate,  the  transaction  was 
an  investment ;  which  must  be  supported,  until  impeached 
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for  fraud  or  collusion  between  the  husband  and  vendor.  The 
facts  of  that  case  are  parallel  with  this ;  and  we  are  satisfied 
with,  and  adhere  to  that  decision.  It  is  conclusive  of  the 
question  on  which  we  are  requested  to  express  an  opinion. 

Judgment  must  be  entered,  reversing  the  judgment  of  the 
Circuit  Court,  and  dismissing  the  action  of  ejectment ;  and 
the  appellant  must  pay  the  costs 

Stone,  J.,  not  sitting,  having  been  of  counsel. 


Ex  parte  Holding  et  al. 

Application  for  Mandamus  to  Chancellor. 

1.  Rendering  decree  in  vacation,  by  consent.  —When  a  cause  is  submitted  in 
term  time,  by  consent  entered  of  record,  "lor  a  decree  in  vacation  under  the 
statute,"  the  chaucellor  may  render  his  decree  after  the  expiration  of  the  ninety 
days  prescribed  by  the  statute  (§ess.  Acts  1873,  p.  58;  Rev.  Code,  §§  717, 
3470);  and  such  decree  being  valid,  he  has  no  power  to  vacate  and  annul  it  at 
a  subsequent  term. 

This  was  an  application  by  William  M.  Holding  and  others, 
by  petition  addressed  to  this  court,  for  a  writ  of  mandamus 
to  Hon.  H.  C.  Speake,  the  chancellor  of  the  Northern  Chan- 
cery Division,  commanding  him  to  vacate  and  set  aside  a 
certain  decree,  rendered  by  him  on  the  8th  December,  1875, 
in  a  cause  pending  in  the  Chancery  Court  of  Madison,  where- 
in Milton  Humes,  as  the  administrator  of  the  estate  of 
George  Steele,  deceased,  was  plaintiff,  and  these  petitioners, 
with  others,  were  defendants.  The  petition  alleged,  and  the 
transcript  which  was  made  an  exhibit  showed,  that  the  bill 
was  filed  for  the  purpose  of  construing  the  will  of  the  said 
George  Steele,  settling  the  rights  and  equities  of  the  various 
creditors,  and  making  a  final  distribution  of  the  estate  ;  that 
at  the  June  term,  1874,  by  written  consent,  signed  by  the 
solicitors  of  all  the  parties,  and  filed  in  court,  the  cause  was 
"submitted  for  decree  in  vacation  under  the  statute  ;"  that, 
under  this  submission,  the  chancellor  (Hon.  B.  S.  Wateins) 
rendered  a  decree  on  the  20th  October,  1874,  by  which  he 
gave  these  petitioners  a  preference  and  priority  over  the 
general  creditors,  and  directed  that  their  debts  should  be 
first  paid  out  of  the  assets  of  the  estate ;  that  at  the  De- 
cember term,  1875,  the  general  creditors  filed  a  petition  in 
the  cause,  asking  that  this  decree  might  be  vacated  and  set 
aside,  on  the  ground  that  it  was  void,  because  it  was  not 
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rendered  within  ninety  days  after  the  submission  of  the 
cause ;  and  that  on  the  hearing  of  this  petition,  after  argu- 
ment, the  chancellor  (Hon.  H.  C.  Speake)  rendered  a  decree 
on  the  8th  December,  1875,  vacating,  annulling,  and  setting 
aside  the  former  decree.  This  latter  decree  these  petition- 
ers now  ask  to  have  vacated  and  annulled,  thereby  reviving 
and  restoring  the  former  decree. 

The  case  involves  the  construction  of  sections  717  and 
3470  of  the  Kevised  Code,  and  the  act  approved  December, 
1873,  amending  the  latter  section.  These  statutes  are  in  the 
following  words  :  "Chancellors  may  make  orders,  and  render 
final  decrees,  at  any  time,  by  consent  of  parties  or  their 
counsel." — Rev.  Code,  §  717.  "The  chancellor  must,  when 
practicable,  render  his  decrees  in  writing,  during  the  session 
of  the  court  at  which  the  cause  is  heard ;  he  may,  however, 
in  difficult  cases,  render  a  decree  in  vacation,  within  six 
months  after  the  hearing." — Eev.  Code,  §  3470.  By  the  act 
approved  December,  1873,  this  latter  section  was  amended, 
so  as  to  read  as  follows :  "The  chancellor  must,  in  all  cases, 
render  his  decrees  in  writing,  during  the  session  of  the  court 
at  which  the  cause  is  heard  ;  he  may,  however,  by  the  writ- 
ten consent  of  the  counsel  in  the  cause,  render  a  decree  in 
vacation,  within  ninety  days  after  the  hearing." — Session  Acts 
1873,  p.  58. 

L.  P.  Walker,  and  Brandon  &  Jones,  for  the  petitioners. — 
The  amendatory  act  of  1873  contains  no  negative  words,  re- 
straining the  chancellor  from  rendering  a  decree  after  the 
expiration  of  ninety  days ;  and  section  717  (Rev.  Code)  is 
left  unchanged.  A  statute,  specifying  the  time  within  which 
a  public  officer  is  to  perform  an  act  regarding  the  rights  and 
duties  of  others,  will  be  regarded  as  directory  merely,  unless 
the  nature  of  the  act  to  be  performed,  or  the  language  of  the 
statute,  shows  that  it  was  intended  as  a  limitation  of  power. — 
Bex  v.  Sparroio,  3  Stra.  1123 ;  Bex  v.  Loxdale,  I  Burr.  447  ; 
Pond  v.  Negus,  3  Mass.  230;  People  v.. Allen,  6  Wendell,  486  ; 
People  v.  Cook,  14  Barbour,  290 ;  Buan  v.  Vallandinqham,  7 
Ind.  416 ;  Walker  v.  Chapman,  22  Ala.  126 ;  5  Cowen,  269 ; 
10  Ala.  107 ;  26  Ala.  619 ;  18  N.  Y.  200 ;  Ex  parte  Heath,  3 
Hill,  42 ;  People  v.  Holley,  12  Wendell,  486 ;  29  Maryland, 
516;  1  Parker's  Crim.  Rep.  374 ;  Wood  v.  Chapin,13  N.  Y. 
509  ;  Stewart  v.  Slater,  6  Duer,  84  ;  People  v.  Daioson,  25  N. 
Y.  399  ;  Barnes  v.  Badger,  41  Barbour,  98  ;  Marshal)  v.  Lonq- 
icorthy,  6  Hill,  646 ;  Striker  v.  Kelly,  7  Hill,  9 ;  Webster  'v. 
French,  12  Illinois,  302 ;  Potter's  Dwarris,  226,  note  ;  Cooley's 
Const.  Lim.  77-8 ;  Commissioners'  Court  v.  Bather,  48  Ala. 
433 ;  State  v.  McLean,  9  Wisconsin,  292. 
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STONE,  J. — In  the  case  of  Erwin  v.  Reese,  decided  at  the 
last  term,  the  record  showed  that  the  cause  had  been  sub- 
mitted in  term  time,  on  an  agreement,  entered  of  record,  that 
the  cause  should  be  taken  up  and  decided  during  the  session 
of  another  named  court,  which  would  not,  and  did  not  sit, 
until  after  ninety  days  from  the  adjournment  of  the  term  at 
which  the  submission  was  made.  Pursuant  to  the  agree- 
ment, the  cause  was  heard  and  determined  at  the  agreed 
time  and  place.  One  assignment  of  error  questioned  the 
authority  of  the  Chancery  Court  to  hear  and  determine  the 
cause  after  the  expiration  of  the  ninety  days  from  the  ad- 
journment. Each  member  of  this  court  was  competent  to 
sit,  and  did  sit  in  that  cause.  We  said :  "  We  do  not  think 
the  legislature  intended,  by  the  act  of  December,  1873  [see 
Pamph.  Acts,  58],  to  declare  void  orders  and  decrees,  cor- 
rect in  themselves,  made,  by  consent  of  parties,  in  vacation, 
although  not  within  the  time  prescribed  by  its  terms."  We 
affirmed  the  decree  in  that  cause. 

That  decision  was  made  to  turn  materially  on  section  717 
of  the  Revised  Code.  While  I  agree  that  the  judgment  de- 
clared in  that  cause  was  correct,  the  decree  having  been  ren- 
dered within  the  precise  terms  of  the  agreement,  if  it  were 
an  open  question,*  I  would  feel  inclined  to  doubt  the  correct- 
ness of  the  rule,  when  invoked  in  such  a  case  as  this.  In 
this  cause,  the  submission  was  in  term  time,  on  written 
agreement  signed,  that  the  decree  might  be  rendered  in  va- 
cation, "under  the  statute."  The  question,  however,  is  one 
of  practice  only ;  and  inasmuch  as  only  two  members  of  the 
court  sit  in  this  cause,  I  yield  my  doubts.  A  rule  of  prac- 
tice, adhered  to,  can  work  but  little  inconvenience;  while 
frequent  changes  tend  to  throw  everything  into  confusion. 

A  very  forcible  argument  is  made  in  support  of  the  con- 
struction of  the  act  of  1873,  given  in  the  case  of  Erwin  v. 
Reese,  supra,  in  this  :  that  statutes  enjoining  official  duty  are 
generally  construed  as  directory,  unless  they  contain  nega- 
tive words  or  clauses.— See  Commissioners  Court  of  Lime- 
stone Co.  v.  Rather,  48  Ala.  433,  and  authorities  in  brief  of 
counsel. 

The  chancellor  has  indorsed  on  the  record  in  this  cause  a 
written  waiver  of  the  issue  of  a  rule  nisi,  and  a  consent  that, 
if  this  court  decide  that  "the  case  made  by  the  petition  is  a 
proper  one  for  mandamus"  then  "that  the  same  may  be  or- 
dered without  the  delay  of  intermediate  orders."  The  record 
before  us  contains  all  the  material  facts  necessary  to  the  de- 
cision of  this  motion.  Under  the  authority  of  the  case  of 
Erivin  v.  Reese,  supra,  the  chancellor  erred  in  the  decretal  or- 
der of  December  8th,  1875,  vacating  and  annulling  the  de- 
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cree  of  October  20th,  1874  A  writ  of  mandamus  is  awarded, 
commanding  and  directing  the  chancellor  of  the  Northern 
Division  to  vacate  and  annul  the  said  decretal  order  of  De- 
cember 8th,  1875,  and  restoring  thereby  the  decree  of  20th 
October,  1874. 

We  have  no  parties  before  us  against  whom  we  can  award 
costs.— 42  Ala.  563. 

Bkickell,  C.  J.,  not  sitting. 


Baldwin  et  al.  v.  Hatchett,  adm'r,  &c. 

Bill  in  Equity  by  Administrator  de  bonis  non,  against  Adminis- 
trator in  chief  and  Purchaser,  charging  Devastavit. 

1.  Administrator's  power  over  clioses  in  action. — An  administrator  is  charged 
with  the  duty  of  collecting  the  choses  in  action  of  the  intestate,  and  has  abso- 
lute power  to  dispose  of  them:  he  may  sell,  assign,  transfer,  release,  com- 
pound, or  discharge  them;  and  such  transactions  can  only  be  avoided  by  lega- 
tees, distributees,  or  creditors,  when  fraud  or  collusion  is  shown — when  those 
dealing  with  bim  participate  in  a  devastavit,  which,  within  their  knowledge, 
he  is  either  committing  or  contemplating. 

2.  Administrator's  power  over  mortgage.— A  mortgage  is,  in  equity,  but  a 
security  for  a  debt;  and  though  the  legal  title  to  the  mortgaged  lands,  on  the 
death  of  the  mortgagee,  descends  to  his  heirs,  they  hold  it  in  trust  for  the  ad- 
ministrator, as  an  incident  to  the  debt;  and  he,  acting  in  good  faith,  may  re- 
lease it,  or  transfer  it  by  an  assignment  of  the  debt. 

3.  Same;  devastavit  by  administrator. — If  an  administrator,  acting  in  good 
faith,  with  no  intention  to  defraud  the  estate,  or  to  reap  a  personal  benefit  to 
himself,  releases  a  mortgage  on  land,  at  the  earnest  solicitation  of  the  mort- 
gagor and  a  person  desiring  to  purchase  from  him;  retaining  a  mortgage  on 
personal  property  of  value  equal  to  the  secured  debt,  and  accepting  a  new 
mortgage  on  other  lauds,  which,  though  of  less  value,  afforded  ample  security 
at  that  time;  he  cannot  be  charged  with  a  devastavit,  on  account  of  the  differ- 
ence in  the  value  of  the  lands,  nor  on  account  of  the  eventual  partial  loss  of 
the  debt,  caused  by  the  subsequent  destruction  of  the  personal  property,  and 
the  deterioration  in  the  value  of  the  land;  nor  can  the  mortgagor  or  pur- 
chaser be  charged  in  equity  with  the  loss,  on  account  of  their  participation  in 
the  transaction. 

Appeal  from  the  Chancery  Court  of  Montgomery. 

Heard  before  the  Hon.  H.  Austill. 

The  bill  in  this  cause  was  filed  on  the  20th  March,  1876, 
by  W.  T.  Hatchett,  as  the  administrator  de  bonis  non  of  the 
estate  of  Samuel  H.  Cochran,  deceased,  against  William  O. 
Baldwin,  Willis  B.  Calloway,  and  Jason  G.  Jones ;  and  al- 
leged the  following  facts  :  On  the  28th  April,  1859,  said  Coch- 
ran sold  and  conveyed  to  said  Willis  R.  Calloway  a  large 
plantation  in  Montgomery  county,  together  with  about  thirty- 
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five  slaves,  and  all  the  mules  and  horses  on  the  place,  at  the 
aggregate  price  of  $60,000 ;  and  to  secure  the  payment  of  a 
part  of  the  purchase-money,  said  Calloway  executed  and  de- 
livered to  Cochran  his  three  promissory  notes,  for  $12,000 
each,  payable  on  the  1st  January,  1862,  1863,  and  1864,  re- 
spectively, and  a  mortgage  on  the  land  and  other  property, 
containing  a  power  of  sale,  on  default  being  made  in  the 
payment  of  any  of  the  notes  at  maturity.  Cochran  died,  in- 
testate, during  the  year  1860 ;  and  letters  of  administration 
on  his  estate  were  regularly  granted,  by  the  Probate  Court 
of  said  county,  to  Jason  G.  Jones,  one  of  the  defendants,  who 
accepted  the  trust,  and  discharged  its  duties  until  January  1, 
1876,  when  he  resigned,  and  letters  of  administration  de  bonis 
non  were  then  granted  to  the  complainant.  On  the  8th  Octo- 
ber, i  863,  while  said  Jones  was  acting  as  administrator  of 
said  estate,  he  entered  on  the  records  a  release  of  the  lands 
from  the  said  mortgage,  and  accepted  from  said  Calloway  a 
mortgage  on  other  lands  in  lieu  of  it.  The  slaves  conveyed 
by  the  first  mortgage  were  emancipated  by  the  war,  and  the 
mules  and  horses  were  forcibly  taken  by  the  Federal  army  in 
1865.  On  foreclosing  the  second  mortgage,  only  about  $2,000 
was  realized,  which  was  applied  by  said  Jones  as  a  credit  on 
the  mortgage  debt ;  and  on  the  26th  June,  1867,  he  obtained 
a  judgment  against  said  Calloway  for  the  unpaid  balance  of 
the  debt,  amounting  to  $19,183.84.  An  execution  on  this 
judgment  was  returned  "  No  property  found,"  Calloway  be- 
ing insolvent ;  and  said  Jones  and  the  sureties  on  his  official 
bond  as  administrator  were  also  insolvent  when  the  bill  was 
filed. 

In  reference  to  the  release  of  said  mortgage,  and  the  ac- 
ceptance of  the  new  mortgage  from  Calloway,  the  bill  con- 
tained the  following  allegations :  "  While  said  Jason  G.  Jones 
was  acting  as  administrator  of  the  estate  of  said  Cochran, 
and  was  in  possession  and  control  of  said  mortgage,  and 
while  the  debt  for  said  lands  sold  to  said  Calloway  was  still 
due  and  unpaid,  the  said  Jason  G.  Jones  did,  without  au- 
thority of  law,  and  contrary  to  the  interest  of  said  estate,  and 
in  violation  of  the  rights  of  creditors  and  heirs  of  said  es- 
tate, on,  to-wit,  the  8th  October,  1863,  attempt  to  release  the 
lien  upon  said  lands  in  favor  of  said  estate,  by  entering  upon 
the  margin  of  the  record  of  said  mortgage  the  following 
words,"  quoting  them.  "  Said  attempt  to  release  was  made 
without  any  consideration  whatever  of  benefit  or  value  moving 
to  said  estate,  and  was  made  solely  for  the  purpose  and  with 
the  intent  to  gratify  and  accommodate  said  W.  R.  Calloway 
and  W.  O.  Baldwin,  and  not  with  any  intention  or  expecta- 
tion on  the  part  of  said  Jones  of  benefitting  said  estate ;  and 
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although  it  is  true,  as  recited  in  said  marginal  entry,  that 
another  mortgage  on  real  estate  was  given  in  lieu  of  that  at- 
tempted to  be  released  as  aforesaid,  yet  complainant  avers 
that  said  new  mortgage  by  said  Calloway  embraced  and  cov- 
ered only  a  lot  of  land  which  then  was,  and  ever  since  has 
been,  less  in  value  by  (to-wit)  two-thirds  than  that  embraced 
in  said  first  mortgage  ;  that  the  land  attempted  to  be  released 
was  then  worth  $45,000,  and  is  now  worth  $15,000,  while  the 
land  upon  which  said  new  mortgage  was  taken  was  not  then 
worth  more  than  $15,000.  And  complainant  avers  that,  at 
the  time  of  said  attempted  release,  the  late  war  was  flagrant ; 
slaves  had  been  declared  free  by  the  president  of  the  United 
States ;  their  value  as  security  for  the  payment  of  money 
depended  on  the  hazard  of  Confederate  success;  the  mules 
and  other  personal  property  mentioned  in  said  mortgage 
were  subject  to  the  fortunes  of  war,  and  liable  to  be  taken 
and  carried  away  by  invading  armies ;  and  the  lands  men- 
tioned in  said  mortgage,  and  thus  attempted  to  be  released, 
then  were,  and  were  known  by  said  Jones,  Baldwin  and  Cal- 
loway to  be,  the  most  valuable  part  of  the  security  taken  by 
said  intestate  for  the  payment  of  said  money,  as  shown  by 
said  mortgage.  Nevertheless,  the  said  Jones,  at  the  request 
of  said  Calloway,  did  attempt  to  make  said  release,  and  did 
make  said  marginal  entry  of  release,  without  being  moved 
thereto  by  any  lawful  consideration.  And  complainant  avers, 
that  said  Baldwin,  at  the  time  of  said  transaction,  well  knew 
all  the  facts  hereinbefore  alleged ;  and  further,  that  said 
transaction  was  had  and  done  at  the  instance  of  said  Bald- 
win,, and  for  his  benefit,  who  desired  to  invest  in  said  lands 
Confederate  money,  then  fluctuating,  and  dependent  for  its 
ultimate  value  on  the  result  of  the  desperate  conflict  then  be- 
ing waged  by  the  Confederate  States  against  the  United 
States ;  and  further,  that  said  Baldwin,  after  said  pretended 
release,  did  pay  said  Calloway  for  said  lands  entirely  in  Con- 
federate currency,  and  took  a  conveyance  thereof  to  himself, 
and  still  holds  the  said  lands  under  the  title  so  derived,  and 
none  other.  Said  Jones  had  no  order,  or  authority  from  any 
court,  or  from  any  other  source  whatever,  to  make  any  such 
release  as  he  atttempted;  and  said  Baldwin  well  knew  .this 
at  the  time,  and,  by  investing  his  Confederate  money  in  said 
land,  attempted  to  avoid  the  risk  of  loss  by  what  might  pos- 
sibly be  the  result  of  the  war,  and  put  said  risk  upon  the 
creditors  and  distributees  of  said  estate,  many  of  said  dis- 
tributees being  minors,  as  said  Baldwin  well  knew." 

The  prayer  of  the  bill  was,  that  the  attempted  release  of 
the  land  might  be  cancelled  and  vacated  ;  that  the  original 
mortgage,  which  was  alleged  to  be  in  the  possession  of  said 
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Calloway,  if  not  destroyed  by  him,  might  be  declared  to  be 
the  property  of  complainant  as  administrator,  and  a  valid 
and  subsisting  security  for  the  payment  of  the  amount  still 
due  and  unpaid  on  the  mortgage  debt ;  that  an  account  might 
be  taken  of  the  mortgage  debt,  and  the  mortgage  be  fore- 
closed for  its  payment ;  that  Baldwin  might  be  charged  with 
the  rents  and  profits  of  the  land ;  and  the  general  prayer  was 
added,  for  other  and  further  relief. 

The  defendant  Baldwin  filed  an  answer,  in  which  was  in- 
corporated a  demurrer  to  the  bill,  assigning  the  following 
(with  other)  grounds  of  demurrer :  "  1.  The  facts  set  forth  in 
said  bill  do  not  show  that  complainant  has  any  right  to  the 
relief  he  seeks  against  this  respondent.  2.  There  is  no  aver- 
ment of  any  fraud  or  collusion  between  the  said  Jones  and 
Calloway,  in  making  said  release,  and  taking  said  new  mort- 
gage. 3.  The  facts  set  forth  in  the  bill  show  that  said  Jones, 
as  such  administrator,  was  authorized  in  law  to  do  what  he 
is  charged  to  have  done  in  releasing  said  lands  and  taking  a 
new  mortgage  ;  and  there  is  no  fraud  or  want  of  good  faith 
charged  on  the  part  of  said  Jones,  Calloway,  or  this  respon- 
dent. 4.  The  facts  set  forth  in  said  bill  show  that  complain- 
ant has  no  right  to  hold  this  respondent,  or  the  lands  bought 
by  him  from  said  Calloway,  liable  on  the  judgment  he  seeks 
to  enforce."  The  chancellor  overruled  the  demurrer,  and 
his  decree  on  the  demurrer  is  assigned  as  error. 

Watts  &  Sons,  for  appellant. — In  equity,  a  mortgage  is  but 
a  security  for  a  debt,  and  an  incident  of  the  debt,  passing  by 
an  assignment  of  the  debt.  It  is  a  mere  chose  in  action,  and 
devolves  on  the  personal  representative  of  the  mortgagee,  in 
the  event  of  his  death. —  Wilson  v.  Troup,  2  Cowen,  195  ;  11 
John.  593 ;  Scott  v.  McFarland,  13  Mass.  309  ;  Emanuel  v. 
Hunt,  2  Ala.  190;  Center  v.  P.  &  31  Bank,22  Ala.  751 ;  Lewis 
&  Lyman  v.  WeUs,  53  Ala.  198 ;  Knox  v.  Easton,  38  Ala.  345. 
The  power  which  an  administrator  had  at  common  law,  over 
the  clioses  in  action  of  the  estate,  is  unrestricted  by  our  stat- 
utes.—  Wool  fork  v.  Sullivan,  23  Ala.  548.  Having  the  power 
to  release  the  debt,  he  must  have  the  right  to  release  the  in- 
cident or  security,  since  the  greater  power  includes  the  less. — 
Beaitie  v.  Abercrombie,  18  Ala.  9.  There  is  no  charge  of  fraud 
or  bad  faith  on  the  part  of  the  administrator,  and  all  the 
facts  stated  may  consist  with  good  faith  and  perfect  honesty 
of  intention.  If  he  acted  in  good  faith,  his  acts  are  binding 
on  the  heirs  and  creditors  of  the  estate,  and  cannot  be  im- 
peached by  the  administrator  de  bonis  non. —  Waller  v.  Bay, 
48  Ala.  468;  Van  Hoose  v.  Bush,  54  Ala.  342;  Waring  v. 
Lewis,  at  the  last  term. 
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H.  A.  Herbert,  with  E.  P.  Morrtssett,  contra. — An  admin- 
istrator is  undoubtedly  clothed  with  large  powers,  both  at 
common  law,  and  by  statute ;  nevertheless,  he  is  but  a  trus- 
tee for  the  distributees  and  creditors  of  the  estate,  and,  like 
other  trustees,  his  power  and  duty  are  commensurate.  His 
powers  are  conferred  for  the  benefit  of  the  estate,  and  to  en- 
able him  to  perform  his  duties;  and  where  his  duty  stops, 
his  power  ceases.  He  cannot  pay  his  own  debt  with  a  chose 
in  actum,  of  the  estate ;  and  the  creditor  who  knowingly  re- 
ceives it  from  him,  with  the  knowledge  of  the  breach  of  duty 
on  his  part,  can  claim  no  benefit  from  it.  What  he  cannot 
do  for  a  personal  benefit  to  himself,  he  cannot  be  allowed  to 
do  through  friendship,  nor  through  mere  caprice.  There  is 
no  pretense,  in  this  case,  that  any  consideration  of  benefit 
to  the  estate  entered  into  the  transaction  which  the  bill  seeks 
to  set  aside :  on  the  contrary,  the  security  was  greatly  im- 
paired, and  the  act  eventuated  in  loss  to  the  estate.  Taking 
all  the  accompanying  facts  into  consideration,  which  were 
well  known  to  both  Baldwin  and  the  administrator,  the  re- 
lease was  as  much  ultra  vires,  as  if  Baldwin  had  taken  it  for 
the  individual  debt  of  the  administrator. — 1  Lomax.  on  Ex- 
ecutors, 346,  §  9.  When  an  administrator  acts  beyond  the 
bounds  of  his  authority,  his  acts  may  be  repudiated  by  the 
beneficiaries  of  the  estate,  or  by  a  succeeding  administra- 
tor.—  Wood  v.  Sullens,  44  Ala.  688 ;  Kavanaugh  v.  Thompson, 
16  Ala.  826 ;  Sivink's  Adm'r  v.  Snodgrass,  17  Ala.  653  ;  Law- 
son  v.  Lay,  24  Ala.  187 ;  Wyatt  v.  Ramho,  29  Ala.  510 ;  Ven- 
tris  v.  Smith,  10  Peters,  191. 

BRICKELL,  C.  J.— The  bill  is  founded  on  two  proposi- 
tions, each  of  which  we  are  constrained  to  answer  negatively, 
and  adversely  to  the  right  preferred  by  the  complainant. 
The  first  is,  that  Jones,  the  administrator  of  Cochran,  was 
without  power  to  release  the  mortgage  executed  by  Callo- 
way to  the  intestate  in  his  life,  without  payment  of  the  debt. 
We  have,  in  two  recent  cases,  been  compelled  to  enter  into 
a  full  consideration  of  the  power  of  executors  and  adminis- 
trators, in  the  absence  of  statutes  restraining  it,  over  the 
personal  assets.  The  conclusion  we  reached  is,  that  he  has 
the  full  legal  title  to  the  choses  in  action  of  the  deceased,  and 
is  charged  with  the  duty  of  collecting  and  reducing  them  to 
possession.  Over  them  he  has  an  absolute  power  of  disposal, 
and  may  sell,  assign,  transfer,  release,  compound,  or  dis- 
charge them.  No  bona  fide  dealing  with  him  can  be  dis- 
turbed. It  is  only  when  fraud  or  collusion  exists — when 
those  dealing  with  him  participate  in  a  devastavit  he  is  con- 
templating, or  actually  committing,  within  their  knowledge — 
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that  transactions  with  him  can  be  avoided  by  creditors,  dis- 
tributees, or  legatees. —  Waring  v.  Lewis,  53  Ala.  615  ;  Van 
Hodsi  v.  Bush,  54  Ala.  342. 

2.  In  equity,  a  mortgage  is  strictly  and  wholly  a  security 
for  a  debt.  If  no  debt  exists,,  a  mortgage  is  impossible. — 
West  v.  Hendrix,  28  Ala.   226 ;  Robinson  v.  FarreUy,  16  Ala. 

472 ;  2  Story's  Eq.  §  1018.  At  common  law,  on  the  death 
of  the  mortgagee,  the  legal  estate  descends  to  his  heirs.  It 
is,  however,  a  mere  dry,  naked  legal  estate,  subsisting  only 
for  the  purpose  of  keeping  the  mortgage  alive  as  a  security 
for  the  debt,  and  is  held  in  trust  by  the  heir  for  the  benefit 
of  the  personal  representative,  to  whom  the  debt  passes  as 
assets;  in  capable  of  alienation  or  release,  so  as  to  affect  the 
title  or  the  security  for  the  debt. —  Taft  v.  Stevens,  3  Gray, 
504.  In  equity,  the  mortgage  passes  as  an  incident,  with 
the  debt,  to  the  personal  representative,  who  alone  can  fore- 
close it,  or  discharge  its  condition,  by  receiving  satisfaction 
of  the  debt,  or  by  compounding  it,  or  by  extinguishing  it,  in 
any  mode  by  which  other  debts  passing  to  him  may  be  ex- 
tinguished.— Story's  Eq.  §  1016;  1  Lomax  on  Ex'rs,  395;  2 
Redf.  Ex'rs,  129,  452  ;  1  Williams  on  Ex'rs,  607.  A  mort- 
gage may  be  discharged,  or  released,  as  well  as  paid ;  and 
this,  either  by  a  direct  and  express  agreement  made  for  the 
purpose,  or  by  construction  and  implication  of  law,  arising 
from  other  acts  of  the  parties. — 1  Hill.  Mort.  485  ;  2  lb.  458. 
The  debt  being  the  principal,  and  the  mortgage  but  an  inci- 
dent ;  the  debt  passing  to  the  personal  representative,  as 
assets,  and  he  having  the  power  over  it  which  he  has  over 
other  personal  assets ;  the  consequence  is,  he  has  power  to 
release  the  mortgage,  or,  by  an  assignment  of  the  debt,  to 
transfer  it  to  another.  The  first  proposition  asserted  by  the 
bill  is  not  maintainable.  It  was  within  the  power  of  Jones, 
as  administrator,  to  release  the  mortgage  by  the  acceptance 
of  other  security,  by  express  agreement,  or  by  implication  of 
law.  If  third  persons,  dealing  in  good  faith  with  the  mort- 
gagor, were  induced  into  transactions  by  him,  on  the  sup- 
position that  it  was  released,  from  which  they  must  sustain 
loss,  the  mortgage  cannot  be  set  up  against  them. 

3.  The  next  proposition  made  by  the  bill  is,  that  the  re- 
lease of  the  mortgage,  under  the  facts  stated,  was  a  devasta- 
vit, in  which  Calloway,  the  mortgagor,  Baldwin,  the  pur- 
chaser from  him,  and  Jones,  the  administrator,  concurred. 
All  that  can  be  asserted  from  the  averments  of  the  bill, 
taking  them  in  the  strongest  aspect,  is,  that  Jones  may  have 
been  indiscreet  and  injudicious  in  making  the  release,  of 
which  Calloway  and  Baldwin  had  knowledge,  and  by  per- 
sistent solicitation  induced  him  into  its  execution,  that  Cal- 
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loway  might  sell,  and  Baldwin  purchase  the  lands.  It  is  not 
averred  that  it  was  intended  to  defraud  the  cestuis  que  trust 
of  Cochran's  estate — to  involve  them  in  a  loss  of  the  debt ; 
nor  that  Jones  was  influenced  by  selfish  or  corrupt  motives— 
that  any  possible  personal  benefit  could  come  to  him  from 
the  transaction.  The  general  proposition,  unquestionably, 
is,  that  those  dealing  with  an.  executor  or  administrator  are 
not  answerable  for  his  indiscretion,  nor  for  his  bad  faith,  un- 
less knowledge  of  his  bad  faith  is  imputable  to  them  :  con- 
trivance must  appear. — Field  v.  Seheiflin,  7  Johns.  Ch.  150; 
Perry  on  Trusts,  §  225  ;  1  Story's  Eq.  §  579. 

Without  resting  our  conclusion  on  this  ground,  the  bill  is 
far  from  disclosing  that  Jones,  in  making  the  release,  com- 
mitted a  devastavit,  and  incurred  personal  liability.  As  we 
have  seen,  it  was  within  the  line  of  his  authority  to  release 
the  mortgage.  Keeping  within  the  line  of  duty  and  author- 
ity, he  was  bound  to  good  faith,  and  reasonable  diligence ; 
and  if,  exercising  these,  a  loss  results,  he  is  free  from  blame, 
and  does  not  incur  personal  liability. — Dean  v.  Bathbone,  15 
Ala.  328 ;  Gould,  v.  Hayes,  19  Ala.  459.  The  facts  and  cir- 
cumstances existing  at  the  time  he  enters  into  a  transaction, 
not  subsequent  events,  are  material  to  be  considered  in  de- 
termining the  degree  of  his  diligence.  The  release  was  not 
made  by  Jones,  without  a  new  and  valuable  consideration 
passing  to  him  from  the  mortgagor.  In  consideration  of  it, 
a  new  mortgage  was  executed,  on  other  real  estate,  of  value 
sufficient  to  satisfy  so  much  of  the  mortgage  debt  as  was  un- 
paid. Jones  retained  a  mortgage  on  personal  property,  then 
probably  of  sufficient  value  to  satisfy  the  debt.  If  lie  had 
been  in  possession  of  money,  assets  in  his  hands,  to  the 
amount  of  the  mortgage  debt,  which  he  had  authority  to 
loan,  no  want  of  prudence  could  have  been  attributed  to  him 
in  making  a  loan  on  the  security  he  had  for  this  mortgage 
debt  after  the  release. 

It  seems  to  be  supposed,  because  the  security  released  was 
of  much  greater  value  than  that  he  received,  he  was  bound 
to  retain  it,  not  to  exchange  it,  without  receiving  another  of 
equal  value.  We  cannot  assent  to  the  proposition.  His 
duty  was  discharged;  legally  and  morally,  so  long  as  he  had 
and  kept  ample  security  for  the  debt.  This  transaction  oc- 
curred in  1863,  and  the  liabilities  and  rights  of  the  parties 
must  be  determined  by  the  facts  then  existing.  On  these 
facts  the  parties  acted,  and  were  compelled  to  act.  If  then 
the  transaction  had  been  assailed,  it  cannot  be  doubted  that 
it  would  have  withstood  the  test  of  judicial  scrutiny.  It 
would  be  gross  injustice  now  to  unsettle  and  destroy  rights 
then  fairly  and  justly  established,  because  subsequent  events 
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have  produced  losses,  which  could  not  be,  and  were  not  an- 
ticipated. We  cannot  impute  bad  faith,  and  neglect  of  duty, 
to  an  administrator,  who  was  acting  within  the  line  of  his 
authority,  exercising  the  diligence  a  man  of  ordinary  pru- 
dence would  have  exercised  in  a  similar  transaction,  under 
similar  circumstances. 

The  bill  is  without  equity ;  the  decree  of  the  chancellor, 
overruling  the  demurrer,  must  be  reversed,  and  the  cause  re- 
manded, that  the  demurrer  may  be  sustained,  and  the  bill 
dismissed. 


McDonald  v.  Mobile  Life  Insurance 

Company. 

Bill  in  Equity  for  Foreclosure  of  Mortgages,  Account,  &'c* 

1.  Contract  of  married  woman;  validity  of  mortgage  by  her.— The  general 
rule  is,  that  a  married  woman  can  not  make  any  contract  which  will  bind  her 
personally,  and  can  not  execute  a  valid  mortgage  on  her  property,  as  security 
for  her  own  debt,  or  the  debt  of  another  person;  and  when  an  effort  is  made 
to  enforce  a  contract  or  mortgage  against  her,  it  must  be  affirmatively  shown 
that  she  has  been  relieved  of  the  disabilities  of  coverture. 

2.  Private  statutes ;  pleading  and  proof  of '.  —  Section  2698  of  the  Revised 
Code,  which  provides  that  private  statutes  may  be  "  given  in  evidence  without 
being  specially  pleaded,"  does  not  apply  to  suits  in  chancery,  when  such  a 
statute  is  a  fundamental  constituent  of  a  right  of  recovery  or  defense. 

3.  Averment  of  fact  or  legal  conclusion. — An  averment  in  a  bill,  that  a  mar- 
ried woman  executed  a  note  and  mortgage,  "being  at  the  time  relieved  of  the 
disabilities  of  coverture,  and  made  a  free-dealer,"  is  not  an  averment  of  fact, 
but  the  statement  of  a  legal  conclusion. 

4.  Decree  pro  confesso  ;  effect  of.  —A  decree  pro  confesso  is  an  admission  only 
of  the  facts  which  are  well  pleaded,  and  cannot  aid  or  supplement  defective 
averments. 

Appeal  from  the  Chancery  Court  of  Jefferson. 

Heard  before  the  Hon.  Charles  Turner. 

The  bill  in  this  case  was  filed  on  the  13th  October,  1874, 
by  the  Mobile  Life  Insurance  Company,  against  Mrs.  Cyn- 
thia Ann  McDonald  and  others ;  and  sought  an  account  and 
foreclosure  of  several  mortgages  on  town  lots  in  Birming- 
ham, executed  by  Mrs.  McDonald.  The  complainant's  mort- 
gages were  three  in  number,  dated  the  26th  July,  1872,  the 
30th  January,  1873,  and  the  15th  February,  1873,  respec- 
tively ;  each  of  which  was  given  to  secure  the  payment  of  a 
promissory  note  executed  by  Mrs.  McDonald  to  the  com- 
plainant, of  even  date  with  the '  mortgage,  and  contained  a 
power  of  sale  on  default  being  made  in  the  payment  of  the 
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secured  note.  There  was  a  fourth  mortgage  on  the  lots, 
dated  the  10th  February,  1873,  which  was  alleged  to  have 
been  given  by  Mrs.  McDonald  and  W.  J.  McDonald  tp  se- 
cure the  payment  of  a  promissory  note  due  to  W.  W.  Brown, 
and  assigned  by  him  to  J.  A.  Going  &  Co.,  who  were  made 
defendants  to  the  bill ;  and  two  mercantile  partnerships  in 
Selma,  Baker  Brothers  and  L.  H.  Montgomery  &  Co.,  who 
had  obtained  judgments  against  Mrs.  McDonald,  and  had 
execution  levied  on  the  lots,  were  also  made  defendants.  The 
bill  prayed  for  an  account  and  foreclosure  of  the  several 
mortgages,  an  adjustment  of  the  equities  among  the  par- 
ties, and  a  sale  of  the  lots.  In  the  marginal  statement  of 
the  parties'  names,  in  the  commencement  of  the  bill,  Mrs. 
McDonald  was  described  as  "a  feme  covert,  made  a  free- 
dealer  bv  special  act  of  the  general  assembly  of  Alabama;" 
and  the  bill  alleged  that,  "on  the  26th.  July,  1872,  Cynthia 
A.  McDonald,  a  married  woman,  the  wife  of  W.  J.  McDon- 
ald, being  at  the  time  relieved  of  the  disabilities  of  coverture, 
and  made  a  free-dealer,  was  indebted,"  &c.  This  was  the 
only  averment  in  reference  to  Mrs.  McDonald's  capacity  to 
execute  the  notes  and  mortgages.  Decrees  pro  confesso  were 
taken  against  all  the  defendants.  The  cause  was  submitted 
for  final  decree,  on  bill  and  exhibits,  and  the  decrees  pro 
confesso.  The  chancellor  rendered  a  decree  for  the  complain- 
ant, ordering  an  account  of  the  several  debts,  and  a  sale  of 
the  property.  The  sale  was  made  by  the  register,  the  com- 
plainant becoming  the  purchaser ;  and  the  report  was  con- 
firmed without  objection.  The  appeal  is  sued  out  by  Mrs. 
McDonald,  who  here  assigns  as  error,  among  other  things, 
that  the  chancellor  rendered  a  decree  against  her,  "without 
any  proof  that  she  was  or  had  been  relieved  of  the  disabili- 
ties of  marriage." 

Y/atts  &  Sons,  with  J.  J.  Jolly,  for  appellant. 

John  T.  Terry,  contra. 

STONE,  J. — The  general  rule  of  law  is,  that  a  married 
woman  can  make  no  contract  which  will  bind  her  personally, 
and  can  make  no  pledge  of  her  property  which  will  operate 
as  a  valid  mortgage-security  for  a  debt,  whether  contracted 
by  another,  or  attempted  to  be  contracted  by  herself. — Mar- 
quis v.  Gibson,  29  Ala.  668 ;  Childress  v.  Mann,  33  Ala.  206 ; 
Bibb  v.  Pope,  43  Ala.  190;  Davidson  v.  Lanier,  51  Ala.  318. 
It  follows  from  this  principle,  that  when  a  married  woman  is 
sought  to  be  held  personally  accountable  on  her  alleged  con- 
tracts, it  is  necessary  to  show  that  she  does  not  rest  under 


470  SUPREME    COURT  [Dec.  Term, 

[McDonald  v.  Mobile  Life  Insurance  Company.] 

the  general  disabilities  of  coverture,  but  that  she  has  power 
to  make  binding  contracts. 

Married  women,  in  this  State,  may  be  relieved  of  the  disa- 
bilities of  coverture  in  different  ways,  and  the  relief  may  be 
more  or  less  extensive.  One  mode  of  relief,  formerly  very 
much  practiced,  was  by  special  statutory  enactment.  Such 
statutes  are  private  laws,  and  the  courts  do  not  take  judicial 
notice  of  them.  They  must  be  proved.- — Sedgw.  on  Stat.  94. 
We  are  referred  to  an  act  to  constitute  certain  named  per- 
sons free-dealers,  approved  December  31,  1868  (Pamphlet 
Acts,  540),  under  which  it  is  claimed  that  Mrs.  McDonald 
was  made  a  free-dealer,  with  power  to  sue  and  be  sued,  con- 
tract and  be  contracted  with,  in  her  own  name.  This  statute, 
it  is  contended,  takes  this  case  without  tlie  operation  of  the 
general  rule,  and  vindicates  the  correctness  of  the  chancel- 
lor's decree.  This  position  would  probably  be  correct,  if 
the  statute  in  question  was  before  the  chancellor,  and  prop- 
erly before  him.  For  appellee  it  is  contended,  that  under 
section  2698  of  tie  Revised  Code,  the  statute  in  question 
could  have  been  "  given  in  evidence  without  being  specially 
pleaded ;"  and  therefore  we  must  consider  it  on  this  appeal. 
It  is,  perhaps,  a  sufficient  answer  to  this  to  say,  that  the 
record  does  not  inform  us  that  it  was  given  in  evidence. 
Under  the  rules,  the  chancellor  was  not  allowed  to  consider 
such  evidence,  unless  it  had  been  offered  and  noted  by  the 
register. — Rev.  Code,  §  3484 ;  Rule  77,  Revised  Rules  of  Chan- 
cery Practice. 

We  prefer,  however,  to  place  our  decision  on  a  broader 
ground.  Section  2698  of  the  Revised  Code  is  found  in 
Part  3,  Title  1,  which  relates  mainly  to  proceedings  in  civil 
actions  in  courts  of  common  law.  True,  some  of  the  sections 
embraced  in  tiiat  title  do  relate  to  all  courts  ;  but  they  are 
exceptional  in  their  character,  and  do  not  impair  the  force  of 
the  general  rule. — See  Forrester  v.  Forrester,  35  Ala.  594; 
Ex  parte  Kirtland.  49  Ala.  403.  Bills  in  chancery  must  set 
forth,  not  the  evidence,  but  every  material  averment  of  fact 
necessary  to  complainant's  right  of  recovery.  So  complete 
must  be  the  averments  of  fact,  that  on  demurrer,  or  decree 
pro  confesso,  the  court  can,  without  evidence,  be  able  to  per- 
ceive and  affirm  that  complainant  is  entitled  to  the  relief 
prayed.  Relief  can  only  be  granted  on  allegations  and 
proof ;  and  the  latter  will  never  be  allowed  to  supply  omis- 
sions or  defects  in  the  former.  Allegations,  admitted-  or 
proved,  are  the  only  premises  which  will  uphold  a  chancery 
decree.  We  do  not  think  section  2698  of  the  Revised  Code 
is  applicable  to  either  the  letter  or  spirit  of  chancery  pro- 
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ceedings,  where  a  private  statute  is  one  of  the  fundamental 
constituents  of  a  right  of  recovery  or  defense. 

The  averments  in  the  present  bill,  which,  it  is  contended, 
take  this  case  out  of  the  operation  of  the  general  disability  to 
contract  under  which  married  women  labor,  are  but  state- 
ments of  legal  conclusions — not  averments  of  fact.  The 
decree  pro  confesso  was  an  admission  only  of  the  facts  that 
were  well  pleaded.  It  could  not  aid  or  supplement  defective 
averments.  The  bill  sbould  have  shown  how  Mrs.  McDonald 
was  made  capable  of  contracting ;  and,  failing  to  do  so,  it  is 
demurrable. — See  Cockrell  v.  Gurley,  26  Ala.  405 ;  Gunn  v. 
Howell,  27  Ala.  663.  This  error,  however,  may  be  cured  by 
amendment ;  and  this  would,  doubtless,  have  been  done,  if 
the  objection  had  been  raised  in  the  court  below. 

The  decree  of  the  chancellor  is  reversed,  and  the  cause 
remanded. 


Strong*  and  Wife  v.  Waddell. 

Bill   in  Equity  for   Foreclosure   of   Mortgage  for   Purchase- 
Money. 

1.  Mortgage  by  husband  and  wife,  for  purchase-money  of  land. — If  a  married 
■woman  purchases  land,  taking  the  title  to  herself,  and  executes,  jointly  with 
her  husband,  a  promissory  note  for  the  purchase-money,  and  a  mortgage  on 
the  land  to  secure  its  payment,  she  can  not  set  up  her  coverture  in  bar  of  a 
foreclosure. 

2.  Estoppel  against  mortgagor,  or  purchaser  in  possession,  against  setting  up 
outstanding  title. — A  mortgagor  iu  possession  cannot  set  up  an  outstanding  title 
in  a  third  person,  iu  bar  of  a  bill  for  a  foreclosure  of  the  mortgage  ;  nor  can  a 
purchaser  in  possession  set  up  such  outstanding  title,  in  bar  of  a  bill  to  en- 
force the  vendor's  lien  for  the  purchase-nioney  :  each  is  alike  estopped  from 
denying  the  title  asserted  against  him. 

3.  When  purchaser  in  possession  can  not  resist  payment  of  purchase-money.— 
A  purchaser  of  land,  who  is  in  possession  under  a  deed  with  covenants  of 
warranty,  or  under  a  bond  for  title  stipulating  for  the  execution  of  such  deed 
on  the  payment  of  the  purchase-money,  can  not  resist  the  payment  of  the  pur- 
chase-money, either  at  law  or  in  equity,  unless  there  was  fraud  in  the  sale,  or 
unless  his  vendor  is  insolvent. 

4.  /Same. — If  there  was  no  fraud  in  the  sale,  and  no  warranty  of  title  wns 
taken  by  the  purchaser,  he  can  not  resist  the  payment  of  the  purchase-money, 
on  account  of  defects  in  the  title  which  were  known  to  him. 

Appeal  from  the  Chancery  Court  of  Russell. 
Heard  before  the  Hon.  B.  B.  McCbaw. 
The  bill  in  this  case  was  filed  on  the  2d  March,  1874,  by 
James  F.  Waddell,  against  Samuel  D.  Strong  and  Aletha  F. 
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Strong,  his  wife ;  and  sought  to  foreclose  a  mortgage  on  a 
certain  tract  of  land,  which  the  complainant  had  sold  and 
conveyed,  on  the  date  of  the  mortgage,  to  Mrs.  Strong,  taking 
the  note  of  herself  and  her  husband  for  the  purchase-money, 
and  a  mortgage  on  the  land  to  secure  its  payment.  The 
note  was  dated  the  9th  January,  1873,  and  was  payable  on 
the  1st  December,  1873,  with  interest  from  date  ;  and  it  re- 
cited that  its  consideration  was  the  purchase-money  of  the 
land.  The  mortgage  was  of  even  date  with  the  note,  and 
contained  a  power  of  sale  on  default  in  the  payment  of  the 
note.  A  joint  answer  to  the  bill  was  filed  by  the  defendants, 
admitting  the  purchase  of  the  land,  the  execution  of  the  note 
and  mortgage  for  the  purchase-money,  and  their  possession 
of  the  land;  but  they  alleged  that  the  complainant  represented 
that  he  had  a  good  title  to  the  entire  tract,  whereas  he  had 
no  title  to  forty  acres  thereof,  which  belonged  to  Mrs.  Mar- 
garet R.  Tarver,  a  daughter  of  the  defendants,  who  claimed 
under  a  deed  from  them  executed  prior  to  their  purchase 
from  the  complainant.  They  insisted,  also,  that  Mrs.  Strong, 
being  a  married  woman,  could  neither  bind  herself  nor  her 
statutory  separate  estate  by  the  execution  of  the  note  and 
mortgage,  and  that  they  could  not  be  enforced  against  her  or 
her  estate  ;  and  further,  that  the  purchase  was  intended  to 
be  made  for  the  sole  and  separate  use  and  benefit  of  Mrs. 
Strong  alone,  and  that  her  husband's  name  was  joined  be- 
cause the  complainant  represented  that  it  was  necessary  to 
give  validity  to  the  transaction.  The  complainant  took  the 
deposition  of  said  Samuel  D.  Strong,  who,  in  his  answers  to 
cross  interrogatories,  stated  the  facts  connected  with  the  as- 
serted title  of  Mrs.  Tarver  to  a  portion  of  the  land.'  No 
other  testimony  was  taken.  On  final  hearing,  on  pleadings  and 
proof,  the  chancellor  rendered  a  decree  for  the  complainant ; 
and  his  decree  is  now  assigned  as  error. 

J.  &  J.  M.  Falknee,  for  appellants. 

Geo.  W.  Hooper,  contra. 

BRICKELL,  C.  J. — The  decree  does  not  fix  on  the  appel- 
lant Aletha  a  personal  liability,  nor  condemn  her  statutory 
separate  estate,  if  any  she  has,  to  the  satisfaction  of  the  mort- 
gage debt.  It  simply  orders  a  sale  of  the  mortgaged  prem- 
ises for  the  payment  of  the  purchase-money.  A  married  wo- 
man, doubtless,  labors  under  a  disability  of  contracting,  so 
as  to  bind  herself  personally  ;  nor  can  she  charge  her  statu- 
tory estate,  except  in  the  modes  the  statute  prescribes.  But, 
if  she  purchases  real  estate,  and  executes,  jointly  with  her 

Von   nvi. 


1876.]  OF  ALABAMA.  473 

*  [Strong  and  Wife  v.  Waddell.  ] 

husband,  a  promissory  note  for  payment  of  the  purchase- 
money,  and  a  mortgage  of  the  premises  as  a  security  for  its 
payment,  coverture  cannot  be  interposed  in  bar  of  a  fore- 
closure. Otherwise,  the  disability  would  operate  as  an  ability 
to  get  and  keep  another's  lands  without  paying  the  consid- 
eration.— Reeves  v.  Pylant,  at  the  last  term  ;  Coivles  v.  Marks, 
53^.  499  ;  Chilton  v.  Braiden,  2  Black,  458. 

2.  There  is  no  principle,  on  which  a  mortgagor,  or  vendee 
in  possession,  can  be  allowed  to  set  up  an  outstanding  title 
in  another,  in  bar  of  a  bill  for  foreclosure,  or  of  a  bill  to  en- 
force the  lien  for  the  payment  of  the  purchase-money.  The 
mortgagor  and  the  vendee  alike  stand  to  the  mortgagee  and 
the  vendor  in  the  relation  of  tenant,  and  are .  estopped  from 
denying  his  title. — Bigelow  on  Estoppel,  382,  373. 

3.  The  law  ought  to  be  regarded  as  finally  and  definitively 
settled  in  this  State,  after  the  numerous  decisions  declar- 
ing it,  that  a  vendee  who  has  gone  into  possession,  under  a 
deed  with  covenants  of  warranty,  or  a  bond  stipulating  for 
the  conveyance  of  title  with  covenants  of  warranty  on  the 
payment  of  the  purchase-money,  cannot,  unless  there  was 
fraud  in  the  sale  to  him,  or  the  vendor  is  insolvent,  and 
therefore  without  ability  to  respond  to  his  covenants,  so  long 
as  he  remains  in  possession,  either  at  law  or  in  equity,  de- 
fend against  the  payment  of  the  purchase-money. — Magee  v. 
McMillan,  30  Ala.  420. 

4.  If  there  be  no  fraud,  and  no  covenant  taken  to  secure 
the  title,  the  purchaser  is  remediless.  The  maxim,  caveat 
emptor,  applies. — Abbott  v.  Allen,  2  Johns.  Ch.  523  ;  Frost  v. 
Raymond,  2  Caines,  188  ;  Galium  v.  Br.  Bank  of  Mobile,  4  Ala. 
21.  If  the  purchase  is  made  without  fraud  or  warranty,  with 
full  knowledge  of  the  defects  in  the  title,  the  purchaser  can 
have  no  just  ground  of  defense  against  the  payment  of  the 
purchase-money. —  Greenleaf  v.  Cook,  2  Wheaton,  16. 

These  principles  are  decisive  of  this  case,  covering  it  in 
all  its  aspects,  if  we  inclined  to  the  opinion  that  the  allega- 
tions of  the  answer  disclosed  any  real  defect  in  the  title. 
We  are  not  inclined  to  that  opinion,  but  waive  a  considera- 
tion of  the  question  involved,  until  it  is  necessary  to  the 
decision  of  a  cause. 

The  decree  of  the  chancellor  is  affirmed. 
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Foster  et  al.  v.  Holland. 

Bill  in  Equity  by  Legatees,  against  Heirs  of  Deceased  Surety 
on  Official  Bond  of  Insolvent  Executor. 

1.  Legacies  held  to  be  vested,  not  contingent. — Where  a  testator,  declaring  that 
he  had  made  greater  advancements  to  his  deceased  son  than  to  his  deceased 
daughter,  their  three  children  being  his  only  devisees  and  legatees,  and  that 
he  wished  to  "make  them  all  equal  at  my  [his]  death,"  directed  his  executors 
to  keep  his  estate  together,  and  to  cultivate  his  plantation  with  his  slaves, 
buying  or  selling  land  at  their  discretion,  until  his  said  grandchildren  should 
marry  or  come  to  the  age  of  twenty-one  years,  "when  an  equal  division  of  all 
the  estate  shall  then  be  made  between  them,  or  the  survivors  ;"  further  declar- 
ing, "should  my  said  grand-daughter  live  to  become  entitled  to  the  one-third 
part  of  my  estate,  as  above  provided,  it  is  my  will  and  intention  that  she  shall 
take  and  hold  her  share  of  the  estate,  when  allotted  to  her,  for  her  sole  and 
separate  use  f  directing  that  the  proceeds  ol  the  crops,  or  a  sufficient  part 
thereof,  be  appropriated  to  the  maintenance  and  education  of  his  said  grand- 
children, to  be  equally  divided  between  them,  "  until  the  time  herein  speci- 
fied for  the  division  of  the  estate  among  them  ;"  and  that  the  money  paid  out 
by  the  executors  in  their  maintenance  and  education,  "  prior  to  the  distribu- 
tion of  the  estate  between  them,"  should  be  stated  by  the  executors  on  their 
final  settlement,  "and  charged  to  each  distributee  on  final  division  ;''  there 
being  no  residuary  clause,  and  no  bequest  over:  held,  that  the  legacies  were 
vested,  not  contingent,  though  the  time  of  distribution  was  postpoued. 

2.  Presentation  of  claim  against  decedent's  estate. — A  claim  against  the  estate 
of  a  deceased  surety  on  the  official  bond  of  an  insolvent  executor,  for  a  legacy 
which  vested  on  the  testator's  death,  although  the  time  of  payment  was  post- 
poned until  after  the  death  of  the  surety,  must  be  presented  to  his  personal 
representative  (Eev.  Code,  §§  2239-40),  within  eighteen  months  after  the 
grant  of  administration. 

Appeal  from  the  Chancery  Court  of  Lauderdale. 

Heard  before  the  Hon.  H.  C.  Speake. 

The  bill  in  this  case  was  filed  on  the  29th  of  May,  1875, 
by  John  E.  W.  Foster,  Turner  S.  Foster,  and  Anne  Eliza 
Wilson,  grandchildren  of  John  S.  Wilson,  deceased,  against 
the  children  and  heirs  at  law  of  James  L.  Holland,  deceased, 
who  was  a  surety  on  the  official  bond  of  one  John  W.  McAl- 
lister, as  executor  of  the  last  will  and  testament  of  said  John 
S.  Wilson ;  and  sought  to  charge  the  property  which  the 
defendants  had  received  from  the  estate  of  their  deceased 
father,  on  its  final  settlement  and  distribution,  with  the 
amounts  due  to  the  complainants  respectively  on  decrees 
rendered  in  their  favor  by  the  Probate  Court,  on  final  settle- 
ment of  the  accounts  of  said  executor,  on  account  of  legacies 
bequeathed  to  them  by  said  John  S.  Wilson.  The  said  John 
S.  Wilson  died  in  said   county  of   Lauderdale,  where   he 
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resided,  in  1865 ;  and  his  last  will  and  testament,  which  was 
dated  the  23d  July,  1860,  and  was  duly  probated  in  said 
county  after  his  death,  was  in  the  following  words  : 

"  I,  John  S.  Wilson,  of  Lauderdale  county,  State  of  Ala- 
bama, do  make  and  publish  this  my  last  will  and  testament, 
hereby  revoking  all  others  by  me  heretofore  made ;  and  I 
dispose  of  all  my  estate,  both  real  and  personal,  as  follows, 
to-wit :  Item  1st.  I  direct  my  executors,  hereinafter  to  be 
mentioned,  to  sell  at  public  sale,  on  such  terms  as  they  may 
think  proper,  and  as  soon  after  my  decease  as  practicable, 
the  surplus  perishable  property  belonging  to  my  estate ; 
reserving  such  stock  and  utensils,  household  and  kitchen  fur- 
niture, as  may  be  necessary  to  carry  on  the  farm,  and  then 
to  pay  all  my  just  debts. 

"Having  advanced  to  my  son  Thomas  in  his  life-time  more 
than  to  my  daughter  Anne  Eliza  Foster,  and  wishing  to  make 
them  all  equal  at  my  death,  my  executors  will  continue  to 
keep  up  and  cultivate  my  farms,  being  the  plantation  on 
which  I  reside,  and  the  farm  on  Cypress  which  I  loaned  to 
my  son,  Thomas  Wilson  ;  to  buy  more  land,  if  necessary,  and 
to  sell  off  any  of  my  land,  in  order  to  invest  the  proceeds  in 
other  lands,  should  my  executors  think  proper  to  do  so ; 
hereby  giving  my  executors  full  power  to  sell  and  convey  title 
to  the  land  they  may  sell  under  this  will.  They  may  hire 
out  any  of  my  negroes ;  but  1  particularly  request  them  to 
hire  to  such  persons  as  will  treat  them  with  humanity,  and 
feed  and  clothe  well,  and  will  not  abuse  the  negroes  hired 
from  my  executors. 

"  Item  3.  It  is  my  will  that  my  said  farms'  be  kept  up,  and 
cultivated  by  my  negroes,  until  my  grandchildren,  Anne  Eliza 
Wilson,  child  of  my  deceased  son  (Thomas  Wilson),  and  my 
grandsons.  J.  E.  Wilson  Foster  and  Turner  S.  Foster,  sons 
of  my  deceased  daughter  (Anne  Eliza  Wilson),  shall  marry, 
or  come  to  the  age  of  twenty-one  years ;  when  an  equal 
division  of  all  my  estate  shall  then  be  made  between  them, 
or  the  survivors.  My  executors  will,  in  making  this  division, 
endeavor  to  allot  or  select  the  negroes  in  families,  so  as  to 
have  them  as  little  separated  as  possible. 

"Item  4.  Should  my  grand-daughter,  Anne  Eliza  Wilson, 
live  to  become  entitled  to  the  one-third  part  of  my  estate,  as 
provided  in  the  3d  item,  it  is  my  will  and  intention  that  she 
shall  take  and  hold  her  share  of  my  estate,  when  allotted  to 
her,  for  her  sole  and  separate  use ;  not  to  be  subject  to  the 
debts,  liabilities,  or  contracts  of  any  husband  she  may 
marry. 

"  Item  5.  The  proceeds  of  the  crops  raised  on  my  farms,  or 
a  sufficient  part  thereof,  I  hereby  appropriate  to  the  main- 
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tenance  and  education  of  my  said  grandchildren,  to-wit :  J. 
R.  Wilson  Foster,  Turner  S.  Foster,  and  Anne  Eliza  Wilson ; 
to  be  divided  equally  between  them,  until  the  time  herein 
specified  for  the  division  of  my  estate  between  them,  as  here- 
inbefore provided. 

"Item  6.  I  desire  and  direct  my  executors  to  look  to  the 
comfort  of  my  faithful  old  servant,  Nelson ;  that  they  permit 
Nelson  to  choose  whomsoever  he  will  for  master ;  that  he  go 
to  such  home  as  he  may  select ;  and  that  he  be  allowed 
yearly,  out  of  my  estate,  whatever  sum  may  be  necessary  for 
pocket  change,  and  whatever  sum  may  be  necessary  for  his 
support,  when  he  becomes  too  infirm  to  maintain  himself; 
which  I  direct  my  executors  to  pay  out  of  my  estate. 

"  Item  7.  The  money  paid  by  my  executors  in  the  mainte- 
nance and  education  of  my  said  grandchildren,  prior  to  the 
distribution  of  my  estate  between  them,  shall  be  stated  in 
their  settlement  by  my  executors  with  the  Probate  Court,  or 
court  having  proper  jurisdiction,  and  allowed  to  my  execu- 
tors in  their  settlement  with  the  court  as  executors,  and 
said  sums  charged  to  each  distributee  on  final  division  be- 
tween them. 

"  I  hereby  appoint  John  W.  McAllister,  Sidney  C.  Posey, 
and  Turner  S.  Foster,  my  executors  of  this  my  last  will  and 
testament.     In  witness  whereof,"  &c. 

John  W.  McAllister  alone  qualified  as  executor  of  the  will, 
and  gave  bond,  and  entered  on  the  discharge  of  the  duties 
of  the  trust ;  and  the  sureties  on  his  original  bond  having 
become  insolvent,  he  gave  a  new  bond  on  the  7th  August,  1869, 
with  James  B.  Irvine  and  said  James  L.  Holland  as  his 
sureties.  On  the  24th  April,  1871,  said  James  L.  Holland 
died,  intestate,  and  letters  of  administration  were  afterwards 
duly  granted  on  his  estate ;  and  a  final  settlement  and  dis- 
tribution of  his  estate  was  made  among  his  widow  and  chil- 
dren, on  the  23d  June,  1873,  by  decree  of  the  Probate  Court; 
the  personal  assets  thus  distributed  amounting  to  more  than 
$26,000,  while  a  large  tract  of  land  was  also  inherited  by 
said  heirs,  containing  nearly  three  thousand  acres.  McAllis- 
ter, the  executor,  having  filed  a  bill  in  the  Chancery  Court 
for  the  settlement  of  his  trust,  decrees  were  rendered  against 
him  by  that  court,  at  its  May  term,  1875,  on  final  settlement 
of  his  accounts  and  vouchers,  in  favor  of  each  of  the  com- 
plainants in  the  present-  suit,  for  sums  amounting  in  the 
aggregate  to  $23,088.64;  and  executions  on  these  decrees 
were  issued,  and  returned  "  No  property  found,"  before  the 
bill  was  filed.  The  bill  alleged,  in  addition  to  the  facts  above 
stated,  that  McAllister  and  James  B.  Irvine  was  both  insol- 
vent ;  that  no  one  of  the  complainants  had  ever  married  ; 
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that  Anne  Eliza  Wilson,  the  youngest  of  .them,  attained  the 
age  of  twenty-one  years  on  the  7th  December,  1873 ;  and 
that  the  claim  which  they  sought  to  enforce  by  their  bill  was 
presented  to  the  personal  representative  of  said  James  L. 
Holland's  estate  on  the  29th  May,  1875,  before  this  bill  was 
filed. 

The  chancellor  sustained  a  demurrer  to  the  bill,  on  the 
ground  that  it  failed  to  show  a  presentation  of  the  claim  to 
said  Holland's  administrator  within  eighteen  months  after 
the  grant  of  letters,  or  eighteen  months  after  its  accrual,  as 
required  by  the  statute  of  non-claim;  and  his  decree  is  now 
assigned  as  error. 

R.  McFarland,  with  W.  &  L.  B.  Cooper,  for  appellant. — 1. 
The  bequests  contained  in  the  will  of  Thomas  Wilson,  in 
favor  of  the  complainants,  are  contingent,  and  did  not  vest 
until  they  arrived  at  the  age  of  twenty-one  years,  or  married 
before  that  time.  This  intention  is  clearly  shown  by  the 
third  and  fourth  items  of  the  will,  if  the  other  clauses  left  it 
doubtful.  He  directs  his  executors  to  keep  up  his  plantation, 
cultivating  the  lands  with  the  negroes,  and  selling  or  buying 
lands  at  their  discretion,  until  his  grandchildren  shall  marry, 
or  attain  the  age  of  twenty-one  years ;  "  when,'"  he  declares, 
"an  equal  division  of  all  the  estate  shall  then  be  made  be- 
tween them,  or  the  survivors;"  and  further,  "should  my 
grand-daughter,  Anne  Eliza  Wilson,  live  to  become  entitled  to 
the  one-third  part  of  my  estate,"  &c.  The  bequests  are  clearly 
contingent :  time  is  annexed  to  the  gift,  and  is  of  the  sub- 
stance of  it ;  and  if  one  of  the  legatees  had  died  before  attain- 
ing the  age  of  twenty-one  years,  or  marrying,  the  survivors 
would  have  taken  the  whole  estate.  The  case  of  Travis  v. 
Morrison,  28  Ala.  494,  is  conclusive  authority  on  this  ques- 
tion. See,  also,  Collier  v.  Slaughter'' 's  Adirfr,  20  Ala.  263 ; 
Nixon  v.  Bobbins,  24  Ala.  670 ;  Walker  v.  Walker,  17  Ala.  398 ; 
Marr's  Executor  v.  McCuUough,  6  Porter,  507 ;  Salisbury  v. 
Bead,  12  Vesey,  75 ;  5  Yesey,  11,  note  5 ;  19  Ohio  St.  30,  or 
2  Amer.  R.  369 ;  Olney  v.  Bull,  21  Pick.  311 ;  1  Jarman  on 
Wills,  777,  1st  ed. ;  2  Williams  on  Executors,  891. 

2.  The  claim  was  not  barred  by  the  statute  of  non-claim. 
It  was  a  contingent  claim,  which  might  never  arise ;  and  it 
certainly  could  not  be  barred,  before  it  in  fact  accrued. — 
Pinkston  v.  Huie,  9  Ala.  252  ;  Neil.  v.  Cunningham,  2  Porter, 
171 ;  McBroom  v.  Governor,  >  Porter,  32 ;  Cawthorne  v.  Weis- 
inger,  6  Ala.  174 ;  Hooks  &  Wright  v.  Branch  Bank,  23  Ala. 
762 ;  Jones  v.  IAghtfoot,  10  Ala.  18 ;  Cannon  v.  Copeland,  43 
Ala.  203;  4  Eng.  Ark.  412;  14  Ark.  253.  Notwithstanding 
Holland's  death,  his  estate  remained  bound  for  the  executor's 


478  SUPEEME   COUET  [Dec.  Term' 

[Foster  et  al.  v.  Holland.] 

faithful  discharge  of  his  duties. — Moore  v.  Wallis,  18  Ala.  458  ; 
Hightoiver  v.  Moore,  46  Ala.  387. 

W.  B.  Wood,  contra. — 1.  Under  the  will  of  their  ancestor, 
the  complainants  took  a  vested  estate,  though  subject  to  be 
defeated  by  death  before  the  time  appointed  for  the  final 
division.  Where  the  words  of  the  will  are  of  doubtful  con- 
struction, the  courts  incline  to  hold  the  bequest  vested  rather 
than  contingent. —  Eldridge  v.  Eldridge,  9  Oush.  516;  Olney 
v.  Hull,  21  Pick.  312 ;  Dingley  v.  Dingley,  5  Mass.  535. 
Where  the  remainder,  or  estate  over,  is  given  to  all  the  testa- 
tor's children  (or  grandchildren)  as  tenants  in  common,  it  is 
regarded  as  a  decisive  circumstance  in  favor  of  an  intention 
that  they  shall  take  vested  interests.— 2  Eedfield  on  Wills, 
236,  §  36.  Where  there  is  an  intermediate  accumulation  of 
the  interest,  or  the  expenditure  of  it  is  directed,  for  the  ben- 
efit of  the  legatee,  the  bequest  will  be  considered  vested,  and 
only  the  payment  deferred.— 2  Eedf.  Wills,  250,  §  57 ;  lb.  252, 
§  59.  Where  interest  is  directed  to  be  paid  on  a  legacy,  it 
will  be  treated  as  vested  during  that  period ;  and  where  the 
estate  is  held  in  trust,  to  invest  and  improve  for  children, 
until  they  attain  a  certain  age,  it  will  be  held  a  vested  legacy. 
2  Eedf.  Wills,  260,  §  72,  and  cases  cited  in  note  157. 

These  are  established  rules  of  construction,  and  they  are 
sustained  by  the  adjudged  cases  in  Massachusetts,  New  York, 
Pennsylvania,  Georgia,  Ohio,  Connecticut,  Delaware,  Florida, 
and  other.  States. — See  Thompson  v.  Thompson,  28  Barbour, 
432 ;  Bur  rill  v.  Shiel,  2  Barbour,  457 ;  Patterson  v.  Ellis, 
11  Wendell,  259 ;  Hone  v.  Van  Schaik,  20  Wendell,  564 ;  Van 
Wych  v.  Bloodgood,  1  Bradf.  154 ;  Roome  v.  Phillips,  24  N.  Y. 
463 ;  Conkliu  v.  Conklin,  3  Sandf.  Ch.  64 ;  Parsons  v.  Lyman, 
40  N.  Y.  103  ;  S.  G,  28  Barbour,  564 ;  Weyman  v.  Ringold, 
1  Bradf.  Sur.  40 ;  Bowman's  Appeal,  34  Penn.  St.  19  ;  24  Penn. 
St.  327;  40  Penn.  St.  182;  51  Penn.  St.  504;  Letchivorth's 
Appeal,  30  Penn.  St.  175 ;  Furness  v.  Fox,  1  Cush.  134;  Ord- 
ivay  v.  Dow,  55  N.  H.  11 ;  Young  v.  McKinnie,  5  Florida,  542 ; 
Everett  v.  Mount,  22  Georgia,  323  ;  Bowman  v.  Long,  23  Geor- 
gia, 242  ;  Thompson's  Lessee  v.  Hoop,  6  Ohio,  N.  S.  480  ;  Dale 
v.  White,  33  Conn.  294 ;  Harris  v.  Alderson,  4  Sneed,  250 ; 
Gonwell  v.  Heavilo,  5  Harring.  296 ;  Coll  v.  Hubbard,  33  Conn. 
281;   Nash  v.  Nash,  12  Allen,  345. 

The  same  rules  of  construction  have  received  the  repeated 
approval  of  this  court,  as  shown  in  the  following  cases :  Sav- 
age v.  Benham,  17  Ala.  119  ;  Mart's  Executor  v.  MeCullough, 
6  Porter,  507  ;  Gregg  v.  Butler,  6  Porter,  9  ;  McLeod  v.  McDon- 
nell, 6  Ala.  236 ;  McLemore  v.  McLemore,  8  Ala.  690 ;  Farley  v. 
Gilmer,  12  Ala.  143;  Nixon  v.  Bobbins,  24  Ala.  663.     Opposed 
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to  this  array  of  authorities,  stands  the  single  case  of  Travis 
v.  Morrison,  28  Ala.  494,  mainly  relied  on  by  appellant's 
counsel ;  of  which  Mr.  Hedfield  says  (p.  257,  §  65),  that  it 
"  seems  to  be  at  variance  with  the  general  course  of  decision 
upon  the  question  ;"  and  which  seems  to  have  been  decided 
on  its  own  peculiar  circumstances,  and  the  supposed  hard- 
ship which  would  have  resulted  from  a  different  construc- 
tion. 

2.  The  claim  is  barred  by  the  statute  of  non-claim,  as 
conclusively  settled  bv  the  late  case  of  Fretwdl  v.  McLemore, 
52  Ala.  124. 

STONE,  J. — Two  controlling  clauses  in  the  will  of  Mr. 
Wilson  fix  its  interpretation,  and  force  us  to  the  conclusion 
that  the  legacies  in  this  case  are  of  the  class  called  vested. 
First,  the  expression,  "  Having  advanced  to  my  son  Thomas, 
in  his  life-time,  more  than  to  my  daughter  Anne  Eliza  Foster, 
and  wishing  to  make  them  all  equal  at  my  death."  Second, 
"  The  proceeds  of  the  crops  raised  on  my  farms,  or  a  suffi- 
cient part  thereof,  I  hereby  appropriate  to  the  maintenance 
and  education  of  my  said  grandchildren,  to-wit :  J.  R.  Wil- 
son Foster,  Turner  S.  Foster,  and  Anne  Eliza  Wilson,  to  be 
divided  equally  between  them,  until  the  time  herein  speci- 
fied for  the  division  of  my  estate  between  them,  as  herein- 
before provided.  ":f  *  *  The  money  paid  by  my  ex- 
ecutors in  the  maintenance  and  education  of  my  said  grand- 
children, prior  to  the  distribution  of  my  estate  between 
them,  suall  be  stated  in  their  settlement  by  my  executors, 
with  the  Probate  Court,  or  court  having  jurisdiction,  and  al- 
lowed to  my  executors  in  their  settlement  with  the  court  as 
executors,  and  said  sums  charged  to  each  distributee  on  final 
division  between  them." 

The  three  grandchildren  named  above,  all  of  tender  years, 
constituted  the  entire  line  of  descendants  from  the  said  tes- 
tator ;  and,  with  the  exception  of  a  small  but  praise-worthy 
provision  for  his  "  faithful  old  servant,  Nelson,"  seem  to  have 
been  the  entire  objects  of  his  solicitude  and  bounty.  The 
will  contains  no  residuary  clause,  and  no  bequest  over  It 
disposes  of  his  entire  estate,  and  shows  a  purpose  to  leave 
no  intestacy  as  to  any  part  of  his  property. 

The  clauses  above  copied,  we  think,  show  a  purpose  that 
the  legacies  should  vest  at  the  death  of  the  testator,  and  only 
the  complete  and  separate  enjoyment  was  postponed  to  an 
after-time.  To  hold  otherwise,  would  force  on  us  the  neces- 
sity of  declaring  that,  as  to  the  principal,  or  corpus  of  the 
estate,  real  and  personal,  the  devise  and  bequest  were  en- 
tirely contingent  until  the  happening  of  the  event  when  the 


480  SUPKEME  COUET  [?<*>•  Term. 

[Foster  et  al.  v.  Holland.] 

division  was  to  be  had,  leaving  the  title  of  the  property  un- 
defined and  unascertained  in  the  meantime.  This  would  be 
to  declare  a  practical  intestacy  as  to  the  corpus,  during  all 
those  years.  The  law  favors  the  vesting  of  legacies,  and  will 
not  adjudge  them  contingent,  unless  the  provisions  of  the 
will  show  the  testator  intended  to  make  them  such  ;  and  the 
law  will  not  adjudge  a  partial  intestacy,  on  strained  or  doubt- 
ful interpretations. — McLeod  v.  McDonnell,  6  Ala.  236  ;  McLe- 
more  v.  McLemore,  8  Ala.  687  ;  Savage  v.  Benham,  17  Ala.  119 ; 
Banks  v.  Jones,  50  Ala.  480.  See,  also,  the  array  of  authori- 
ties collected  and  collated  in  the  briefs  of  counsel. 

The  case  of  Travis  v.  Morrison,  28  Ala.  494,  if  not  mate- 
rially shaded  by  the  apparent  hardship  of  the  opposite  con- 
struction, is  distinguishable  from  the  present  one,  at  least  in 
requiring  advancements,  made  to  them  for  maintenance  and 
education,  to  be  brought  into  account  against  them.  We  do 
not  overrule  Travis  v.  Morrison,  but  we  think  the  principles 
of  that  decision  should  not  be  extended. 

What  we  have  said  above  shows  that  the  legacies  under 
this  will  vested  in  interest  on  the  death  of  the  testator.  The 
3d  item  of  .the  will  is  in  the  following  language  :  "  It  is  my 
will  that  my  said  farms  be  kept  up  and  cultivated  by  my  ne- 
groes, until  my  grandchildren  [naming  them]  shall  marry,  or 
come  to  the  age  of  twenty-one  years,  when  an  equal  divis- 
ion of  all  my  estate  shall  then  be  made  between  them  or  the 
survivors."  The  4th  item  has  this  clause :  "  Should  my 
grand-daughter,  Anne  Eliza  Wilson,  live  to  become  entitled 
to  the  one-third  part  of  my  estate,  as  provided  in  the  3d 
item,"  &c.  This  language  shows,  that  the  testator  considered 
he  had  divided  his  estate  into  three  parts.  We  do  not  think 
these  clauses  sufficient  to  overthrow  the  presumption,  shown 
above,  that  the  testator  intended  to  create  vested  legacies. 
Ample  field  of  operation  is  left  to  the  clauses  above,  when 
we  hold  that  they  declare  a  condition,  on  which  the  legacies 
are  to  fail;  a  defeasible  bequest. 

Having  ascertained  that  the  legacies  under  Mr.  Wilson's 
will  were  and  are  vested,  it  follows,  that  the  bill  in  the  pres- 
ent case  is  fatally  defective,  in  failing  to  aver  presentation  or 
filing  of  the  claim  within  eighteen  months  under  the  statute. 
Fretivell  v.  McLemore,  52  Ala.  124. 

The  chancellor  did  not  err  in  sustaining  the  demurrer  to 
the  bill,  and  his  decree  is  affirmed. 
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Riley  v.  Stallworth. 

Action  by  Surety  against  Principal,  for  Money  Paid. 

1 .  Surety's  remedies  agabist  principal,  for  money  paid. — The  summary  remedy 
given  by  statute  to  a  surety  who  has  paid,  in  whole  or  iu  part,  the  debt  of  his 
principal  (Rev.  Code,  §  3U71),  is  cumulative  merely,  and  does  not  preclude  a 
common-law  action. 

2.  Statute  of  limitations :  how  pleaded  to  set-off. — When  the  statute  of  limita- 
tions is  pleaded  to  a  set-off,  the  plea  relates  to  the  commeucement  of  the  ac- 
tion, and  not  to  the  time  of  filing  the  plea;  and  the  validity  of  the  set-off  is 
preserved  by  the  statute  (Kev.  Code,  §  2647),  if  it  was  not  barred  when  the 
plaintiff's  cause  of  action  accrued. 

3.  Judgment  against  surety  by  confession  or  default. — Although  a  surety,  when 
sued,  is  prohibited  from  suffering  judgment  to  go  against  him  by  confession 
or  default,  "if  the  principal  debtor,  on  being  notified  of  the  pending  suit,  is 
willing  to  defend  the  suit  at  his  own  cost"  (Rev.  Code,  §3073);  yet,  if  he  suf- 
fers judgment  to  go  against  him  without  making  ;my  defense,  and  without  no- 
tice to  his  principal,  he  may  maintain  a  common-law  action  against  his  prin- 
cipal to  recover  the  money  paid  on  such  judgment;  but,  in  such-case,  he  occu- 
pies the  position  of  the  creditor,  suing  on  the  original  debt,  and  is  bound  to 
establish  its  validity,  and  to  repel  all  defenses  against  it. 

4.  What  debts  may  be  set  off. — Under  the  present  statute  of  set-off  (Rev. 
Code,  §  2542),  as  under  the  former  (Clay's  Digest,  338.  §  141),  a  debt  due  from 
the  plaintiff  to  one  of  two  or  more  defendants,  sued  jointly,  may  be  pleaded 
as  a  set-off. 

Appeal  from  the  Circuit  Court  of  Escambia. 

Tried  before  the  Hon.  John  K.  Henry. 

This  action  was  brought  by  Joseph  J.  Stallworth,  against 
"William  A.  Riley,  to  recover  the  sum  of  $525,  with  interest, 
alleged  to  have  been  paid  by  the  plaintiff,  on  the  30th  Sep- 
tember, 1873,  for  the  defendant,  and  on  his  implied  request ; 
and  was  commenced  on  the  14th  August,  1874.  The  com- 
plaint contained  the  common  count  for  money  paid,  and  a 
special  count,  which  averred  that  the  money  was  paid  "  in 
manner  as  follows  :  The  plaintiff  in  this  suit  brought  suit  in 
the  Circuit  Court  of  Conecuh  county,  on  the  19th  Septem- 
ber, 1871,  against  James  M.  Butler  and  John  W.  Butler,  on 
a  certain  promissory  note  for  $1,000  made  by  them,  paya- 
ble to  Cullen  Mims  or  bearer,  with  some  credits  thereon  in- 
dorsed, as  described  in  the  complaint  in  that  case  ;  to  which 
complaint  the  said  John  W.  Butler  pleaded  as  a  set-off,  among 
other  things,  a  certain  promissory  note  for  $525,  made  by  E. 
G.  Biley  &  Co.  and  this  plaintiff  on  the  6th  May,  1861,  and 
payable  one  day  after  date,  to  said  John  W.  Butler ;  and  at 
the  fall  term  of  said  court,  1873,  such  proceedings  were  had 
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in  said  court,  allowing  said  note  as  a  set-off  to  the  amount 
of  the  principal  thereof,  and  extinguishing  the  plaintiffs  said 
demand  to  the  amount  of  $525  ;  and  a  judgment  was  ren- 
dered against  plaintiff,  for  an  excess  of  $50.  And  plaintiff 
avers,  that  said  W.  A.  Riley,  the  defendant  in  this  suit,  was 
a  member  of  said  firm  of  E.  G.  Riley  &  Co.,  the  principals 
in  said  note  ;  and  tha  t  this  plaintiff  was  a  surety  on  said  note 
for  them,  and,  as  such  surety,  has  paid  the  principal  of-  said 
note  as  aforesaid  for  said  defendant,  at  his  implied  request," 
&c.  The  defendant  demurred  "  to  the  complaint,"  and  as- 
signed the  following  grounds  of  demurrer :  "  1st,  that  the 
facts  stated  do  not  constitute  a  cause  of  action,  inasmuch  as 
the  statute  has  pointed  out  a  different  remedy ;  2d,  that  the 
complaint  does  not  aver  that  either  this  defendant,  or  E.  G. 
Riley,  or  any  other  member  of  the  firm  of  E.  G.  Riley  &  Co., 
had  notice  of  the  set-off  pleaded  by  said  John  W.  and  James 
M.  Butler  in  the  suit  against  them  by  said  plaintiff."  The 
court  overruled  the  demurrer,  and  the  defendant  than  plead- 
ed, "  in  short  by  consent,  payment,  set-off,  and  the  statute  of 
limitations  of  six  years,  with  leave  to  give  any  special  matter 
in  evidence ; "  and  issue  was  joined  on  these  pleas. 

On  the  trial,  as  appears  from  the  bill  of  exceptions,  the 
plaintiff  offered  in  evidence  a  certified  transcript  of  his  suit 
against  the  Butlers,  which  showed  that  the  defendants  in 
that  suit  pleaded  the  general  issue  and  set-off,  and  that  there 
was  a  judgment  on  verdict  for  the  defendants,  for  $50,  the 
excess  of  the  note  pleaded  as  a  set-off  over  and  above  the 
note  on  which  the  action  was  founded ;  and  also  the  said 
note  so  pleaded  as  a  set-off,  as  described  in  the  complaint; 
and  it  was  admitted  by  the  defendant,  that  said  E.  G.  Riley 
&  Co.  were  the  principals  in  said  note,  that  said  Stallworth 
was  only  their  surety,  and  that  said  defendant  was  a  member 
of  that  firm  at  the  time  said  note  was  given.  The  defend- 
ant "  objected  to  the  introduction  of  this  evidence,  as  irrele- 
vant," and  reserved  an  exception  to  the  overruling  of  his 
objection.  The  evidence  showed,  also,  that  there  was  in 
fact  no  trial  and  verdict  in  the  suit  of  Stallworth  against  the 
Butlers  :  that  the  parties  and  their  attorneys  met  on  a  pro- 
posal to  compromise,  "  when  it  was  finally  agreed  that  the 
defendants  (Butlers)  should  lose  the  interest  on  their  note, 
as  usurious,  and  that  the  principal  should  be  allowed  as  a 
set-off  against  Stallworth's  action  against  them  ; "  and  that 
the  judgment  was  rendered,  as  on  verdict,  under  a  calcula- 
tion based  on  this  agreement.  It  was  further  proved,  that 
neither  the  defendant  in  this  suit,  nor  any  other  member  of 
the  firm  of  E.  G.  Riley  &  Co.,  had  any  notice  whatever  of 
Vol  tax 
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the  proceedings  in  that  suit,  until  after  the  rendition  of  the 
judgment. 

"  This  was  all  the  evidence  in  the  case ;  and  the  court 
thereupon  charged  the  jury,  among  other  things :  1.  That, 
according  to  the  record  evidence  in  the  case,  the  note  pleaded 
as  a  set-off  by  the  Butlers,  in  Stallworth's  action  against 
them,  was  not  barred  by  the  statute  of  limitations  at  the 
time  that  action  was  commenced ;  and  that,  if  it  was  not 
barred  at  that  time,  and  if  said  J.  W.  Butler  held  it  at  that 
time,  then  said  note  was  not  barred  when  it  was  so  pleaded 
as  a  set-off,  as  the  statute  of  limitations  would  cease  to  run 
from  the  accrual  of  the  plaintiff's  right  of  action,  which  was 
at  the  commencement  of  his  said  suit  as  shown  by  said 
record.  2.  That  if  the  evidence  shows  that  said  plaintiff  and 
the  Butlers,  being  represented  by  counsel,  got  together  with 
their  counsel,  and  reduced  the  amount  due  on  the  note 
pleaded  as  a  set-off  by  the  Butlers,  and  agreed  that  they 
should  have  judgment,  as  by  jury  and  verdict,  for  what  was 
found  to  be  in  excess  of  plaintiff's  demand;  and  that  a  judg-* 
ment  was  rendered  in  accordance  with  this  agreement ;  this 
would  not  be,  in  legal  contemplation,  a  confession  of  judg- 
ment by  Stallworth  on  the  set-off,  and  no  notice  to  the  Ri- 
leys  of  the  pendency  of  said  plea  of  set-off  would  be  neces- 
sary." 

The  defendant  excepted  to  each  of  these  charges,  and  re- 
quested the  following  charges,  which  were  in  writing  :  "  1. 
That  if  six  years  had  elapsed,  from  the  time  said  note  fell 
due,  until  it  was  pleaded  as  a  set-off  by  the  Butlers,  not  count- 
ing from  the  11th  January,  1861,  to  the  21st  September,  1865  ; 
and  if  the  defendant  (Riley)  himself  had  not  made  a  pay- 
ment on  said  note,  nor  promised  in  writing  to  pay  the  same, 
and  did'not  waive  his  right  to  plead  the  statute  of  limitations 
at  the  time  of  the  rendition  of  the  judgment  on  said  plea  of 
set-off,  or  at  any  time  before ;  then  the  plaintiff  can  not  re- 
cover in  this  action. 

"  2.  That  if  six  years  had  elapsed  from  the  time -said  note 
fell  due  up  to  the  time  the  plea  of  set-off  was  filed,  not  count- 
ing the  time  between  the  11th  January,  1861,  and  the  21st 
September,  1865 ;  and  the  defendant  had  not  himself  made 
a  payment  on  said  note,  nor  promised  in  writing  to  pay  the 
same,  this  would  have  constituted  a  good  defense  to  said  set- 
off, so  far  as  this  defendant  is  concerned ;  and  if  the  evi- 
dence further  shows  that  neither  said  defendant  nor  said  E. 
G.  Riley  had  notice  of  the  filing  of  said  plea  of  set-off,  and 
that  plaintiff  confessed  judgment  on  said  plea,  or  permitted 
judgment  to  go  by  default,  then  the  plaintiff  is  not  entitled 
to  recover  in  this  case. 
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"  3.  That  if  the  jury  find,  from  the  evidence,  that  plain- 
tiff made  a  compromise  with  the  Butlers,  one  or  both,  by 
which  he  consented  to  admit  the  plea  of  set-off,  and  that 
judgment  might  be  rendered  against  him  for  the  excess,  this 
would  be  a  confession  of  judgment  by  plaintiff  on  said  plea 
of  set-off. 

"  4.  That  a  payment  made  by  one  party  to  a  note  will  not 
stop  the  running  of  the  statute  of  limitations  as  to  another 
joint  obligor,  not  concerned  in,  nor  consenting  to  such  pay- 
ment ;  and  if  it  appears  that  the  claim  was  barred,  payments 
made  on  it  will  not  avoid  the  running  of  the  statute  of  lim- 
itations, unless  the  proof  shows  that  they  were  made  by  the 
party  sought  to  be  charged. 

"  5.  That  if  the  suit  was  by  Stallworth  alone,  against  James 
M.  Butler  and  John  "W.  Butler,  and  the  note  pleaded  as  a 
set-off  was  the  individual  property  of  said  John  W.  Butler  * 
it  was  not  a  proper  set-off,  if  it  had  been  resisted,  and  would 
have  been  a  proper  defense  by  said  Stallworth,  under  a  sworn 
plea,  denying  the  ownership  by  the  Butlers  of  said  note 
offered  as  a  set-off  to  an  action  brought  against  them 
jointly." 

The  court  refused  each  of  these  charges,  and  the  defend- 
ant excepted  to  their  refusal ;  and  he  now  assigns  as  error 
the  charges  given  by  the  court,  the  refusal  of  the  several 
charges  asked,  the  rulings  of  the  court  on  the  evidence,  and 
the  overruling  of  his  demurrer  to  the  complaint. 

J.  M.  Whitehead,  for  appellant. 

J.  W.  Poset,  contra. 

BBICKELL,  C.  J. — We  do  not  suppose  the  appellee  could 
have  resorted  to  the  summary  remedy,  given  by  the  statute 
(R.  C.  §  3071),  against  a  principal,  in  favor  of  a  surety  who 
has  paid,  in  whole  or  in  part,  a  judgment  rendered  against 
him,  for  the  debt  of  the  principal.  That  is  not,  however, 
material ;  for  a  statutory  remedy  of  this  kind  is  merely  cu- 
mulative, not  excluding  the  common-law  remedy,  and  the 
plaintiff  has  the  right  to  elect  which  he  will  pursue. — Saiv- 
yer  v.  Balleiv,  4  Port.  116. 

2.  When  the  cause  of  action  accrued  to  the  appellee,  on 
which  the  suit  against  Butler  was  founded,  the  statute  of 
limitations  had  not  perfected  a  bar  to  the  debt  pleaded  as  a 
set-off,  on  which  the  appellee  was  liable  as  the  surety  of  the 
appellant.  The  statute  expressly  preserves  the  validity  of 
the  debt  as  a  set-off,  though  time  had  operated  a  bar  to  its 
recovery  when  pleaded. — R.  C.  §  2647.     Besides,  the  plea  of 
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set-off  related  to  the  commencement  of  the  suit,  and  the 
statute  of  limitations  had  not  then  operated  a  bar.  The  set- 
off was  consequently  good,  although  barred  at  the  time  the 
plea  was  filed. — Waterman  on  Set-off,  §  94,  p.  109. 

3.  We  cannot  perceive  that  the  statute  (B.  C.  §  3073),  pro- 
hibiting a  surety  from  confessing  judgment,  or  submitting  to 
a  judgment  by  default,  when  sued  alone,  if  the  principal  is 
willing  to  indemnify  him,  and  to  defend  the  suit,  has  any  ap- 
plication to  the  facts  of  this  case.  We  lay  no  stress  on  the 
fact,  that  there  was  not  a  suit  against  the  surety  by  the  cred- 
itor, but  that  the  debt,  on  which  the  surety  was  liable,  was 
pleaded  as  a  set-off  by  the  creditor  to  a  demand  the  surety 
was  prosecuting  against  him.  Such  a  case  may  not  be  within 
the  precise  words,  and  yet  come  within  the  spirit  of  the  stat- 
ute. The  manifest  purpose  of  the  statute  was,  to  confer  on 
.the  surety  the  right,  by  notice  to  the  principal,  of  requiring 
him  to  intervene,  and,  after  indemnifying  the  surety  as  the 
court  should  direct,  to  take  upon  himself  the  burden  of  the 
suit.  If  he  failed  to  intervene,  after  such  notice,  the  judg- 
ment against  the  surety  would,  in  the  absence  of  fraud,  be- 
come conclusive  against  him,  cutting  off  all  defenses  to  the 
original  debt.  It  was  intended,  also,  to  preclude  the  surety 
from  submitting  to  a  judgment,  from  the  payment  of  which 
a  new  debt  in  his  favor  against  the  principal  would  arise,  if 
the  principal  was  willing  to  defend  against  such  judgment, 
at  his  own  cost.  But,  it  was  never  intended,  that  the  failure 
of  the  surety  to  give  notice  to  the  principal,  of  the  pending 
suit,  should  bar  a  recovery  from  the  principal  of  the  amount 
the  surety  may  have  paid  in  extinguishment  of  the  just  debt 
which  the  principal  was  primarily  liable  to  pay.  Nor  was  it 
intended  to  compel  the  surety  into  useless  and  expensive  lit- 
igation— to  the  defense  of  a  suit,  when  no  ground  of  defense 
existed.  Nor  was  it  intended  to  prevent  him  from  confessing 
judgment,  or  submitting  to  judgment  by  default,  taking  upon 
himself,  when  suing  the  principal  for  indemnity,  the  burden 
of  establishing  the  validity  o|  the  original  debt,  and  repell- 
ing, as  the  creditor,  if  suing  the  principal,  would  have  been 
bound  to  repel,  all  defenses  against  it. 

A  notice  to  the  appellant,  to  intervene  in  the  suit,  in  which 
tlie  set-off  of  this  debt  against  his  surety,  the  appellee,  was 
allowed,  would,  so  far  as  the  facts  show,  have  been  an  invi- 
tation to  enter  into  vexatious  litigation.  The  only  defense 
which  could  have  been  made  was  usury  ;  and  that  the  surety 
insisted  on,  reducing  the  amount  allowed  as  a  set-off,  to  the 
principal  alone.  What  just  cause  of  complaint  can  the  ap- 
pellant have,  that  he  was  not  notified  to  appear  and  defend 
the  suit ;  or  that  the  appellee,  having,  by  agreement  with 


486  SUPEEME   COURT  [Deo-  Term, 

[Griffin  v.  Pringle.] 

the  creditor,  reduced  the  set-off  to  the  amount  legally  recov- 
erable, submitted  to  the  judgment  the  law  required  to  be 
rendered,  without  the  farce  of  a  trial,  as  if  there  was  a  real 
and  honest  controversy?  The  appellee  invaded  no  right  of 
the  appellant,  and  deprived  him  of  no  defense  to  the  origi- 
nal debt.  The  statute  cannot  be  construed,  as  he  would  have 
it  construed,  that  the  confession  of  judgment  by  a  surety  bars 
his  right  of  recovery  from  the  principal,  though  the  debt  was 
just,  and  there  was  not  a  shadow  of  defense  against  it.  If 
the  appellee  had  voluntarily  paid  in  money  the  debt  to  But- 
ler, at  the  time  of  commencing  suit  against  him ;  or,  if  he 
had  then  accepted  the  debt  from  Butler,  in  satisfaction  of  the 
debt  due  from  him,  there  could  not  have  been  the  pretense 
of  defense  against  his  demand  for  reimbursement ;  and  there 
is  no  more  force  in  the  defense  now  urged. 

4.  In  Huddleston  v.  Askey,  at  present  term,  we  re-affirmed 
decisions  of  this  court,  commencing  in  Minor's  Reports,  and 
continuing  to  the  present  day,  whenever  the  question  lias 
been  presented,  that  when  two  are  jointly  sued,  the  debt  of 
the  plaintiff  to  one  of  the  defendants  is  a  good  set-off. 

There  is  no  error  in  the  record,  and  the  judgment  is 
affirmed. 


Griffin  v.  Pringle. 

Bill  in  Equity  by  Administrator  of  Debtor  and  Creditor  Estates, 
for  Settlement  and  Distribution. 

1.  Repugnant  previsions  in  will. — When  a  will  contains  provisions  which  are 
irreconcilably  repugnant,  the  later  clause  must  prevail  over  the  prior,  and  the 
general  intent  must  prevail  over  a. particular  intent, 

2.  Will  construed  as  creating  estate  for  life  in  widow  and  son,  charged  with  sup- 
port of  daughters,  and  intestacy  as  to  fee. — A  will  contained  the  following  pro- 
visions: "I  give,  devise,  and  bequeath,  uuto  my  beloved  wife  and  son  George 
all  my  real  and  personal  estate,  to  support  them  duriug  their  natural  lives;  and 
immediately  after  my  decease,  it  is  also  my  desire  that  my  son  Alexander  take 
the  managemeut  and  control  of  the  negroes  and  plantation,  for  his  mother, 
and  brothers,  and  sisters;  and  it  is  also  my  desiro  that  Sarah,  Nancy,  and  Mary'' 
[testator's  daughters]  "have  their  support.  It  is  also  my  desire  that  Thomas 
work  with  his  brother  Alexander  in  helping  to  make  a  support  for  the  family, 
and  to  assist  him  in  paying  the  debts  of  the  estate.  I  also  constitute,  nomin- 
ate, and  appoint  Alexander  and  John  as  my  executors."  Held,  that  the  widow 
and  George  took  an  estate  for  life  in  all  the  property,  as  tenants  in  common, 
charged  with  the  support  of  the  three  daughters  out  of  the  income;  that  the 
trust  to  manage  and  control,  confided  to  Alexander,  continued  only  during  the 
existence  of  the  estate  for  life;  and  that  there  was  an  intestacy  as  to  the  rever- 
sion of  the  entire  estate. 

Von.  lyi. 


W76.]  OF  ALABAMA.  487 

[Griffin  v .  Pringle.  ] 

3.  Diligence  required  of  trustee ;  measure  of.— The  law  does  not  exact  infalli- 
.      bility  from  a  trustee,  nor  bold  him  accountable  for  mere  errors  of  judgment: 

good  faith,  integrity  of  purpose,  and  that  degree  of  diligence  which  a  man  of 
ordinary  prudence  bestows  upon  his  own  affairs,  are  the  measure  of  his  duty 
.    and  responsibility, 

4.  Compensation  and  reimbursement  of  trustee. — A  trustee  is  entitled  to  rea- 
sonable compensation  for  his  services  and  risks,  and  has  a  lien  on  the  trust' 
property  for  the  reimbursement  of  his  expenses  legitimately  incurred  in  the 
execution  of  the  trust. 

5/  Settlement  of  debtor  and  creditor  estates  by  common  administrator.— When 
the  same  person  is  the  administrator  of  the  estates  of  two  deceased  persons, 
and  one  estate  is  indebted  to  the  other,  the  Chancery  Court  alone  has  jurisdic- 
tion of  their  settlement. 

Appeal  from  the  Chancery  Court  of  Lee. 

Heard  before  the  Hon.  N.  S.  Graham. 

The  original  bill  in  this  case  was  filed  on  the  11th  June, 
1874,  by  Andrew  B.  Griffin,  against  the  heirs  at  law  and  dis- 
tributees of  the  estate  of  James  Pringle,  deceased,  who  died 
in  Bussell  county  (in  that  portion  now  embraced  in  Lee 
county),  in  1854;  and  whose  last  will  and  testament,  which 
was  there  duly  proved  and  admitted  to  probate,  was  in  these 
words  :  "  As  to  such  worldly  estate  as  it  hath  pleased  God 
to  bless  me  with  in  tills  life,  I  give,  devise,  and  bequeath, 
unto  my  beloved  wife  and  son,  George  Pringle,  all  my  real 
and  personal  estate,  such  as  land  and  negroes,  stock  of  all 
kinds,  hogs,  cows,  horses,  mules,  and  all  the  plantation  tools, 
/or  to  support  them  during  their  natural  lives ;  and  immedi- 
ately after  my  decease,  it  is  also  my  desire  that  nry  son,  Alex- 
ander Pringle,  take  the  management  and  control  of  the 
negroes  and  plantation,  for  his  mother,  and  brothers,  and 
sisters ;  and  it  is  also  my  desire  that  Sarah  K.  Pringle, 
Nancy  A.  Pringle,  and  Mary  E.  Pringle  have  their  support. 
It  is  my  desire,  also,  that  Thomas  W.  Pringle  work  with  his 
brother,  Alexander  Pringle,  in  helping  to  make  a  support  for 
the  family,  and  to  assist  him  in  paying  the  debts  of  the  estate. 
I  also  constitute,  nominate,  and  appoint  Alexander  Pringle 
and  John  G."  Pringle,  as  my  executors." 

The  bill  contained  only  six  paragraphs,  in  which  the  fol- 
lowing facts  were  alleged :  1.  The  death  of  said  James  Prin- 
gle, and  the  probate  of  his  last  will  and  testament,  a  copy  of 
which  was  made  an  exhibit.  2.  That  John  G.  Pringle,  one 
of  the  persons  named  in  the  will  as  executors,  was  a  non- 
resident ;  that  Alexander  Pringle  alone  qualified  as  executor, 
and,  in  the  execution  of  the  powers  conferred  by  the  will, 
"  carried  on  farming  operations  on  the  testator's  lands,  and 
.thereby  made  and  provided  a  support  and  maintenance  for 
the  testator's  family,  as  provided  by  said  will,  and  thereby 
and  therefor  contracted  the  following  debts,"  specifying  the 
names  of  the  creditors  and  the  amounts  of  their  respective 
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debts ;  "  all  of  which  were  articles  for  the  support  of  the 
family,  and  to  carry  on  the  said  farming  operations,  and 
constitute  a  valid  charge  on  said  testator's  estate,  but  for 
which  the  estate  of  said  Alexander  Pringle  is  liable."  3. 
That  the  testator's  estate  consisted  of  certain  lands,  which 
were  particularly  described.  4.  That  Alexander  Pringle  died 
in  1872,  not  having  fully  executed  said  will,  and  the  adminis- 
tration of  said  estate  having  been  removed  to  Lee  county ; 
and  that  the  complainant  was  duly  appointed  administrator 
of  his  estate,  and  also  administrator  de  bonis  non,  with  the 
will  annexed;  of  said  James  Pringle,  by  the  Probate  Court  of 
Lee  county.  5.  That  the  widow  of  said  testator,  and  his  son 
George,  had  both  departed  this  life,  the  time  of  their  res- 
pective deaths  not  being  stated  ;  and  that  the  heirs .  and  dis- 
tributees of  said  testator's  estate  are  :  "John  G.  Pringle,  over 
twenty-one  years  old,  residing  in  Savannah,  Chatham  county, 
Georgia ;  Sarah  K.  Pringle,  Nancy  A.  Pringle,  and  Mary 
Pringle,  all  over  twenty-one  years  of  age,  and  all  residing  in 
said  county  of  Lee  ;  Thomas  G.  Pringle,  of  unsound  mind, 
over  twenty-one  years  old,  and  residing  in  Lee  county  ;  and 
Avarilla  Duncan,  John  A.  Duncan,  George  W.  Duncan,  and 
Camilla  Duncan,  all  over  twenty-one  years  old,  and  residing 
in  Cass  county,  Texas,  post-office  unknown."  6.  The  prayer 
of  the  bill  was,  that  the  court  would,  "on  final  hearing,  de- 
clare that  said  debts  constitute  a  valid  lien  and  charge  upon 
the  said  testator's  estate,  mentioned  in  the  third  paragraph 
of  this  bill,  and  the  same  be  sold,  and  the  said  debts  be  paid 
and  satisfied ;  and  send  an  order  to  the  Hon.  Wilson  Williams,' 
the  probate  judge  of  said  county,  directing  him  to  send  all 
the  papers  pertaining  to  said  testator's  estate  to  this  honor- 
able court,  there  to  be  further  and  fully  administered ;  and 
for  other  and  further  relief,"  <fcc. 

A  joint  answer  to  the  bill  was  filed  by  Sarah,  Nancy,  and 
Mary  Pringle,  in  which  was  incorporated  a  demurrer,  assign- 
ing the  following  grounds  :  "1st,  that  said  bill  has  no  equity; 
2d,  that  it  shows  no  right  in  the  plaintiff  to  sue  for  a 
sale  of  the  lands  of  James  Pringle's  estate ;  3d,  that  it  shows 
no  right  in  Alexander  Pringle  to  charge  the  said  lands  ;  4th, 
that  it  states  no  facts  showing  that  he  did  so,  or  endeavored 
to  do  so  ;  5th,  that  no  account  is  rendered  between  said  Alex- 
ander and  the  estate  said  to  be  in  his  charge,  so  as  to  enable 
the  court  to  strike  a  balance  between  him  and  the  trust  es- 
tate ;  6th,  that  the  bill  does  not  show  the  character  in  which 
the  plaintiff  sues." 

An  amended  bill  was  afterwards  filed,  alleging  "that  said 
Alexander  Pringle,  in  executing  said  trust,  expended  a  large 
sum  of  money,  which  is  a  proper  charge  on  said  estate  ;  that 
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said  expenditure  was  reasonable,  just,  and  necessary  for  the 
execution  of  said  trust ;  that  said  Alexander  Pringle  devoted 
his  personal  services  and  time  to  the  execution  of  said  trust, 
for  eighteen  years ;  that  said  services  constitute  a  valid 
charge  on  said  trust  estate,  and  are  reasonably  worth  the 
sum  of  $2,500 ;  and  that  complainant,  as  administrator  of 
said  Alexander  Pringle,  or  James  Pringle,  deceased,  has  no 
■  effects  whereby  to  repay  said  expenditures,  and  to  pay  for 
said  services."  The  amended  bill  prayed,  "in  addition  to 
the  relief  hereintofore  prayed,"  that  the  court  would  "de- 
clare that  said  expenditures  and  charges  for  personal  ser- 
vices constitute  a  valid  charge  on  said  estate ;  that  a  refer- 
ence be  had  with  the  register,  as  master,  to  determine  and 
report  what  sum  said  Alexander  Pringle  did  so  expend  in 
the  execution  of  said  trust,  and  what  sum  his  said  personal 
services  to  said  trust  estate  are  justly  worth." 

The  said  Sarah,  Nancy,  and  Mary  Pringle,  answering  the 
amended  bill,  demurred  to  it,  on  the  ground  of  a  variance 
and  inconsistency  between  it  and  the  original  bill ;  and  to  the 
bills  original  and  amended,  on  the  grounds  of  multifarious- 
ness, uncertainty  as  to  the  character  in  which  the  plaintiff 
sued,  lapse  of  time  and  staleness  of  the  demand,  and  want 
of  equity.  The  chancellor  sustained  the  demurrer,  and  dis- 
missed the  bill,  for  want  of  equity ;  and  his  decree  is  now  as- 
signed as  error. 

H.  C  Lindsey,  for  appellant. — The  original  bill  stated  the 
necessary  facts,  and  showed  the  relation  which  the  complain- 
ant sustained  to  them ;  and  even  if  it  was  doubtful  whether 
he  sued  individually,  or  as  administrator  of  Alexander  Prin- 
gle, the  doubt  was  removed  by  the  amended  bill,  which 
clearly  discloses  his  representative  character.  That  such  an 
amendment  is  allowable,  see  Crimm  v.  Cmivford,29 Ala.  623; 
Ageev.  Williams,  30  Ala.  636;  Harris  v.  Plant,  31  Ala.  638 ; 
Watson  v.  Collins,  37  Ala.  587.  As  to  the  executor's  right  to 
be  reimbursed  for  his  expenditures,  incurred  in  the  perform- 
ance of  the  duties  imposed  on  him  by  the  will,  and  for  his 
personal  services,  see  Perry  on  Trusts,  §§  473,  485 ;  Cham- 
bers v.  Mauldin,  4  Ala.  447. 

Geo.  W.  Hooper,  contra,  cited  Lyon  v.  Hays,  30  Ala.  430 ; 
MulhaU  v.  Williams,  32  Ala.  489 ;  Askew  v.  Myriok,  54  Ala.  30. 

STONE,  J.— James  Pringle  died,  testate,  in  1854.  He  left 
surviving  him  a  widow,  and  the  following  children :  John  G., 
Alexander,  Thomas  "W.,  George,  Sarah  K.,  Nancy  A.,  and 
Mary  Pringle ;  also,  probably,  another  daughter,  or  children 
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of  a  daughter,  named  Duncan.  The  will  is  an  anomaly. 
The  property  consisted  of  lands,  slaves,  stock,  plantation 
implements,  and,  doubtless,  household  furniture.  The  lan- 
guage of  the  will  is :  "I  give,  devise,  and  bequeath,  unto  my 
beloved  wife  and  son,  George  Pringle,  all  my  real  and  per- 
sonal estate,  to  support  them  during  their  natural  lives ;  and 
immediate  after  my  decease,  it  is  also  my  desire  that  my  son, 
Alexander  Pringle,  take  the  management  and  control  of  the 
negroes  and  plantation,  for  his  mother,  and  brothers,  and  sis- 
ters ;  and  it  is  also  my  desire  that  Sarah  K.  Pringle,  Nancy 
A.  Pringle,  and  Mary  E.  Pringle,  have  their  support.  It  is 
also  my  desire  that  Thomas  W.  Pringle  work  with  his  brother, 
Alexander  Pringle,  in  helping  to  make  a  support  for  the  fam- 
ily, and  to  assist  him  in  paying  the  debts  of  the  estate.  I 
also  constitute,  nominate,  and  appoint  Alexander  Pringle  and 
John  G.  Pringle,  my  executors."  Alexander  Pringle  alone 
qualified,  and  took  upon  himself  the  trust. 

1.  In  construing  a  will,  it  is  our  duty  to  consult  the  whole 
will,  and  give  effect  to  the  expressed  intention  of  the  testator, 
when  we  can  gather  it,  and  such  intention  does  not  violate 
any  rule  of  law.  Clauses  apparently  conflicting  must  be 
harmonized,  if  possible ;  and  if  they  cannot  be  harmonized, 
then  the  later  clause  will  prevail  over  the  earlier,  as  being 
the  latest  expression  of  the  testator's  will ;  and  a  general  in- 
tent will  prevail  over  a  particular  intent,  if  irreconcilably  re- 
pugnant to  it. — Jarman's  7th  canon  of  construction,  2  Jar. 
on  Wills,  741;  1  Eedf.  on  Wills,  420;  Walker  v.  Walker,  17 
Ala.  396;  MiRer  v.  Flournoy,  26.  Ala.  724;  Gibson  v.  Land,  27 
Ala.  117  ;     Pace  v.  Bonner,  27  Ala.  307. 

2.  The  proper  construction  of  the  will  before  us'  is  no  easy 
task.  Part  of  it  is  devoted  to  bequests  that  are  beneficial ; 
while,  so  far  as  Alexander  and  Thomas  W.  Pringle  are  con- 
cerned, it  imposes  only  burdens.  Whether  they  are  to  share 
in  the  income  of  the  property  is  no  where  expressed.  We 
have  no  hesitation  in  saying,  that  a  life-estate  in  the  title  to 
all  the  property  was  thereby  vested  in  the  widow  and  George 
Pringle,  while  the  management  and  control  of  the  negroes 
and  plantation  were  put  in  the  hands  of  Alexander  Pringle. 
This  is  said  to  be  "  for  his  mother,  brothers,  and  sisters." 
What  is  meant  by  this,  it  is  difficult  to  say.  It  probably  de- 
pends on  the  then  condition  of  his  family ;  to  what  extent 
scattered  and  provided  for,  and  constituting  a  part  of  his 
family.  The  next  clause  rather  confuses,  than  sheds  any 
light  on  this.  It  directs  that  the  three  daughters,  Sarah  K., 
Nancy  A.,  and  Mary  E.  Pringle  have  their  support ;  evidently 
out  of  the  property,  or  its  income :  the  latter,  if  sufficient. 
To  go  beyond  the  iatter,  would  trench  on  the  life-estate  to  the 

VOX,.    LVI. 


1876.]  OF  ALABAMA.  491 

[Griffin  v.  Pringle.  ] 

widow  and  his  son  George  ;  therefore,  we  hold  that  it  must 
come  out  of  the  income.  This  is  made  a  charge  on  the  life- 
estate. 

But  a  difficulty  arises  here.  These  three  females  are  sis- 
ters of  Alexander  Pringle,  and  are  embraced  in  the  trust  con- 
fided to  him,  to  manage  and  control  the  property  "for  his 
.mother,  brothers,  and  sisters."  To  what  extent  for  them? 
If  for  their  present  support,  then  there  was  no  use  for  the 
later  expression,  that  they  were  to  have  their  support ;  and, 
in  this  connection,  it  becomes  material  to  inquire,  what  are 
the  meaning  and  object  of  the  testator,  when  he  directs  that, 
immediately  after  his  decease,  "  Alexander  Pringle  take  the 
management  and  control  [of  the  property]  for  his  mother,  and 
brothers,  and  sisters?"  In  the  absence  of  averment  of  the 
then  residence  of  the  different  members  of  the  family,  we 
are  not  able  to  reconcile  and  give  operation  to  the  several 
clauses  of  the  will.  We  do  not  hesitate  to  declare,  that  the 
support  of  the  three  named  females  was  made  a  charge  on 
the  life-estate,  being  the  usufrrfct  of  the  property,  which  the 
will  gives  to  the  widow  and  George  Pringle.  We  hold,  fur- 
ther, that  the  will  only  disposes  of  a  life-estate  to  the  widow 
and  George,  who,  under  our  statute,  must  be  held  to  have 
taken  as  tenants  in  common.  The  reversion  of  the  entire  es- 
tate was  left  undisposed  of,  and,  as  to  that,  the  testator  died 
intestate.  And  we  hold,  too,  that  the  trust  to  manage  and 
control,  confided  to  Alexander  under  the  will,  continued  only 
during  the  life-estate ;  and  that,  after  that,  he  was  remitted 
to  his  powers  as  executor  only. 

3.  The  bill  avers,  that  Alexander  Pringle  entered  upon, 
and  discharged  the  duty  of  managing  and  controlling  the 
estate  ;  and  there  is  nothing  in  the  bill  tending  to  show  that 
he  did  not  do  it  faithfully.  We  judicially  know,  as  a  matter 
of  public  history,  that  slaves  were  emancipated  by  the  close 
of  the  war,  in  1865.  Mr.  Pringle's  estate  consisted  of  a  plan- 
tation and  slaves.  The  chances  of  working  the  plantation 
successfully  and  profitably  were  materially  diminished  by 
that  event.  The  will  shows  that  the  testator,  at  the  time  of 
his  death,  owed  debts,  but  their  amounts  are  not  shown. 
Under  these  circumstances,  and  in  the  troubles  incident  to 
the  war  and  its  results,  it  is  not  surprising  that  the  manag- 
ing trustee,  with  the  purest  intentions  and  strictest  economy, 
would  sometimes  find  it  necessary  to  incur  liabilities  in  the 
execution  of  the  trust,  and  to  save  the  trust  property.  The 
law  does  not  exact  infallibility  from  a  trustee,  nor  hold  him 
accountable  for  errors  of  judgment,  if  he  act  in  good  faith. 
Men  of  ordinary  prudence,  many  of  them,  fell  into  serious 
errors,  and  suffered  grievous  losses,  in   their  early  experi- 
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ments  with  freed  laborers.  It  was  Alexander  Pringle's  duty 
to  manage  and  control  the  property ;  and  the  law  exacted 
from  him  only  integrity  of  purpose,  and  that  degree  of  dili- 
gence which  an  ordinarily  prudent  man  bestows  about  his 
own  affairs.  Bringing  to  the  service  this  good  faith,  and  this 
measure  of  diligence,  the  law  does  not  hold  him  accountable 
for  his  misadventures. — See  Gould  v.  Hayes,  19  Ala.  238 ; 
Henderson  v.  Simmons,  33  Ala.  291 ;  Baldwin  v.  Hatchett,  at 
the  present  term ;  Tiff.  &  Bull,  on  Trusts,  599. 

4.  In  Alabama,  and  generally  in  the  United  States,  trus- 
tees are  entitled  to  reasonable  compensation  for  their  services 
and  risks  —  Gould  v.  Hayes,  25  Ala.  432 ;  Bend-all  v.  Bendall, 
24  Ala.  306 ;  Tiff.  &  Bull,  on  Trusts,  858.  "  The  expenses  of 
a  trustee,  in  the  execution  of  a  trust,  are  a  lien  upon  the 
estate  ;  and  he  will  not  be  compelled  to  part  with  the  prop- 
erty, until  his  disbursements  are  repaid." — Perry  on  Trusts, 
§§  907,  915.  "A  trustee  may  reimburse  himself,  for  money 
advanced  in  good  faith  for  the  benefit  of  the  cestui  que  trust, 
or  for  the  protection  of  the  property,  or  for  his  own  protec- 
tion in  the  management  of  the  trust.  It  is  a  rule,  that  the 
cestui  que  trust  ought  to  save  the  trustee  harmless,  where  the 
trustee  has  honestly,  fairly,  and  without  possibility  of  gain 
to  himself,  paid  out  money  for  the  benefit  of  the  cestui  que 
trust" — Perry  on  Trusts,  §485;  Altimus  v.  Elliott,  2  Penn. 
St.  62;  Barlow  v.  Grant,  2  Vernon,  255;  Attorney- General  v. 
Mayor,  2  Myl.  &  Cr.  406;  Attorney- General  v.  Pearson,  2 
Coll.  581 ;  Iredell  v.  Langston,  1  Dev.  Eq.  392 ;  Balsh  v.  Hy- 
ham,  2  Pr.  Williams,  453. 

5.  In  the  present  bill,  it  is  not  shown  when  Mrs.  Pringle 
and  George  Pringle  died;  and  hence  wecannottell  when  the 
special  trust  to  manage  and  control  ceased.  There  are  many 
other  defects  in  the  bill,  amoog  which  we  mention  a  failure 
to  set  forth,  either  generally  or  specially,  how  Alexander 
Pringle  administered  the  trust,  or  accounted  for  the  income  ; 
whether  the  debts  described  in  the  bill  were  contracted  be- 
fore or  after  the  termination  of  the  life-estate,  and  the  neces- 
sity or  reason  for  contracting  them,  and  on  what  considera- 
tion. There  is  no  averment,  negativing  the  receipt  and  use 
by  Alexander  of  the  income  of  the  estate,  or  some  part 
thereof,  as  compensation  to  himself;  and  no  account  rendered, 
or  denial  of  liability  to  account,  so  as  to  show  the  trust  fund 
in  fact  owes  said  Alexander's  estate.  Nor  is  there  any  aver- 
ment, or  prayer,  offering  to  settle  said  Alexander's  executor- 
ship or  trust,  or  praying,  for  that  purpose,  to  transfer  the 
settlement  to  the  Chancery  Court,  the  only  court  having  juris- 
diction to  make  the  settlement  between  the  two  estates,  of 

Vol  i.vi. 


1876.]  OF  ALABAMA.  493 

[Hall  &  Long  v.  Jones.  1 

each  of  which  the  same  person  is  administrator. — Bruce  v. 
Strickland,  47  Ala.  192 ;  Hays  v.  CocJcreU,  41  Ala.  75. 

What  we  have  said  above  is  in  great  ignorance  of  the  real 
merits  of  the  present  controversy.  We  have  only  consid- 
ered the  bill,  and  amended  bill,  as  they  and  the  demurrers 
are  all  of  the  pleadings  that  are  properly  before  us.  It  may 
be  that  this  family  lived  and  labored  together  for  their  com- 
mon support  and  benefit,  with  no  thought  or  intention,  on 
the  part  of  any  member  thereof,  to  make  a  charge  for  the 
same.  The  very  long  period  such  a  relation  appears  to  have 
been  kept  up,  gives,  at  least,  plausibility  to  this  theory.  If 
such  was  the  case,  no  allowance  for  such  services  should  be 
made.  We  do  not  affirm  there  is  a  liability  for  the  other 
debts,  those  set  forth  in  the  original  bill.  The  averments  of 
the  bill,  as  we  have  shown,  are  too  meagre  to  justify  us  in 
hazarding  an  opinion. 

The  bill  is  fatally  defective,  and  the  chancellor  did  not  err 
in  dismissing  it ;  but,  inasmuch  as  it  is  possible  the  com- 
plainant may  be  entitled  to  some  relief,  we  will  so  modify  the 
decree  as  to  make  it  a  dismissal  without  prejudice. 

Affirmed,  and  bill  dismissed  without  prejudice. 


Hall  &  Long:  *&•  Jones. 

Action  against  Retired  Partner,  on  Partnership  Debt. 

1.  Dissolution  of  partnership;  liability  of  retired  partner. — When  a  partner- 
ship is  dissolved  by  the  retirement  of  one  of  the  partners,  and  is  succeeded  in 
business  by  a  new  partnership,  composed  partly  of  the  remaining  partners,  the 
retiring  partner  is  not  discharged  from  liability  for  the  debts  of  the  old  part- 
nership, in  the  absence  of  an  agreement,  express  or  implied,  with  the  creditors; 
and  neither  the  failure  of  a  creditor  to  demand  payment  of  him,  for  a  period 
of  time  less  than  that  prescribed  as  a  bar  by  the  statute  of  limitations,  nor  a 
demand  of  payment  from  the  new  firm,  nor  the  receipt  of  interest,  or  even  a 
partial  payment  of  his  debt,  from  the  new  firm,  nor  all  these  facts  combined, 
necessarily  establish  such  agreement;  though  they  are  proper  evidence  to  be  sub- 
mitted to  the  jury,  under  appropriate  instructions  from  the  court,  as  relevant 
to  the  question  whether  such  agreement  in  fact  existed. 

2 .  Same ;  burden  of  proof.  — In  an  action  against  the  retiring  partner,  by  a 
creditor  of  the  old  partnership,  the  onus  is  on  the  defendant  to  prove  his  dis- 
charge, either  by  express  agreement,  or  by  facts  from  which  an  agreement  will 
be  implied. 

3.  Same  ;  notice  of  change  in  partnership. — The  practice  of  the  old  firm  "to 
make  monthly  reports  or  returns  to  persons  consigning  goods  to  them,"  does 
not  legitimately  tend  to  show  notice  to  the  plaintiff,  a  creditor  of  the  old  firm, 
of  the  changes  in  the  partnership  ;  but  business  letters,  written  to  him  by  the 
new  firm,  are  admissible  evidence  for  that  purpose. 

4.  Same;  recognition  of  new  partnership  by  creditor. — If  the  plaintiff ,  having 
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consigned  goods  for  sale  to  the  old  partnership,  is  notified  that  a  portion  of 
his  goods  has  been  turned  over  to  the  new  firm,  and  instructs  them  to  sell  the 
goods  and  remit  the  proceeds  ;  tbis  fact,  unexplained,  absolves  the  old  firm 
from  liability  for  this  portion  of  the  goods,  but  not  for  the  residue. 

Appeal  from  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  John  D.  Cunningham. 

This  action  was  brought  by  the  appellants,  suing  as  part- 
ners, against  W.  B.  Jones,  as  a  member  of  the  late  firm  of 
Hannon,  Brown  &  Jones ;  and  was  commenced  on  the  18th 
June,  1870.  The  complaint  contained  only  the  common 
count  for  goods  sold  and  delivered  by  plaintiffs  to  said  Han- 
non, Brown  &  Jones  during  the  year  1868,  and  the  common 
count  for  money  paid  by  plaintiffs  for  said  Hannon,  Brown  & 
Jones  during  said  year,  1868.  The  defendant  pleaded  "  the 
general  issue,  in  short  by  consent,  with  leave  to  give  in  evi- 
dence any  matter  that  might  be  specially  pleaded ;  and  issue 
was  joined  thereon,  with  like  leave  in  reply."  The  plaintiffs 
were  merchants,  doing  business  in  Louisville,  Kentucky ;  and 
in  October  and  November,  1868,  they  shipped  to  said  Hannon, 
Brown  &  Jones,  who  were  doing  business  in  Montgomery,  Ala- 
bama, goods  on  consignment,  consisting  of  bagging,  flour, 
hams,  &c,  the  aggregate  amounting  to  $871.19.  On  this 
account  a  partial  payment  of  $300  was  made  in  1868,  but  at 
what  particular  time  was  not  shown ;  and  this  action  was 
brought  to  recover  the  balance,  $571.19,  with  interest. 

On  the  trial,  as  the  bill  of  exceptions  shows,  the  plaintiffs 
offered  in  evidence  a  statement  of  their  account  against 
Hannon,  Brown  &  Jones,  which  was  admitted  to  be  correct ; 
and  it  was  admitted,  also,  that  the  defendant  was  a  member 
of  said  firm  when  the  goods  were  received.  The  defendant 
then  testified,  as  a  witness  for  himself,  as  follows :  "  The 
firm  of  Hannon,  Brown  &  Jones  was  composed  of  M.  W. 
Hanuon,  A.  M.  Brown,  and  defendant.  Defendant  retired 
from  said  partnership  on  the  12th  December,  1^68,  and  made 
a  verbal  agreement  with  the  firm  of  Hannon,  Brown  &  Co., 
who  succeeded  them  in  business,  and  which  was  composed  of 
said  M.  W.  Hannon,  A.  M.  Brown,  and  F.  M.  Blount,  that 
the  latter  firm  should  retain  all  the  assets,  and  assume  and 
pay  all  the  debts  and  liabilities  of  said  Hannon,  Brown  & 
Jones.  Defendant  was  not  called  upon  for  the  payment  of 
the  account  now  sued  on,  until  eighteen  months  after  his 
retirement;  and  nothing  was  said  to  him  on  the  subject 
during  that  time,  by  letter  or  otherwise ;  and  during  the 
whole  of  that  time  he  was  engaged  in  business  in  the  city  of 
Montgomery,  and  was  solvent ;  and  when  called  on,  it  was 
by  plaintiffs'  attorney ;  and  that  no  letter  addressed  to  Han- 
non, Brown  &  Jones,  if  any  such  was  written  or  received, 
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ever  came  to  his  hands ;  and  that  he  had  no  knowledge  that 
any  were  or  were  not  received,  addressed  to  them,  and  did 
not  know  anything  as  to  demand  made  on  the  other  part- 
ners. The  plaintiffs  objected  to  the  admission  of  the  state- 
ment, that  the  defendant  was  not  called  on  for  the  payment 
of  the  account  until  eighteen  months  after  his  retirement ; 
but  their  objection  was  overruled,  and  the  evidence  admitted; 
to  which  they  excepted.  The  said  witness  was  asked,  by  his 
own  counsel,  whether  the  said  firm  of  Hannon,  Brown  &  Co. 
failed  just  before  the  time  when  he  was  called  on  to  pay  said 
account ;  to  which  he  answered,  that  he  could  not  swear  that 
they  were  insolvent  at  that  time,  but  that  he  knew  that  the 
door  of  their  business  house  was  closed,  and  they  had  ceased 
to  do  business  just  previous  to  that  time.  To  this  question 
and  answer,  each,  the  plaintiffs  objected ;  their  objection  was 
overruled,  and  they  excepted.  The  defendant  then  proposed 
to  prove,  that  no  claim  was  made  on  him  for  the  payment  of 
said  account,  until  after  the  said  firm  of  Hannon,  Brown  & 
Co.  had  closed  doors  and  ceased  to  do  business ;  to  which 
evidence  the  plaintiffs  objected ;  but  their  objection  was  over- 
ruled, and  they  excepted ;  and  the  defendant  so  testified. 

"The  defendant  testified,  also,  that  the  practice  of  Han- 
non, Brown  &  Jones  was  to  make  monthly  reports,  or  returns, 
to  persons  consigning  goods  to  them  for  saie.  The  plaintiffs 
objected  to  this  evidence ;.  but  their  objection  was  overruled, 
and  the  evidence  admitted;  to  which  they  excepted.  The 
defendant  further  testified,  that  Hannon,  Brown  &  Co.  con- 
tinued in  the  same  business  some  time  (he  could  not  say  how 
long),  and  were  succeeded  in  the  business  by  Brown,  Blount 
&  Co.,  who  were  succeeded  by  B.  R  Blount  &  Co.,  who  finally 
closed  doors,  and  ceased  to  do  business,  in  April,  or  May, 
1870 ;  that  he  did  not  know  who  composed  the  two  last 
named  firms,  but  the.  same  parties  were  about  the  house,  and 
appeared  to  have  charge  of  the  business.  He  testified,  also, 
that  the  bagging  mentioned  in  plaintiffs'  account  was  turned 
over  by  Hannon,  Brown  &  Jones,  at  the  time  of  his  retiring 
as  aforesaid,  to  Hannon,  Brown  &  Co." ;  and  he  afterwards 
offered  in  evidence  a  letter  addressed  by  plaintiffs  to  Hannon, 
Brown  &  Co.,  dated  October  16, 1869,  containing  these  words : 
"  You  will  please  sell  all  the  bagging  you  may  have  in  your 
hands  unsold,  at  once,  and  render  account  of  sales.  Give  us 
account-current  of  all  business,  as  we  wish  to  close  up  our 
year's  business,  and  this  is  necessary."  The  plaintiffs  ob- 
jected to  the  introduction  of  this  letter,  "  on  the  ground  of 
its  irrelevancy,"  and  reserved  an  exception  to  the  overruling 
of  their  objection.  The  defendant  testified,  also,  "  that  when 
plaintiffs'  attorney  called  on  him  for  payment  of  said  account, 
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lie,  with  said  attorney,  called  on  said  Blount  for  payment  of 
it,  and  said  Blount  repeatedly  promised  to  pay  the  same  ;" 
also,  that  plaintiffs  had  an  agent,  named  Camp,  who  some- 
times visited  Montgomery ;  and  he  read  in  evidence,  without 
objection,  a  letter  written  to  plaintiffs  by  said  Hannon, 
Brown  &  Co.,  dated  the  7th  January,  1869,  in  which  the 
writers  spoke  of  the  condition  of  the  flour  market,  mentioned 
a  sale  of  flour  on  consignment,  of  which  an  account  of  sales 
had  been  forwarded,  and  referred  to  an  interview  with  said 
Camp. 

"  The  foregoing  was  all  the  evidence  in  the  case  ;  and  the 
court  thereupon  charged  the  jury,  on  the  request  of  the  de- 
fendant, as  follows :  1.  'If  the  jury  believe  that  Hannon, 
Brown  &  Jones  had  goods  in  their  possession,  consigned  to 
them  for  sale  by  plaintiffs  ;  and  that  the  same  goods  were 
turned  over  to  another  firm,  as  the  goods  of  the  plaintiffs ; 
and  that  the  plaintiffs  made  no  objection,  but,  on  the  con- 
trary, requested  and  authorized  said  firm  to  whom  the  goods 
had  been  turned  over,  by  letter  or  otherwise,  to  sell  the 
same,  and  remit  the  proceeds ;  then  the  firm  of  Hannon, 
Brown  &  Jones  are  not  liable  for  the  value  of  such  goods  as 
were  turned  over,  and  plaintiffs  can  not  recover  for  them  in 
this  action.'     To  this  charge  the  plaintiffs  excepted. 

"2.  '  That  if  the  jury  shall  find  that  the  defendant  retired 
from  the  firm  of  Hannon,  Brown  &  Jones  on  or  about  the 
12th  day  of  December,  1868,  under  an  agreement  between 
him  and  the  remaining  partners,  that  he  should  be  released 
from  all  the  debts  of  the  said  firm,  and  that  said  debts  should 
be  assumed  by  the  new  firm,  composed  of  said  remaining 
partners  and  F.  M.  Blount ;  and  that  this  agreement  was 
assented  to  by  the  plaintiffs,  either  expressly,  or  by  implica- 
tion ;  they  must  find  for  the  defendant.'  To  this  charge,  also, 
the  plaintiffs  excepted. 

"  The  court  charged  the  jury,  also,  that  they  may  look  to 
all  the  circumstances  of  the  case,  to  ascertain  whether  plain- 
tiffs assented  to  said  agreement ;  to  which  charge,  also,  the 
plaintiff  excepted.  The  court  further  charged  the  jury,  on 
the  request  of  the  plaintiffs,  that  they  must  not  find  for  the 
defendant,  upon  the  first  of  the  charges  above  given,  unless 
it  was  supported  by  the  evidence." 

The  several  rulings  of  the  court  on  the  evidence, -and  the 
charges  given,  to  which  exceptions  were  reserved,  as  above 
stated,  are  now  assigned  as  error. 

Hekbebt  &  Murphey,  for  appellants ,  cited  Payne  v.  Slate  & 
Gardner,  39  Barbour,  634 ;  Blew  v.  Wyatt,  5  Car.  &  Payne, 
397  ;  Gough  v.  Davies,  4  Price,  200  ;  Harris  &.  Donaldson  v. 
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Lindsay,  4  "Wash.  C.  C.  271 ;  Heberton  v.  Jepherson,  10  Barr, 
124 ;  Offut  v.  Scott,  47  Ala.  104 ;  Parsons  on  Partnership, 
425-6,  notes. 

Arrington  &  Graham,  contra,  cited  Story  on  Partnership. 
§  156 ;  Parsons  on  Partnership,  421,  423-6,  and  note,  435-6 

STONE,  J. — When  goods  were  consigned  by  Hall  &  Long 
to  Hannon,  Brown  &  Jones,  and  received  by  tbem  as  com- 
mission merchants,  this  constituted  a  contract,  binding  on 
each  of  the  partners  composing  the  latter  firm,  to  account 
for  the  goods,  or  their  proceeds.  Such  liability  could  not  be 
cancelled  by  any  act  of  the  latter  firm  alone,  or  by  any  agree- 
ment its  different  members  might  make  among  themselves, 
in  which  Hall  &  Long  did  not  concur.  It  requires  the  same 
mutuality  to  vary  or  modify  a  contract,  as  i,t  does  to  create 
it  in  the  first  instance  ;  for  modification  is  only  a  species  of 
contract.  The  mutual  agreement  of  the  parties,  a  promise 
for  a  promise,  is  sufficient  to  uphold  such  modified  contract, 
without  other  new  consideration. — Thomason  v.  Dill,  30  Ala. 
455-6,  and  authorities  cited. 

Failure  to  demand  payment  of  Mr.  Jones,  unless  for  a  suf- 
ficient length  of  time  to  create  a  bar  by  limitation,  did  not, 
per  se,  cancel  his  liability.  Neither  would  the  demand  of 
payment  from  the  succeeding  firm,  or  even  the  receipt  of  in- 
terest or  part  payment,  or  all  these  combined,  necessarily 
lead  to  such  result.  The  true  inquiry  is,  was  there  an  agree- 
ment to  discharge  the  older  partnership,  and  to  substitute 
the  new  one  as  the  debtor.  Unless  this  be  shown,  the  lia- 
bility of  the  older  firm  remains. 

Speaking  on  this  question,  Mr.  Parsons,  in  his  work  on 
Partnership,  page  425,  says  :  "  Frequently,  the  new  firm  goes 
on  in  its  regular  business ;  the  accounts  of  the  customers  are 
transferred  from  the  old  to  the  new ;  and  the  customers, 
knowing  the  retirement  and  change  of  parties  and  transfer 
of  accounts,  say  nothing,  but  continue  their  dealings  with 
the  new  firm ;  perhaps  depositing  and  drawing,  or  buying 
and  selling,  or  receiving  interest  and  settling  accounts,  all 
just  as  before,  taking  no  particular  notice  of  the  change. 
The  question  then  occurs,  what  is  the  legal  significance  and 
effect  of  such  conduct ;  and  it  seems  to  be  well  settled,  that 
the  mere  receiving  of  interest  from  the  new  firm  will  not  dis- 
charge the  old;  and  although  the  transferring  the  old  ac- 
count to  the  new  firm  is  not  necessirily  an  adoption  by  the 
creditor  of  the  new  firm,  as  his  sole  debtors,  yet  this  fact, 
together  with  the  other  circumstances  of  the  case,  may  be 
evidence  from  which  a  jury  would  be  authorized  to  find  that 
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the  creditor  bad  impliedly  assented  to  a  discharge  of  the  old 
firm."  He  adds,  "that  when  the  liability  at  a  given  time  of 
all  the  partners  is  proved,  the  burden  is  on  those  of  them 
who  seek  to  escape  continued  liability,  to  show  a  cessation." 
In  the  case  of  Gough  v.  Davies,  4  Price,  200,  Gough  had 
deposited  with  a  banking  firm  a  sum  of  money,  to  be  repaid 
by  the  bankers,  and  interest  to  be  paid  on  the  deposit.  The 
partnership  was  changed  by  the  retirement  of  Davies,  and  by 
the  addition  of  two  new  members.  Gough  knew  of  the 
change.  He  subsequently  made  other  deposits,  on  the  same 
terms,  with  the  new  firm ;  and  received  interest  on  the  en- 
tire deposit  from  the  new  firm.  He  continued  thus  to  deal 
with  the  new  firm  for  four  years,  giving  no  notice  of  inten- 
tion to  hold  the  old  firm  liable  for  the  deposit  made  during 
its  existence.  The  new  firm  then  became  bankrupt;  and  the 
question  was,  whether  Davies,  the  retired  member  of  the  old 
firm,  was  liable  for  the  deposit  made  while  he  was  a  member. 
Baron  Graham  said :  "  There  is  no  evidence  to  show  that 
Mr.  Gough  adopted  the  new  firm.  What  more  has  he  done, 
than  to  say,  I  am  perfectly  willing  to  take  your  security  for 
the  new  debt,  but  I  don't  release  the  old  firm."  Baron  Wood 
said:  "There  is  not  any  evidence  that  the  plaintiff  agreed  to 
release  the  old,  and  receive  the  new  firm  as  his  debtors.  The 
only  evidence  is,  that  the  new  firm  paid  interest  upon  both 
debts  ;  one  of  the  new  having  been  a  partner  in  the  old  firm." 
Baron  Garrow  said  :  "  I  can  not  agree  that  there  was  no  ev*- 
idence  to  be  left  to  the  jury ;  I  think  there  was  important 
evidence  to  be  left  to  the  jury,  and  that  the  judge  [Parke] 
was  so  far  right." 

The  case  of  Blew  v.  Wyatt,  5  Car.  &  Payne,  .397,  was  a  very 
strong  case.  Blew  had  lent  money  to  a  firm,  for  which  they 
agreed  in  writing  to  pay  him  five  per  cent,  interest.  Various 
changes  took  place  in  the  house,  in  the  course  of  which  one 
of  the  partners  who  signed  the  agreement  retired  from  it.  The 
interest  was  paid,  from  time  to  time,  by  the  different  firms, 
until  the  last  firm  became  bankrupt.  Blew  served  all  the 
different  firms  as  clerk,  and  had  knowledge  of  the  different 
changes.  The  question  was,  whether  Wyatt,  who  had  re- 
tired, was  still  liable.  Lord  Lyndhurst,  C.  B.,  delivering  his 
opinion,  said  :  "  I  am  of  opinion,  that  the  instrument  is  still 
binding  upon  both  defendants,  unless  an  agreement  Avas  made 
between  the  parties,  by  which  the  plaintiff  agreed  to  dis- 
charge the  first  firm,  and  substitute  others.  I  think  that  the 
mere  knowledge  of  the  cnanges  will  not  be  sufficient ;  there 
must  be  some  agreement  shown  between  the  parties."  See, 
also,  the  following  cases,  strongly  in  point :  Harris  v.  Lind- 
say, 4  Wash.  Cir.  Ct.  271 ;  Heberton  v.  Jepherson,  10  Penn. 
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State,  124 ;  Payne  v.  Slate,  39  Barbour,  634 ;  Offutt  v.  Scott, 
47  Ala.  104. 

It  is  not  necessary,  nor  do  we  feel  inclined,  to  adopt  some 
of  the  extreme  views  advanced  above.  Still  we  hold,  that  to 
discharge  a  retiring  partner,  from  a  liability  once  incurred, 
the  facts  and  circumstances  must  satisfy  the  jury  that  the 
plaintiff  agreed  to  release  the  old,  and  look  to  the  new  firm. 
Proof,  if  made,  that  the  accounts  against  the  old  firm  were 
re-stated  against  the  new,  would  be  strong  evidence  from 
which  an  agreement  might  be  inferred ;  but  it  is  not  for  us 
to  declare  what  will  be  sufficient  evidence  to  satisfy  the 
minds  of  the  jurors.  We  agree  with  Baron  Garrow,  that 
whenever  there  is  any  evidence,  from  which  such  agreement 
could  be  inferred,  then  the  question  of  agreement  vel  non 
should  be  submitted  to  the  jury,  in  a  charge  appropriate  to 
the  testimony  in  the  cause. 

Applying  the  principles  stated  above  to  the  case  made  by 
the  present  record,  we  think  the  City  Court  erred,  in  per- 
mitting the  defendant  to  prove  that  no  demand  for  the  goods 
or  money  was  made  on  him  for  eighteen  months  after  he  re- 
tired from  the  firm.  The  fact  was  immaterial.  Neither  was 
the  fact  that  Hannon,  Brown  &  Co.  had  closed  doors,  or 
ceased  to  do  business,  material.  We  hold,  also,  that  "  the 
practice  of  Hannon,  Brown  &  Jones  to  make  monthly  re- 
ports or  returns  to  persons  consigning  goods  to  them,"  does 
not  legitimately  tend  to  show  that  Hannon,  Brown  &  Co.,  or 
Brown,  Blount  &  Co.,  or  B.  F.  Blount  &  Co.,  notified  plain- 
tiffs of  the  changes  in  the  firm.  The  question  presented  by 
this  testimony,  even  if  it  related  to  the  practice  of  Hannon, 
Brown  &  Co.,  Brown,  Blount  &  Co.,  or  B.  F.  Blount  &  Co., 
is  very  different  from  that  considered  and  decided  in  the 
case  of  U  ri'/ht  v.  Boiling,  27  Ala.  264.  That  was  simply  a 
case  of  aiding  recollection,  by  a  memorandum  made  by  the 
witness,  and  known  by  him  to  be  correct.  This  is  an  attempt 
to  prove  the  existence  of  a  particular  fact,  by  proof  of  the 
habit  of  the  house.  There  was  no  error  in  receiving  the  let- 
ters in  evidence. 

The  first  charge  to  the  jury  was  rightly  given.  If,  after 
Hall  &  Long  were  notified  that  the  goods,  or  a  part  of  them, 
were  turned  over  to  Brown,  Blount  &  Co.,  they  instructed 
them  to,  sell  the  goods  and  remit  the  proceeds,  this  was  such 
a  taking  of  direction  and  control  as,  unexplained,  would  ab- 
solve the  original  consignees  from  further  liability  for  goods 
thus  turned  over.  It  could  not  extend  to  goods  not  turned 
over.  The  second  and  third  charges  should  not  have  been 
given.     They  ignore  the  material   inquiry  of  agreement   by 
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plaintiffs  to  release  the  old  firm,  and  to  accept  the  new  one 
in  its  stead. 

Reversed  and  remanded. 


Enloe  v.  Reike  et  ah 

Motion  for  Summary  Judgment  against  Comity  Treasurer  and 
Sureties  on  Official  Bond. 

1.  Summary  remedies. — When  a  party  resorts  to  a  summary  statutory  rem- 
edy, the  statute  must  be  strictly  followed  iu  all  matters  of  substance,  and  the 
record  must  affirmatively  show  every  material  fact  necessary  to  sustain  thy 
proceeding. 

2.  Who  may  sue  county  treasurer,  as  assignee  of  allowed  claim  against  county.  — • 
A  summary  proceeding  against  a  county  treasurer,  for  failing  to  pay  an  allowed 
claim  against  the  county,  when  there  are  funds  in  the  treasury  to  pay  the  same 
(Rev.  Code.  §930),  can  only  be  maintained  by  "  the  party  to  whom  the  claim 
is  payable,  his  legal  representatives,  or  assigns  ; "  meaning  thereby  a  transfer 
in  writing,  and  not  by  delivery  only. 

3.  Pauper  claims ;  when  preferred,  and  how  enforced  by  summary  proceeding.— 
The  act  "  for  the  relief  of  the  poor,"  approved  December  15,  18(58  (Sess.  Acts, 
414),  provides  for  only  two  classes  of  paupers,  and  makes  bills  for  their  sup- 
port and  maintenance  preferred  claims  against  the  county — namely,  "  pau- 
pers living  on  poor  farms,"  and  those  living  "at  the  public  charge;"  and 
when  bills  for  the  support  and  maintenance  of  such  paupers  have  been  al- 
lowed, and  their  payment  as  preferred  claims  is  sought  to  be  enforced  by  a 
summary  proceeding  against  the  county  treasurer  (Rev.  Code,  §930),  the  no- 
tice, motion,  or  complaint  must  designate  the  class  to  which  they  belong,  and 
their  character  must  be  proved;  and  if  there  is  no  trial  by  jury,  the  record 
must  show  that  these  facts  were  found  by  the  court. 

4.  Same;  hoio  far  preferred  over  other  claims. — The  said  statute,  while  de- 
claring such  pauper  claims  "to  be  preferred  claims  against  the  county,"  only 
gives  them  priority  over  county  liabilities  generally,  but  does  not  repeal,  nor 
supersede  the  former  statute  (Rev.  Code,  §926,  subd.7a),  which  requires  the 
county  treasurer  to  set  apart  a  fund  for  paying  jurors  and  county  commission- 
ers, and  procuring  stationery  for  the  county. 

5.  Repealing  statutes  — The  repeal  of  statutes  by  implication  is  not  favored, 
and  is  only  declared  when  there  is  an  irreconcilable  repugnancy  between  two 
statutes  of  different  dates;  and  if  effect  can  be  given  to  even  a  part  of  the 
provisions  of  the  older  statute,  a  partial  repeal  only  will  be  declared. 

Appeal  from  the  Circuit  Court  of  Randolph. 

Tried  before  the  Hon.  John  Henderson. 

This  action  was  brought  by  C.  C.  Enloe,  the  appellant, 
against  Frederick  Reike,  county  treasurer  of  said  county, 
and  the  sureties  on  his  official  bond  as  such  treasurer ;  and 
was  commenced  on  the  6th  February,  1875.  The  notice  by 
which  the  proceeding  was  commenced,  and  which  was  served 
on  the  defendants  on  the  9th  February,  1875,  stated  that,  at 
the  next  term  of  the  Circuit  Court  of  said  county,  to  be  held 
Vol  lvi. 
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on  the  third  Monday  in  February,  1875,  the  plaintiff  would 
"  move  for  a  judgment  against  said  F.  Reike,  as  county  treas- 
urer of  said  county,  and  against  each  of  the  sureties  on  his 
official  bond  as  such  treasurer,  for  the  sum  of  one  hundred 
and  fifty  dollars,  with  interest  from  the  demand,  ten  per  cent, 
damages,  and  costs,  for  the  failure  of  said  F.  Reike,  as  such 
treasurer,  after  demand  duly  and  legally  made  upon  him  by 
the  said  C.  C.  Enloe,  to  pay  over  to  the  said  0.  C.  Enloe  the 
amount  of  each  of  the  following  described  claims,  allowed 
by  the  Commissioners'  Court  of  Randolph  county,  to  and 
for  the  following  paupers,"  describing  the  claim  by  its  num- 
ber, amount,  date  of  issue  and  registration,  and  the  name  of 
the  person  to  whom  payable ; "  there  being  money  in  the 
treasury  of  said  county,  sufficient  and  liable  to  pay  the  same, 
at  the  time  said  demand  was  made,  to-wit,  on  the  5th  Feb- 
ruary, 1875 ;  said  claims  each  having  been  assigned  to  the 
said  C.  C.  Enloe  by  the  said  persons  to  whom  they  were  re- 
spectively issued,  for  a  good  and  valid  consideration  paid  to 
them  by  him,  before  the  said  demand  on  the  said  F.  Reike, 
as  such  county  treasurer,  was  made  by  the  said  C.  C.  Enloe  ; 
and  said  Enloe  makes  this  motion  as  the  assignee  of  each  of 
the  persons  above  named,  to  whom  said  claims  were  issued." 
The  motion  entered  on  the  docket  was  in  the  same  words. 

The  defendants  demurred  to  the  notice  and  motion,  speci- 
fying the  following  (with  other)  grounds  of  demurrer :  1st, 
that  it  is  not  alleged  with  sufficient  certainty  that  the  plain- 
tiff is  the  assignee  of  the  several  claims ;  2d,  that  there  is  no 
sufficient  allegation  of  the  allowance  of  the  claims  by  the 
Commissioners'  Court;  3d,  that  there  is  no  sufficient  aver- 
ment that  said  Reike  had  money  with  which  to  pay  said 
claims  when  payment  thereof  was  demanded.  The  court 
overruled  the  demurrer,  and  the  defendants  then  pleaded — 
1st,  "  that  said  Reike  is  not  guilty  as  charged  in  said  mo- 
tion;" 2d,  "that  at  the  time  of  said  alleged  demand,  said 
Reike  had  in  his  hands,  as  county  treasurer,  only  the  sum  of 
$1,259.37  in  cash,  and  it  required  the  sum  of  $2,630  to  pay  the 
grand  and  petit  jurors  of  said  county,  the  sheriff's  bailiffs  to 
wait  on  the  Circuit  Court,  and  stationery  for  said  county  the 
present  year,  and  he  had  then  set  aside  said  sum  of  $1,259.37 
to  pay  said  claims,  as  by  law  required  to  do ; "  3d,  "  that  at 
the  time  of  said  alleged  demand,  there  were  on  the  books  of 
the  county  treasurer  claims  duly  allowed  by  the  Commis- 
sioners' Court  of  said  county  to  the  amount  of  $921.30,  which 
was  registered  before  the  15th  December,  1868,  and  were  and 
are  still  unpaid ;  and,  in  addition  to  said  sum  of  $921.30, 
there  was  registered  and  outstanding  against  said  county  the 
'sum  of  $626.82,  for  jurors,  sheriff's   bailiffs,   fees   of  county 
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commissioners,  and  stationery  for  the  county;  which  claims 
were  duly  allowed  by  the  Commissioners'  Court  of  said 
county,  and  were  registered  before  the  9th  February,  1874, 
which  is  the  date  of  plaintiff's  oldest  claim  :  wherefore,  these 
defendants  say,  that  said  Reike,  as  county  treasurer,  did  not 
have  in  his  possession,  or  under  his  control,  at  the  time  of 
said  alleged,  demand,  money  with  which  to  pay  said  claims, 
or  either  of  them."  The  plaintiff  demurred  to  the  2d  and 
3d  pleas,  and  his  demurrer  was  sustained  as  to  the  3d,  but 
overruled  as  to  the  2d  plea.  Issue  being  then  joined  on  the 
1st  and  2d  pleas,  the  case  was  submitted  to  the  court  for  de- 
cision, neither  party  demanding  a  jury. 

On  the  trial,  as  the  bill  of  exceptions  states,  the  plaintiff 
offered  in  evidence  the  several  claims  described  in  the  notice 
and  motion  ;  and  it  was  admitted  that  said  claims  belonged 
to  him,  and  that  he  had  paid  a  valuable  consideration 
for  them  ;  but  there  was  no  written  transfer  or  assignment 
of  any  of  them.  The  defendants  objected  to  their  admission 
as  evidence,  because  they  had  not  been  transferred  by  writ- 
ten assignment ;  but  the  court  overruled  their  objection.  The 
plaintiff  introduced  said  Reike  as  a  witness,  who  testified,  in 
substance,  that  on  the  day  of  the  demand  made  on  him  by 
plaintiff,  he  had  in  his  hands  the  sum  of  $1,259.37  of  the  gen- 
eral taxes  of  the  county ;  that  the  estimated  expenses  for 
the  then  next  term  of  the  Circuit  Court  were  $703  for  jurors 
and  bailiffs,  which  he  had  since  paid  out  of  said  money  in 
his  hands;  that  it  would  require  about  $800  to  pay  the 
county  commissioners  and  furnish  necessary  stationery  for 
county  purposes  during  that  year,  and  he  was  holding  the 
balance  of  the  money  in  his  hands  for  that  purpose;  and 
that  he  had  never  made  any  order,  or  memorandum,  in  any 
book  in  his  office,  setting  aside  said  sum  of  $1,259.30  for  these 
purposes.  Other  evidence  was  introduced  as  to  the  estimated 
expenses  of  the  county,  which  it  is  not  necessary  to  notice. 
On  all  the  evidence  adduced,  which  is  set  out  in  the  bill  of 
exceptions,  the  court  "overruled  and  dismissed  the  plaintiff's 
motion ;"  to  which  the  plaintiff  excepted,  and  which  he  now 
assigns  as  error,  together  with  other  rulings  to  which  he  re- 
served exceptions. 

Smith  &  Smith,  for  the  appellant. — The  material  question 
of  this  case  is  the  construction  of  the  act  approved  Decem- 
ber 15,  1868,  giving  pauper  claims  a  preference  over  other 
county  claims.  The  statute  is  remedial,  and  should  be  lib- 
erally construed,  "  so  as  to  suppress  the  mischief  and  ad- 
vance the  remedy." — Sedgwick  on  Stat.  &  Con.  Law,  359.; 
Blakeney  v.  Blalceney,  6  Porter,  109  ;  S -prowl  v.  Lawrence,  33 

Vol.  lyi. 
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Ala.  674.  The  evil  and  mischief  which  the  statute  was  in- 
tended to  remedy,  was  that,  under  the  laws  then  existing, 
the  poor  received  little  actual  benefit  from  the  provisions 
made  for  their  support,  because,  under  the  operation  of  sec- 
tion 926  of  the  Revised  Code,  the  revenue  of  the  county  was 
expended  in  paying  other  claims.  To  remedy  this  evil,  the 
statute  declares  that  pauper  claims  shall  have  a  preference 
and  priority  over  other  claims ;  that  is,  over  all  other  claims, 
notwithstanding  any  preference  among  them  under  existing 
laws.  The  two  statutes  are  in  pari  materia,  and  are  to  be 
construed  together,  giving  operation  to  each,  so  far  as  prac- 
ticable ;  and  if  there  is  any  irreconcilable  conflict,  the  older 
law  must  yield  to  the  later.  The  two  statutes  can  stand  to- 
gether, and  each  have  its  own  field  of  operation,  by  giving 
pauper  claims  a  preference  over  all  others,  and  allowing  a 
secondary  preference  to  the  claims  mentioned  in  section  926. 
Any  other  construction  would  defeat  the  legislative  will,  and 
make  a  prior  statute  repeal  and  abrogate  a  subsequent  one. 
Besides,  section  926  does  not  require  the  treasurer  to  set 
aside  the  first  moneys  he  receives  for  the  purposes  therein 
specified,  nor  to  set  it  all  aside  at  once :  he  is  to  set  it 
aside  "  from  time  to  time  ; "  and  the  treasurer's  own  testi- 
mony shows  that,  in  fact,  he  had  not  set  it  aside  when  the 
plaintiff's  demand  on  him  was  made. 

James  Aiken,  contra,  contended  that  the  act  of  1868  did 
not  repeal  section  926  of  the  Revised  Code,  and  that  an  as- 
signment by  delivery  merely  did  not  confer  sucb  title  as  au- 
thorized the  assignee  to  maintain  the  action  in  his  own 
name. 

STONE,  J. — Where  a  summary  remedy,  given  by  statute, 
is  resorted  to,  the  statute  must  be  strictly  followed  in  all 
matters  of  substance.  In  such  cases,  the  record  must  show 
affirmatively  every  material  fact,  necessary  to  entitle  the 
party  to  this  summary  remedy. — Conolty  v.  Ala.  &  Term.  R. 
R.  Co.,  29  Ala.  373  ;  Jones  v.  Brooks,  30  Ala.  588 ;  2  Brickell's 
Digest,  464 

The  present  proceeding  is  summary,  instituted  under  sec- 
tion 930  of  the  Revised  Code.  That  section  provides  a  rem- 
edy against  the  county  treasurer  who  fails,  on  demand,  "to 
pay  an  allowed  claim  against  the  county,  when  there  are 
funds  in  the  treasury  to  pay  the  same."  The  motion  must 
be  made  "in  the  name  of  the  party  to  whom  the  claim,  is 
payable,  his  legal  representatives,  or  assigns."  All  the  claims 
sought  to  be  collected  in  this  proceeding  are  payable  and 
allowed  to  parties  other  than  Mr.  Enloe,  and  they  were 
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transferred  without  indorsement,  by  mere  delivery.  Is  this 
an  assignment  under  the  statute  ? 

When  commercial  paper,  payable  to  bearer,  is  transferred 
by  delivery,  both  the  right  of  property,  and  the  right  to  sue, 
pass  thereby  to  the  transferree  ;  and  this  is  frequently  called 
an  assignment  of  such  chose  in  action.  But  this  has  grown 
up  under  the  usages  of  commerce,  and  is  scarcely  a  correct 
use  of  the  term.  Assignment  proper  is  "  a  transfer  by  writ- 
ing, as  distinguished  from  one  by  delivery." — Bouvier's  Law 
Dictionary,  tit.  Assignment ;  Andrews  v.  Carr,  26  Miss.  577. 
When  employed  in  the  connection  here  found — "  the  name 
of  the  party  to  whom  the  claim  is  payable,  his  legal  repre- 
sentatives, or  assigns  " — we  think  we  would  do  great  violence 
to  the  language  employed,  if  we  held  that  it  means  any  thing 
less  than  a  transfer  in  writing.  The  allowed  claims  against 
the  county  are,  in  no  sense,  commercial  paper ;  nor  even 
contracts  for  the  payment  of  money,  under  section  2523  of 
the  Revised  Code.  The  judgment  of  the  Circuit  Court  must 
be  affirmed,  on  this  ground,  if  no  other. 

It  is  said  in  the  argument,  that  this  proceeding  was  insti- 
tuted under  the  act  "for  the  relief  of  the  poor  of  this  State," 
approved  December  15,  1868. — Pamph.  Acts,  414.  The  mo- 
tion made,  and  the  notice  served,  are,  as  pleadings,  alike 
fatally  defective  under  that  statute.  The  very  humane  and 
liberal  provision  therein  made,  is  not  broad  enough  to  cover 
all  cases  of  pauperism  in  each  county.  It  provides  for  only 
two  classes  :  "paupers  living  on  poor  farms,"  and  paupers 
living  "at  the  public  charge."  Only  bills  for  support  and 
maintenance  of  persons  coming  within  one  of  these  classes 
are  "preferred  claims."  To  assert  the  preference  accorded 
to  such  claims,  the  notice,  motion,  or  complaint  filed  thereon, 
should  aver  that  the  bills  sought  to  be  collected  fall  within  one 
of  the  above  classes,  designating  which ;  or,  partly  within  one, 
aud  partly  within  the  other,  as  the  case  may  be ;  and  the  proof, 
to  justify  a  recovery,  must  sustain  such  averment.  Further, 
if  there  be  no  issue  formed,  and  trial  by  jury,  the  record  must 
affirm  that  such  proof  was  made,  and  such  facts  found  by  the 
court.  In  such  cases,  intendments  of  matters  of  substance 
are  not  indulged,  beyond  the  recitals  of  the  record. — Ander- 
son v.  Br.  Bank  Mobile,  10  Ala.  375  ;  Bales  v.  P.  &  M.  Bank, 
8  Por.  99 ;  Allums  v.  Hawley,  8  Ala.  584 ;  Reid  v.  P.  &  M. 
Bank,  3  Ala.  712. 

Here  we  might  close  this  opinion;  but,  inasmuch  as  the 
remaining  question  presented  is  one  of  great  practical  im- 
portance, we  prefer  to  decide  it.  The  question  is,  does  the 
act  "for  the  relief  of  the  poor  of  this  State"  make  the  bills 
therein  provided  for  preferred  claims  over  those  provided  for 
Vol.  lyi. 
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in  the  act  "to  provide  p%y  for  the  grand  and  petit  jurors  and 
court  of  county  commissioners  of  the  different  counties  in 
this  State,"  approved  February  19th,  1867. — Pamph.  Acts, 
700  ;  Rev.  Code,  §  926,  subd.  la.  That  act  makes  it  the  duty 
of  the  county. treasurers  "to  set  apart,  out  of  the  cash  reve- 
nues of  their  respective  counties,  from  time  to  time,  a  suffi- 
cient fund  to  pay  the  grand  and  petit  jurors  of  their  respec- 
tive counties,  and  the  members  of  the  respective  courts  of 
county  commissioners  at  the  end  of  their  services  as  such, 
and  also  a  sufficient  sum  to  furnish  their  respective  counties 
with  stationery."  The  act  "for  the  relief  of  the  poor,"  supra, 
is  later  in  date  than  the  act  last  copied. 

The  law  does  not  favor  the  repeal  of  statutes  by  implica- 
tion ;  and  only  declares  such  repeal,  when  all  efforts  at  re- 
conciliation have  failed.  Only  when  there  is  a  real  repug- 
nance in  the  provisions,  does  the  earlier  enactment  yield  to 
the  later  ;  and  if  part  of  the  provisions  of  an  older  statute  can 
be  given  effect  to,  without  violating  any  of  the  provisions  of 
the  newer  one,  the  repeal  by  implication  is  only  partial,  and 
pro  tanto. — 2  Brick.  Dig.  463,  §§  44,  45;  Sedgw.  Con.  and  Stat. 
Construction,  97  et  seq.  So,  a  general  affirmative  statute  does 
not  repeal  a  prior  particular  statute.  Generalia  specialibus 
non  derogant. — Sedg.  on  Con.  &c,  98,  note  a. 

Applying  these  rules  to  the  statute  before  us,  we  do  not 
think  the  act  of  December  15,  1868,  repealed  section  926, 
subd.  la,  of  the  Revised  Code.  Each  has  an  ample  field  of 
operation,  without  trespassing  on  the  domain  of  the  other. 
The  one  requires  a  fund  to  be  set  apart  from  the  cash  reve- 
nues of  the  county,  for  purposes  specified.  This  need  not 
necessarily  consume  the  whole  fund,  but  may  leave  a  large 
fund  for  general  county  purposes.  The  act  of  1867  has  an 
ample  field,  in  securing  the  necessary,  indispensable  wants 
of  the  county,  in  keeping  up  its  organization,  and  supplying 
the  means  of  its  civil  administration  ;  wants,  nay,  necessities, 
in  which  the  whole  people  are  concerned  ;  necessities  to  the 
very  existence  of  their  organized  being.  We  will  not  sup- 
pose, in  the  absence  of  a  clear  expression  of  the  legislative 
will,  that  it  was  their  intention  to  subordinate  these  most 
vital  wants,  even  to  the  claims  of  the  poor,  which  certainly 
stand  high  on  the  roll  of  duties  the  government  owes  to  the 
citizen.  The  one  is  a  necessity — the  very  life-blood  of  the 
body  politic ;  the  other,  a  sacred  duty,  only  a  title  less  bind- 
ing in  its  obligations.  Over  all  common  debts  of  the  county, 
the  great  mass  of  county  liabilities,  "bills  for  the  support 
and  maintenance  of  the  paupers"  are  "preferred  claims." 
This  leaves  a  broad  field  for  the  act  of  December  15th,  1868, 
to  operate  upon. 

Judgment  of  the  Circuit  Court  affirmed. 


506  SUPREME   COURT  [Dec.  Term, 

•  [Shapard  et  al.  v.  Lightfoot.  ] 


Shapard  et  al.  v.  Lightfoot. 

Action  on  Common  Money  Counts. 

1.  Action  against  partnership ;  service  of  process. — In  an  action  against  a 
partnership,  setting  out  the  individual  names  of  the  several  partners,  the  pres- 
ent statute  (Eev.  Code,  ■§  2538),  unlike  the  former  (Clay's  Digest,  323,  §  63), 
does  not  authorize  a  judgment  by  default  against  all  the  defendants,  when 
process  has  been  served  on  only  a  portion  of  them. 

Appeal  from  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  John  A.  Minnis.  . 

This  action  was  brought  by  Allen  N.  Lightfoot,  against 
"James  J.  Colt,  W.  B.  Shapard,  B.  Boyle,  W.  H.  Kelly,  Hugh 
Carlisle,  and  Benjamin  E.  Wells,  partners  in  trade,  associated 
and  doing  business  under  the  firm  name  and  style  of  the  Ala- 
bama and  Georgia  Company;"  and  was  commenced  on  the 
1st  April,  1874.  The  complaint  contained  only  the  common 
money  counts.  The  summons  and  complaint  were  served  on 
B.  Boyle  only ;  and  there  was  a  judgment  by  default,  with  writ 
of  inquiry,  against  all  of  the  defendants,  whose  names  were 
stated  in  the  margin  of  the  judgment  entry  as  in  the  sum- 
mons and  complaint.  The  appeal  is  sued  out  by  W.  B.  Shap- 
ard and  W.  H.  Kelly,  who  assign  as  error  the  rendition  of 
judgment  against  them  without  service  of  process  on  them. 

Elmore  &  Gunter,  and  V.  S.  Murphey,  for  appellant. 

Geo.  H.  Patrick,  contra. 

BRICKELL,  C.  J. — The  complaint  discloses  the  individ- 
ual names  of  the  partners  who,  it  is  averred,  were  doing 
business  under  the  firm  name  and  style  of  the  "Alabama  and 
Georgia  Contracting  Company."  It  also  discloses  a  cause 
of  action  against  the  partnership ;  and  there  is  no  fact  ap- 
pearing on  the  record  indicating  a  termination  or  dissolution 
of  the  partnership  when  suit  was  commenced.  The  sum- 
mons pursues  the  complaint,  and  the  return  of  the  sheriff, 
made  on  it,  is,  that  it  was  executed  by  leaving  a  copy  of  sum- 
mons and  complaint  with  one  of  the  partners.  A  judgment 
by  default  was  rendered,  against  all  the  partners ;  and  this 
is  now  assigned  as  error.  The  judgment  was  unauthorized. 
The  statute  (Clay's  Dig.  323,  §  63)  which  declared  the  service 
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of  original  process  on  one  partner  should  be  deemed  a  ser- 
vice on  all,  was  not  carried  into  the  Code.  In  place  of  it, 
was  enacted  a  statute,  by  which  a  mode  of  suit  against  a 
partnership,  unknown  to  the*  common  law,  was  prescribed :  a 
suit  against  it,  by  its  firm  or  common  name,  in  which,  ser- 
vice of  process  on  one  or  more  of  the  alleged  partners  was 
sufficient,  the  judgment  operating  only  on  partnership  prop- 
erty.— B.  C.  §  2538.  When,  as  in  the  present  case,  the  suit 
is  not  against  the  partnership  by  its  common  name,  but 
against  the  individuals  composing  the  partnership,  a  judg- 
ment can  be  properly  rendered  only  against  the  defendants 
served  with  process. 

The  judgment  is  reversed,  and  the  cause  remanded. 


South  and  North  Alabama  Railroad 
Company  v.  Jones. 

Action  for  Damages  against   Railroad    Company  for  Killing 

Cattle. 

1.  Charge  containing  equivocal  or  elliptical  expressions.— This  court  will  put  a 
reasonable  construction  on  the  language  used  in  affirmative  charges  given  by 
the  primary  court,  aud  will  not  indulge  iu  hypercriticism  to  put  that  court  in 
error:  if  an  elliptical  or  ambiguous  expression  1b  used,  which  might  mislead 
the  jury,  the  attention  of  the  court  should  be  called  to  it  by  a  request  for  an 
explanatory  charge. 

2.  General  exception  to  entire  charge. — When  a  charge  contains  two  or  more 
distinct,  separable  propositions,  an  exception  "to  this  charge,  and  to  each 
part  thereof,  separately  and  successively,"  is  only  a  general  exception  to  the 
entire  charge,  and  cannot  be  sustained  unless  the  entire  charge  is  erroneous. 

3.  Diligence  required  of  railroad  engineer  in  J  lightening  off  cattle. — It  is  the 
dut3T  of  a  railroad  engineer,  having  charge  of  a  running  train,  and  seeing  an 
ox  or  cow  ahead,  in  close  proximity  to  the  track,  and  moving  iu  a  line  with 
it,  under  circumstances  indicating  danger  of  its  getting  on  the  track,  prompt- 
ly to  use  all  proper  precautions  to  frighten  it  away,  and  to  check,  or  even 
stop  his  locomotive,  if  necessary;  aud  failing  to  use  such  precautions  at  the 
proper  time,  tbe  company  is  liable  for  the  loss  of  the  animal,  although  it  got 
on  the  track  suddenly,  and  so  close  in  front  of  the  train  that  it  was  impossible 
to  prevent  a  collision. 

Appeal  from  the  Circuit  Court  of  Blount. 

Tried  before  the  Hon.  Louis  Wyeth. 

This  action  was  brought  by  Daniel  Jones,  against  the  ap- 
pellant, to  recover  damages  for  the  loss  of  an  ox,  alleged  to 
have  been  killed  by  one  of  the  defendant's  locomotives, 
through  the  negligence  of  the  engineer  in  charge  of  the  train ; 
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and  was  commenced  before  a  justice  of  the  peace,  on  the  13th 
April,  1875.  The  case  having  been  carried  by  appeal,  at  the 
instance  of  the  defendant,  into  the  Circuit  Court,  the  plain- 
tiff there  filed  a  complaint,  to  which  a  demurrer  was  inter- 
posed, but  overruled  ;  and  the  defendant  having  then  pleaded 
"  the  general  issue,  in  short  by  consent,  with  leave  to  give  in 
evidence  any  matter  that  could  be  legally  pleaded  in  bar  of 
the  action,"  issue  was  thereupon  joined,  and  there  was  a  trial 
by  jury. 

"On  the  trial,"  as  the  bill  of  exceptions  states,  "  the  plain- 
tiff testified,  as  a  witness  for  himself,  that  on  or  about  the 
21st  March,  1875,  an  ox  belonging  to  him  was  killed  by  a  lo- 
comotive and  train  of  cars  belonging  to  the  defendant,  and 
going  north  on  its  railroad,  about  a  half  mile  beyond  Cull- 
man in  said  county ;  that  Capt.  Simpson  was  the  engineer  in 
charge  of  the  train  at  the  time ;  that  he  (said  witness)  was 
within  two  hundred  yards  of  the  place  where  his  ox  was  so 
killed,  but  did  not  see  the  killing,  nor  know  of  it,  until  some 
ten  or  fifteen  minutes  after  the  collision ;  that  he  did  not 
hear  the  bell,  nor  the  whistle ;  that  the  railroad  was  entirely 
straight  for  more  than  a  mile  each  way  at  that  place,  and 
was  on  a  level,  or  nearly  so,  with  the  surface  of  the  earth  ; 
that  there  were  no  ditches  on  the  sides  of  the  road  at  that 
place,  except  very  shallow  ones  to  keep  the  water  from  the 
track ;  that  the  ox  was  badly  crushed  by  the  collision,  his 
horns  and  back  broken,  and  was  worth  about  fifty  dollars. 
The  plaintiff  introduced  two  other  witnesses,  whose  testi- 
mony was  substantially  like  his  own,  except  that  one  of  them 
did  not  put  any  value  on  the  ox,  and  neither  of  them  saw 
the  collision. 

"  The  plaintiff  having  closed,  said  Simpson  testified,  as  a 
witness  for  the  defendant,  that  he  had  been  an  engineer  since 
1858,  and  was  in  charge  of  the  train  when  plaintiff's  ox  was 
killed ;  that  the  train  was  a  passenger  train,  and  was  going 
at  the  usual  speed,  which  was  about  twenty-five  miles  per 
hour,  when  he  first  saw  the  ox,  some  distance,  say  one  hun- 
dred and  fifty,  or  two  hundred  yards,  ahead  of  the  train,  not 
far  from  the  track,  and  moving  in  a  direction  towards  the 
track  ;  that  he  instantly  applied  the  brakes  (of  the  first  class, 
and  under  his  control),  and  kept  the  brakes  firmly  down,  un- 
til he  discovered  that  the  ox  had  changed  his  course,  turn- 
ing from  the  track ;  that  the  ox  again  turned,  almost  imme- 
diately, in  the  direction  of  the  track,  when  he  (witness)  in- 
stantly applied  the  brakes  again,  and  kept  them  firmly  down 
until  the  collision  occurred  ;  that  the  ox,  after  said  last  turn, 
moved  pretty  rapidly  ahead  of  the  engine,  and  on  the  side 
of  the  track  and  of  the  cross-ties,  for  some  fifty  or  sixty  steps, 
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when,  coming  to  a  small  mud-hole,  it  suddenly  wheeled,  and 
came  on  the  track,  with  its  head  towards  the  engine,  and 
within  six  or  eight  feet  of  it,  and  continued  to  move  towards 
the  engine  until  the  collision  ;  that  it  was  impossible  by  any 
means  whatever,  from  the  time  the  ox  so  came  on  the  track, 
to  prevent  the  collision ;  that  the  brakes  had  been  and  were 
firmly  applied  and  down,  and  the  speed  had  been  slackened 
down  to  about  three  miles  per  hour,  and  still  continued  to 
slacken,  until  the  ox  was  disabled,  bruised,  and  thrown  from 
the  track,  when  the  speed  was  not  more  than  one  mile  per 
hour ;  that  there  was  no  obstruction  on  the  track,  no  public 
road  crossing,  nor  any  curve,  or  depot,  or  town  within  a  quar- 
ter of  a  mile ;  that  he  (said  engineer)  did  all  that  could  be 
done  to  prevent  such  collision,  and  omitted  nothing  that  could 
be  of  any  avail  to  prevent  it,  after  the  ox  went  on  the  track ; 
that  he  did  not  ring  the  bell,  nor  sound  the  whistle,  nor  re- 
verse the  engine,  because  he  had  no  time  to  do  so  after  the 
ox  came  on  the  track,  and  because  the  ringing  of  the  bell,  or 
sounding  of  the  whistle,  before  the  ox  came  on  the  track, 
would  have  been  as  likely  to  make  it  come  on  the  track 
as  to  make  it  move  away ;  and  that  the  ringing  of  the 
bell,  or  sounding  the  whistle,  and  reversing  the  engine, 
would  have  been  unavailing  to  prevent  the  collision.  One 
Bowman,  a  witness  for  defendant,  testified  that,  in  plaintiff's 
neighborhood,  a  yoke  of  oxen  was  worth  from  thirty  to  fifty 
dollars,  and  a  single  ox  about  half  of  that  sum. 

"The  foregoing  was,  in  substance,  all  the  evidence  intro- 
duced on  the  trial  of  the  cause ;  and  upon  this  evidence,  with- 
out more,  the  court  charged  the  jury,  of  its  own  motion,  as  fol- 
lows :  '  If  the  jury  believe,  from  the  evidence,  that  the  ox  was 
killed  by  the  defendant's  train,  and  that  the  engineer  of  the 
train  saw  the  ox  within  ten  or  fifteen  feet  of  the  road,  or  run- 
ning close  by  the  road-bed,  on  a  line  with  it,  and  within  a  few 
feet  of  the  road  and  train  as  it  was  moving,  and  under  circum- 
stances indicating  danger  of  its  getting  on  the  track;  then  it 
was  the  duty  of  the  engineer,  to  use  all  means  in  his  power  to 
frighten  away  the  ox,  until  the  danger  had  ceased  (of  which 
you  are  to  judge  from  the  evidence) ;  and  failing  to  do  so,  he 
was  guilty  of  negligence,  for  which  the  defendant  must  re- 
spond.' To  this  charge,  and  to  each  part  thereof,  separately 
and  successively,  the  defendant  duly  excepted;  and  then  re- 
quested the  court  to  give  the  following  written  charge :  '  If, 
from  the  time  the  ox  got  on  the  track,  ringing  the  bell,  blow- 
ing the  whistle,  and  reversing  the  engine,  would  have  been 
unavailing  to  prevent  the  colHsion,  and  could  not  possibly 
have  prevented  it ;  and  if,  from  the  time  the  ox  got  on  the 
track,  the  engineer  did  all  that  could  have  been  of  any  avail 
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to  prevent  the  said  collision ;  then,  upon  this  state  of  facts, 
the  defendant  is  not  liable  for  such  collision."  The  court 
refused  to  give  this  charge,  and  the  defendant  excepted  to 
its  refusal." 

The  charge  given  by  the  court,  the  refusal  of  the  charge 
asked,  and  the  overruling  of  the  demurrer  to  the  complaint, 
are  now  assigned  as  error. 

Rice,  Jones  &  Wiley,  for  appellant. 

STONE,  J. — The  affirmative  charge  given  in  this  cause, 
under  a  severe  grammatical  criticism,  might  be  construed  as 
invading  the  province  of  the  jury,  in  pronouncing  on  the  ef- 
fect of  the  evidence.  We  do  not  think,  however,  that  such 
was  the  intention  of  the  presiding  judge.  By  the  phrase, 
"  failing  to  do  so,"  we  think  he  meant,  if  tlw  engineer  failed 
to.  do  so ;  and  we  think  that,  taken  in  the  connection  in  which 
it  was  uttered,  the  jury  so  understood  the  expression.  Such 
ellyptical  forms  of  expression  are  not  unusual,  either  in  pub- 
lic or  private  speaking,  and  they  rarely  mislead.  If  the 
charge  was  ambiguous,  or  likely  to  mislead,  it  was  both  the 
privilege  and  duty  of  counsel  to  call  the  court's  attention  to 
it,  so  that  it  might  be  corrected — See  1  Brick.-  Dig.  342, 
§  99 ;  lb.  336,  §  10 ;  Carlisle  y.Hill,  16  Ala.  398 ;  1  Brick.  Dig. 
251,  §§  123,  126.  Hypercriticism  should  not  be  indulged,  in 
construing  bills  of  exceptions. 

2:  When  an  exception  is  reserved  to  a  charge  which  con- 
tains two  or  more  distinct,  or  separable  propositions,  it  is 
the  duty  of  counsel  to  direct  the  attention  of  the  court  to 
the  precise  point  of  objection.  An  exception  "  to  this  charge, 
and  to  each  part  thereof,  separately  and  successively,"  will 
be  construed  as  a  general  exception  to  the  entire  charge. — 
Millon  v.  Rowland,  11  Ala.  732;  Taylor  v.  Strickland,  37  Ala. 
642. 

3.  Construed  as  above,  we  think  the  charge  given  is  free 
from  error.  We  agree  with  the  presiding  judge,  that  if  the 
ox  was  seen  by  the  engineer,  "  within  ten  or  fifteen  feet  of 
the  road,  or  running  close  by  the  road-bed,  on  a  line  with  it, 
and  within  a  few  feet  of  the  road  and  train  as  it  was  moving, 
and  under  circumstances  indicating  danger  of  its  getting  on 
the  track ;  then  it  was  the  duty  of  the  engineer,  to  use  all 
means  in  his  power  to  frighten  away  the  ox,  until  the  dan- 
ger had  ceased."  The  reason  on  which  accountability  rests, 
in  such  case,  is,  that  no  one  shall  do  another  an  injury,  either 
wantonly,  or  through  negligence.  Reasonable  diligence  and 
care  must  be  maintained,  in  preservation  of  the  property- 
rights  of  others.  Sic  utere  tuo,  ut  alienurn  non  lafdas.  The 
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engineer,  if  he  saw  the  ox  in  dangerous  proximity  to  the 
track,  and  under  circumstances  indicating  danger  of  its  get- 
ting on  the  track,  should  have  taken  steps  promptly  to  frighten 
him  away  ;  or,  if  need  be,  should  have  arrested  the  motion 
of  his  train,  if  possible,  rather  than  incur  the  hazard  of  de- 
stroying another's  property.  He  should  not  have  waited  for 
the  ox  to  get  on  the  track,  if  there  was  apparent  danger  of 
his  doing  so.  The  charge  given  fairly  submitted  to  the  jury 
the  question  of  the  engineer's  negligence. 

What  we  have  said  is  decisive  to  show  that  the  charge 
asked  should  not  have  been  given.  It  placed  the  engineer's 
duty  on  too  narrow  and  technical  a  foundation. 

The  judgment  is  affirmed. 


Howard  and  Wife  v.  Doughtie. 

Action  against  Husband  and  Wife  for  Necessary  Family  Sup- 
plies. 

1.  Liability  of  wife's  statutory  separate  estate  for  necessaries. — In  an  action 
against  husband  and  wife,  seeking  to  charge  the  wife's  statutory  separate  es- 
tate with  the  price  of  necessaries  furnished  to  the  family  (Rev.  Code,  §  2376;, 
it  must  be  shown  that  the  property  sought  to  be  charged  belonged  to  her  stat- 
utory separate  estate,  at  the  time  the  articles  were  furuished,  and  at  the  com- 
mencement of  the  suit;  and  the  question  should  be  submitted  to  the  jury, 
whether  the  articles  were  such  as,  at  common  law,  the  husband  would  be  re- 
sponsible for  in  invitum. 

2.  Same  ;  form  of  judgment. — In  such  action,  on  a  verdict  for  the  plaintiff, 
judgment  should  not  be  rendered  against  the  wife  personally;  but,  if  so  ren- 
dered, the  judgment  would  be  here  corrected  and  affirmed,  on  appeal  by  the 
defendants,  if  the  record  contained  no  other  error. 

Appeal  from  the  Circuit  Court  of  Russell. 

Tried  before  the  Hon.  James  E.  Cobb. 

This  action  was  brought  by  William  Doughtie,  against 
John  TV.  Howard  and  his  wife,  Virginia  Howard ;  was  com- 
menced on  the  12th  October,  1872,  and  sought  to  charge 
Mrs.  Howard's  statutory  separate  estate  with  the  payment 
of  an  account  amounting  to  8143  90.  The  plaintiff  was  the 
owner  of  a  livery-stable  in  Eufaula ;  and  the  account  was 
there  contracted  with  him  during  the  years  1869  and  1870, 
for  the  board  of  horses,  hire  of  carriage  and  horses,  &c.  The 
complaint  alleged,  that  the  defendants  were  living  together 
as  husband  and  wife  when  the  account  was  contracted ;  that 
the  several  items  specified  in  the  account  "  were  articles  of 
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comfort  and  support  of  their  said  household,  suitable  to  the 
degree  and  condition  in  life  of  their  family,  and  such  as  the 
husband,  said  John  W.  Howard,  would  be  responsible  for  at 
common  law ; "  and  that  Mrs.  Howard  owned,  as  a  part  of 
her  statutory  separate  estate,  both  at  the  time  the  account 
was  contracted,  and  at  the  commencement  of  the  suit,  cer- 
tain lands  in  Russell  county,  which  were  particularly  de- 
scribed, and  a  house  and  lot  in  Eufaula,  also  particularly  de- 
scribed. The  record  does  not  show  what  pleas  were  filed ; 
but  there  was  a  trial  by  jury,  on  issue  joined. 

On  the  trial,  as  the  bill  of  exceptions  shows,  the  plaintiff 
read  in  evidence  the  deposition  of  James  T.  Doughtie,  who 
kept  his  books,  and  attended  to  the  business  of  the  livery- 
stable  during  the  years  1869-70,  and  who  testified  to  the  cor- 
rectness of  the  plaintiff's  account ;  also,  "  that  the  items  in 
said  account  are  reasonable  and  just,  and  were  the  custom- 
ary charges  at  that  time ;  that  he  presented  the  account  to 
said  John  W.  Howard,  who  did  not  dispute  its  correctness, 
and  promised  to  pay  it;  that  said  defendants  resided  in 
Glennville,  Russell  county,  when  the  account  was  contracted, 
but  spent  a  good  deal  of  their  time  in  Eufaula ;  and  that 
they  kept  a  buggy  and  horse,  besides  mules  and  a  wagon  on 
their  place  in  Russell."  "  The  plaintiff  then  read  in  evidence 
the  admission  of  the  defendants,  that  the  property  described 
in  the  complaint  was  the  statutory  separate  estate  of  said 
Virginia  Howard,  and  that  she  was  the  wife  of  said  John  W. 
Howard ;  and  then  testified,  as  a  witness  for  himself,  to  the 
correctness  of  the  said  account  sued  on ;  also,  that  the  value 
of  the  real  estate  described  in  the  complaint  was  $5,000,  or 
more  ;  that  the  articles  enumerated  in  the  account  were  ar- 
ticles of  comfort  and  support  of  the  household,  suitable  to 
the  degree  and  condition  in  life  of  the  defendants'  family ; 
that  said  defendants  moved  in  the  first  circles  of  society  in 
Eufaula  and  Glennville,  living  a  part  of  the  time  in  Eufaula, 
and  a  part  of  the  time  in  Glennville,  which  was  about  twenty 
miles  distant  from  Eufaula,  and  connected  with  it  only  by 
an  ordinary  wagon  road." 

"  This  was  all  the  evidence  introduced  by  the  plaintiff,  and 
the  defendants  introduced  none;  and  the  court  thereupon 
charged  the  jury,  on  the  written  request  of  the  plaintiff,  that 
if  they  believed,  from  the  evidence,  that  the  plaintiff's  ac- 
count was  for  articles  furnished  to  defendants,  and  that  said 
articles  were  articles  of  comfort  and  support  of  the  house- 
hold, suitable  to  the  degree  and  condition  in  life  of  their  fam- 
ily, they  should  find  for  the  plaintiff,  and  that  the  separate 
estate  of  the  defendant  was  liable  therefor.  To  this  charge 
the  defendants  excepted." 
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The  jury  returned  a  verdict  for  the  plaintiff,  and  also  found 
that  the  property  described  in  the  complaint  as  the  separate 
estate  of  Mrs.  Howard  was  liable  for  the  debt ;  and  the  court 
thereupon  rendered  the  following  judgment :  "  It  is  therefore 
considered  by  the  court,  that  the  plaintiff  recover  of  the  de- 
fendants the  said  sum  of  $193.26,  together  with  the  costs  in 
this  behalf  expended  ;  for  which  let  execution  issue,  which 
may  be  levied,  not  only  of  the  goods  and  chattels,  lands  and 
tenements  of  said  defendant  John  W.  Howard,  but  also  of 
the  separate  estate  of  the  said  defendant  Virginia  Howard, 
described  in  the  complaint  as  follows,"  &c. 

The  appeal  is  sued  out  by  both  of  the  defendants.  The 
errors  assigned  by  them  are,  the  charge  of  the  court,  and  the 
judgment. 

Geo.  D.  &  Geo.  W.  Hooper,  for  the  appellants. 

Martin  &  Mitchell,  contra. 

STONE,  J. — We  feel  compelled  to  reverse  the  judgment 
rendered  in  this  cause.  The  charge  fails  to  postulate  enough 
facts  to  render  Mrs.  Howard's  statutory  separate  estate  lia- 
ble. To  justify  a  judgment,  declaring  such  liability,  the  wife 
must  have  owned  a  statutory  separate  estate  at  the  time  the 
debt  was  contracted,  and  the  same  separate  estate  when  the 
suit  was  brought.  This  should  have  been  proved.  The  only 
evidence  in  this  record,  on  that  question,  is  "  the  admission 
of  the  defendants,  that  the  property  described  in  the  plain- 
tiff's declaration  was  the  separate  statutory  estate  of  Vir- 
ginia Howard,  one  of  the  defendants."  The  bill  of  excep- 
tions states  that  it  contains  all  the  evidence.  When  this 
property  was  the  statutory  separate  estate  of  Mrs.  Howard, 
we 'are  not  informed ;  whether  when  the  articles  were  pur- 
chased, when  the  suit  was  brought,  or  some  other  and  what 
time,  are  inquiries  not  answered  by  the  record.  The  charge 
did  not  refer  this  question  to  the  jury,  but  assumed,  on  the 
admission  we  suppose,  that  that  was  not  a  disputed  question 
in  the  cause.  We  have  seen  above  that  the  admission  was 
not  broad  enough  for  this.  It  did  not  cover  the  two  essen- 
tial points  of  time. 

For  reasons  explained  in  the  former  rulings  of  this  court, 
the  charge  should  have  submitted  to  the  jury  the  inquiry, 
whether  the  articles  were  such  as  the  husband  would  have 
been  responsible  for  at  common  law ;  which  we  have  con- 
strued to  mean  in  invitum.  If  the  family  had  been  shown 
to  be  sufficiently  supplied,  and  not  in  need  of  the  articles, 
the  estate  of  the  wife  was  not  chargeable.     Family  wants, 
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we  need  scarcely  add,  must  be  graduated  by  the  degree  and 
condition  in  life  of  the  family. — See  Burden  v.  Mc  Williams, 
31  Ala.  438 ;  Bavisies  v.  Stoddart,  32  Ala.  599 ;  Sharp  v. 
Burns,  35  Ala.  653. 

The  charge  given  in  the  case  of  Sharp  v.  Burns,  was  held 
not  to  present  a  reversible  error,  on  a  somewhat  technical 
construction  of  its  language.  The  present  charge,  on  the 
facts  postulated,  instructed  the  jury  to  find  for  the  plaintiff. 
It  does  not  admit  of  the  construction  given  in  Sharp  v. 
Burns. 

The  judgment  entry  is  improperly  rendered  against  Mrs. 
Howard  personally  ;  but  that  would  be  corrected  here,  if  we 
found  no  other  error  in  the  record. 

Beversed  and  remanded. 


Alabama  Warehouse  Company  v. 
Lewis. 

Statutory  Action  of  Detinue  for  Bates  of  Cotton. 

1.  Mortgage  of  pergonal  property ;  form  and  requisites  of. — A  valid  mortgage 
of  personal  property  may  be  created  by  verbal  contract;  consequently,  if  it 
be  reduced  to  writing,  informalities  in  its  execution  or  attestation  do  not  affect 
its  validity. 

2.  Definitions  of  words  in  Code. — The  definitions  of  words  given  by  the 
Code  (Rev.  Code,  §§  1-8),  apply  only  to  those  words  as  therein  used. 

Appeal  from  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  John  A.  Minnis. 

This  action  was  brought  by  David  Lewis,  against  the  ap- 
pellant, to  recover  six  bales  of  cotton,  together  with  dam- 
ages for  their  detention ;  and  was  commenced  on  the  19th 
January,  1873.  "On  the  trial,"  as  the  bill  of  exceptions 
states,  "  the  defendant's  plea  being  the  general  issue,  the 
proof  showed  that  the  property  sued  for  belonged  to  the 
plaintiff,  unless  the  mortgage  under  which  the  defendant 
claimed  to  hold  it  was  valid ;  which  mortgage  covered  the 
property,  and,  with  the  indorsements  thereon  of  probate  and 
registration,  was  as  follows,"  setting  it  out.  This  mortgage 
was  dated  the  15th  March,  1872 ;  purported  to  be  given  to 
secure  the  payment  of  a  promissory  note  for  $130,  of  even 
date  with  the  mortgage,  given  for  advances  to  make  a  crop, 
and  also  any  future  advances  that  might  be  made  up  to  the 
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15th  October  of  that  year,  and  the  other  stipulations  of  the 
contract  recited  in  it  as  to  the  delivery  and  sale  of  the  mort- 
gagor's cotton  crop ;  conveyed  to  Scharfi  &  Mohr,  the  mort- 
gagees, the  entire  crop  of  cotton  and  corn  which  the  mort- 
gagor might  raise  during  the  year  1872,  together  with  two 
mules,  a  wagon,  &c;  and  purported  to  be  signed  by  the  mort- 
gagor, said  David  Lewis,  and  attested  by  two  witnesses,  all 
three  making  their  mark  only.  Attached  to  said  mortgage 
was  the  certificate  of  a  justice  of  the  peace,  dated  said  15th 
March,  1872,  as  to  the  probate  of  the  instrument  before  him, 
on  that  day,  by  one  of  the  subscribing  witnesses ;  and  the  certi- 
ficate of  the  probate  judge  as  to  its  registration.  "As  ap- 
peared from  the  said  mortgage,  the  signatures  of  the  maker 
and  witnesses  thereto  were  by  mark  simply.  The  defendant 
introduced  said  mortgage  in  evidence,  and  witnesses  whose 
evidence  tended  to  show  that  said  mortgage  was  read  over  to 
the  plaintiff,  and  agreed  to  by  him,  and  signed  with  his  mark 
for  and  as  a  mortgage,  and  was  supported  by  a  sufficient  and 
valuable  consideration ;  also,  that  the  persons  whose  names 
were  signed  thereto  as  witnesses,  had  signed  as  such  by  their 
marks.  The  plaintiff's  evidence  tended  to  show  that  neither 
he,  nor  those  persons  whose  names  appeared  as  witnesses, 
had  ever  seen  or  signed  said  mortgage,  or  in  any  manner  as- 
sented to  or  ratified  the  same.  The  defendant  set  up  no 
claim  whatever  to  the  property  sued  for,  except  under  said 
mortgage.  The  court  charged  the  jury,  ex  mero  motu,  that 
while  a  parol  mortgage  of  personal  property  was  good,  yet, 
if  a  person  signed  a  written  mortgage  of  personal  property 
by  his  mark  simply,  and  such  mortgage  was  not  attested  by 
any  witness  who  wrote  his  name  as  such,  nor  acknowledged, 
such  attempt  to  make  a  mortgage  was  futile,  and  no  title 
passed  by  such  mortgage."  This  charge,  to  which  the  de- 
fendant duly  excepted,  is  now  assigned  as  error,  with  other 
matters  which  it  is  unnecessary  to  notice. 

Herbert  &  Murphey,  for  appellant. 

Stone  &  Clopton,  contra. 

BRICKELL,  C.  J. — A  deed  conveying  lands,  at  common 
law,  is  valid,  though  the  grantor  signs  only  by  affixing  his 
mark  ;  nor  is  it  necessary  there  should  be  an  attestation  of 
the  signing.— 3  Wash.  Beal  Prop.  244-247.  The  title  to  per- 
sonal property  will  pass  without  writing,  and  a  verbal  mort- 
gage of  such  property  will  be  enforced. — Morrow  v.  Turney, 
35  Ala.  131.  There  can  be  no  doubt  of  the  validity  of  the 
mortgage  made  by  the  appellee  (plaintiff  below)  to  Scharff  & 
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Mohr,  though  it  is  signed  only  by  his  mark,  and  attested  by 
witnesses  making  their  marks,  unless  we  have  a  statute  ex- 
cluding, or  rather  prohibiting,  the  execution  in  that  mode  of 
mortgages  of  personal  property.  The  statute  which,  it  is 
argued,  must  be  so  construed,  is  the  clause  of  section  one  of 
the  Code,  which  reads,  "signature,  or  subscription,  includes 
mark,  when  the  person  cannot  write,  his  name  being  written 
near  it,  and  witnessed  by  a  person  who  writes  his  own  name 
as  a  witness."  Sections  one  to  eight  are  devoted  to  a  defini- 
tion of  words  found  in  the  Code.  It  is  not  intended  to  de- 
fine such  words  when  found  elsewhere.  If  this  clause  avoids 
writings,  to  the  validity  of  which  signature  or  subscription 
is  by  mark,  and  not  attested  as  prescribed,  it  would  not  af- 
fect a  mortgage  of  personal  property,  which  is  valid  without 
writing,  and  to  which  the  signature  of  the  mortgagor  is  not 
required  by  the  Code,  or  any  provision  thereof. — Breene  v. 
McCrary,  52  Ala.  154 ;  Wimberly  v.  Dallas  County,  52  Ala. 
196. 

In  ruling  otherwise,  the  City  Court  erred,  and  its  judgment 
is  reversed,  and  the  cause  remanded. 

Stone,  J.,  not  sitting,  having  been  of  counsel. 


Schuessler  &  Co.  v.  Wilson. 

Certiorari  from  Justice's  Court ;  Action  against  Husband  and 
Wife  for  Necessary  Family  Supplies. 

1.  Amendment  of  complaint.  — In  an  action  against  husband  and  wife,  if  the 
cause  of  action  is  described  in  the  original  complaint  as  "provisions  fur- 
nished to  defendant  at  his  request,"  the  complaint  may  be  amended  by  the  ad- 
dition of  averments  necessary  to  show  a  valid  cause  of  action  against  the 
wife's  statutory  separate  estate;  and  a  fortiori,  in  a  case  removed  by  appeal  or 
statutory  certiorari  from  a  justice's  court,  which  is  required  to  be  "  tried  ac- 
cording to  equity  and  justice,  without  regard  to  any  defect  in  the  summons  or 
other  proceeding  before  the  justice"  (Rev.  Code,  §  2772),  such  an  amendment 
should  be  allowed. 

2.  Clerical  misprision  in  bill  of  exceptions. — Where  the  appeal  is  sued  out 
by  the  plaintiff  below,  from  a  judgment  of  nonsuit,  which  he  was  compelled 
to  take  in  consequence  of  the  refusal  of  the  court  to  allow  him  to  file  an 
amended  complaint,  a  recital  in  the  bill  of  exceptions  that  "the  defendant  ex- 
cepted to  this  ruling  of  the  court,  and,  in  consequence  of  this  ruling  being 
unable  to  proceed  further  with  his  case,  thereupon  took  a  nonsuit,"  <fcc,  shows 
a  mere  clerical  misprision,  which  will  be  considered  as  amended. 

3.  Exemption  of  personal  property ;  pleadable  by  wife,  in  bar  of  action  for 
necessaries.  —  In  an  action  against  husband  and  wife,  seeking  to  subject  the 
wife's  statutory  separate  estate  to  the  payment  of  a  debt  for  "articles  of  com- 
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fort  and  support  of  the  household  "  (Rev.  Code,  2376) ,  the  wife  may  claim  a 
statutory  exemption  in  the  property  sought  to  be  subjected. 

Appeal  from  the  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  James  Q.  Smith. 

This  action  was  brought  by  S.  Schuessler  &  Co.,  suing  in 
their  partnership  name  only,  against  R.  Wilson  and  his  wife, 
Ellen  Wilson ;  and  was  commenced  on  the  31st  January, 
1876,  in  a  justice's  court.  The  cause  of  action  on  the  justice's 
summons  was  in  these  words  :  "Plaintiffs  claims  from  de- 
fendants the  sum  of  $90,  due  by  defendant  to  plaintiffs  for 
provisions  furnished  to  defendant  at  his  request,  as  by  ac- 
count stated ;  which  sum  is  now  due  and  unpaid."  The 
justice  having  rendered  judgment  for  the  plaintiff,  an  execu- 
tion thereon  was  issued,  and  levied  on  certain  articles  of 
household  furniture,  on  the  11th  March,  1876 ;  and  Mrs. 
Wilson  thereupon  made  and  filed  an  affidavit  and  claim  of 
exemption,  and  removed  the  case,  by  certiorari,  into  the  Cir- 
cuit Court.  The  plaintiffs  there  asked  leave  to  file  a  com- 
plaint, in  proper  form,  against  husband  and  wife  ;  alleging 
that  the  goods  furnished  were  articles  of  comfort  and  sup- 
port of  the  household,  that  the  defendants  were  living  to- 
gether as  husband  and  wife  at  the  time,  that  the  articles  lev- 
ied on  belonged  to  the  wife's  statutory  separate  estate,  <fec. 
The  defendants  objected  to  the  filing  of  said  complaint,  on 
these  grounds :  1st,  that  the  original  complaint,  on  which 
the  judgment  was  rendered  by  the  justice,  contained  no  sub- 
stantial cause  of  action  against  the  said  Ellen  Wilson  ;  2d, 
that  said  suit  in  said  justice's  court  was  against  said  Ellen 
Wilson  personally,  and  not  against  the  corpus  of  her  statu- 
tory separate  estate ;  3d,  that  said  original  complaint  did 
not  aver  that  the  provisions  furnished  to  the  defendant  at  his 
request,  as  therein  averred,  were  articles  for  the  comfort  and 
support  of  the  defendants'  household,  nor  that  the  defend- 
ants were  husband  and  wife,  or  living  together  as  such,  at 
the  time  said  provisions  were  furnished ;  4th,  that  the  judg- 
ment rendered  by  the  justice  was  coram  nonjudice  and  void; 
5th,  "that  the  said  Ellen  Wilson  was  not  made  a  party  to 
said  suit  as  required  by  law ;"  6th,  "that  said  complaint  now 
proposed  to  be  filed  as  a  substitute,  or  amendment,  not 
merely  changes  the  form,  but  makes  another  and  entirely 
different  cause  of  action  from  the  original  suit."  "These  ob- 
jections," the  bill  of  exception  states,  "were  offered  and  urged 
by  each  of  said  defendants  separately,  as  well  as  jointly. 
The  court  sustained  said  objection,  and  refused  to  allow  said 
declaration  to  be  filed ;  and  to  this  ruling  of  the  court  the  de- 
fendant thereupon  excepted,  and,  in  consequence  of  this  rul- 
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ing  being  unable  to  proceed  further  with  his  case,  thereup- 
on took  a  nonsuit,  with  leave  to  file  a  bill  of  exceptions ;  and 
plaintiffs  now  tender  this,  their  bill  of  exceptions,"  &c.  The 
appeal  is  sued  out  by  the  plaintiffs  below,  and  the  only  mat- 
ter assigned  as  error  is  the  refusal  of  the  court  to  allow  the 
complaint  to  be  filed. 

Elmore  &  Gunter,  for  appellants. 

Bice,  Jones  &  Wiley,  contra. 

STONE,  J. — The  complaint  offered  to  be  filed  in  this  cause 
was  not  such  a  departure  from  the  cause  of  action  stated  in 
the  summons  before  the  justice,  as  that  it  should  have  been 
rejected  on  that  account.  If  the  action  had  been  commenced 
in  the  Circuit  Court,  by  summons  and  complaint  in  the  com- 
mon form,  the  court  would  have  allowed  the'  complaint  to  be 
so  amended,  as  to  set  forth  a  cause  of  action  for  which  "  the 
separate  estate  of  the  wife  is  liable  "  under  section  2376  of 
the  Revised  Code. — Reed  v.  Scott,  30  Ala.  640 ;  Smith  v.  Plank 
Road  Co.,  30  Ala.  650 ;  Harris  v.  Plant,  31  Ala.  639  ;  Russell 
v.  Envin,  38  Ala.  44 ;  Longmire  v.  Pilkington,  37  Ala.  297. 
In  the  case  of  Ravisies  v.  Stoddart,  32  Ala.  599,  this  court  ad- 
judged the  complaint  bad,  in  that  it  did  not  describe  the  prop- 
erty which  composed  the  wife's  estate,  sought  to  be  charged. 
The  judgment  of  the  Circuit  Court  was  reversed,  and  the 
cause  remanded;  doubtless,  that  the  complaint  might  be 
amended  in  the  court  below.  This  being  the  rule  in  ordi- 
nary cases  commenced  in  courts  of  record,  for  a  much  stronger 
reason  should  the  proposed  amendment  be  allowed  in  a  case 
of  appeal  from  a  justice's  judgment,  which  is  "  tried  accord- 
ing to  equity  and  justice,  without  regard  to  any  defect  in  the 
summons  or  other  proceeding  before  the  justice."— Rev. 
Code,  §  2772  ;  1  Brick.  Dig.  112,  §  55. 

It  is  urged,  as  a  reason  why  we  should  not  reverse  the 
ruling  of  the  Circuit  Court,  that  the  record  fails  to  show  any 
exception  to  the  court's  ruling,  saved  by  appellant.  True, 
the  record  says,  "the  defendant  [appellee  here]  thereupon 
excepted."  If  these  words  stood  alone  and  unaided,  we 
would  treat  the  exception  as  not  well  taken.  But  they  do 
not  stand  alone.  The  context  shows  unmistakably  that  it 
was  the  plaintiff  below  (appellant  here)  who  reserved  the  ex- 
ception. The  defendant  below  (appellee  here)  filed  objections 
to  the  allowance  of  the  amended  complaint  offered,  seven  in 
number,  which  are  set  out.  The  bill  of  exceptions  then  pro- 
ceeds as  follows  :  "And  the  court  sustained  said  objections, 
and  refused  to  allow  said  declaration  to  be  filed ;  and  to  this 

Vol  Tjvi. 


1876.]  oi*  ALABAMA.  519 

[Cantelou  v.  Doe,  ex  dem.  Hood.] 

ruling  of  the  court  the  defendant  thereupon  excepted,  and, 
in  consequence  of  the  adverse  ruling  being  unable  to  proceed 
further  with  his  case,  he  thereupon  took  a  nonsuit,  with  leave 
to  file  a  bill  of  exceptions;  and  plaintiffs  now  tender  this 
their  bill  of  exceptions,  which  is  signed  and  sealed,"  &c. 
The  insertion  of  the  word  defendant  is  a  mere  clerical  mis- 
prision, as  is  fully  explained  by  the  context. — Smith  v.  Branch 
Bank,  5  Ala.  26 ;  Lamkin  v.  Dudley,  34  Ala.  116  ;  Tilman  v.- 
McBae,  8  Ala.  677. 

In  refusing  to  allow  the  amended  complaint  to  be  filed,  the 
Circuit  Court  erred. 

We  find  in  the  transcript  a  claim  of  exemption.  Such 
claim,  if  made  by  one  who  is  a  resident  of  this  State,  and 
properly  pleaded  and  proved,  is  a  good  defense  in  favor  of  a 
married  woman,  whose  estate  is  sought  to  be  made  subject 
to  a  debt  for  "articles  of  comfort  and  support  of  the  house- 
hold," under  the  statute — Bender  v.  Meyer  &  Co.,  at  present 
term. 

The  judgment  of  the  Circuit  Court  is  reversed,  the  nonsuit 
set  aside,  and  the  cause  remanded. 


Cantelou  v.  Doe,  ex  dem.  Hood. 

Ejectment  by  Children,  against  Sister  of  Deceased  Freedman. 

1.  Marriages  among  slaves.  —During  the  existence  of  slavery  in  Alabama, 
slaves  were  incapable  of  contracting  valid  marriages,  and  their  children  had 
no  inheritable  blood  ;  and  since  the  abolition  of  that  institution,  although 
cohabitations  between  slaves,  existing  at  the  time  of  emancipation,  were 
declared  valid  marriages  by  ordinance  No.  23  of  the  convention  of  1867,  neither 
that  ordinance,  nor  the  amendatory  act  approved  December  31,  1868,  by  which 
its  provisions  were  extended  to  a  subsequent  date,  gave  validity  to  connections 
which  had  terminated  before  emancipation,  nor  imparted  heritable  blood  to 
the  children  of  such  conuections.  (Overruling  Stikes  v.  Swanson,  ii  Ala.  633; 
and  Haden  v.  Ivey,  51  Ala.  381. ) 

Appeal  from  the  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  James  Q.  Smith. 

This  action  was  brought  by  Daniel  Hood  and  Emeline  Fel- 
der,  claiming  as  the  children  of  Daniel  North,  deceased, 
against  Margaret  Cantelou,  to  recover  the  possession  of  a 
small  lot  near  the  city  of  Montgomery ;  and  was  commenced 
on  the  21st  October,  1875.  "  On  the  trial,"  as  the  bill  of 
exceptions  states,  "  the  plaintiffs  proved  that  Daniel  North 
was,  at  the  time  of  his  death,  which  occurred  in  1870,  the 
owner  of  the  premises  sued  for ;   that  said  Daniel,  about 
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thirty  years  ago,  being  then  a  slave,  married  a  woman,  who 
was  also  a  slave,  according  to  the  mode  of  intermarriage 
usual  among  slaves  at  that  time  in  this  State,  and  lived  with 
her  as  husband  and  wife,  in  a  state  of  slavery,  from  that  time 
until  a  few  years  before  the  emancipation  of  slaves  ;  that  they 
ceased  to  live  together  as  husband  and  wife  a  few  years 
before  the  emancipation  of  slaves  ;  that  the  plaintiffs  are  the 
children  of  said  Daniel  and  said  woman,  born  in  a  state  of 
slavery,  while  their  parents  were  so  living  together  as  hus- 
band and  wife  ;  and  that  said  Daniel  recognized  them  as  his 
children  after  emancipation.  The  defendant  then  proved, 
that  she  was  the  sister  of  said  Daniel  North  ;  that  said  Daniel, 
after  abandoning  the  plaintiffs'  mother,  took  to  himself 
another  wife  while  he  was  yet  a  slave,  and  continued  to  live 
with  her  as  husband  and  wife  until  his  death  in  1870,  and 
always  acknowledged  and  treated  her  as  ids  wife  ;  and  that 
this  woman,  after  his  death,  remained  in  the  possession  of 
said  premises  until  her  death.  This  was  all  the  evidence  in 
the  case ;  and  the  court  thereupon  charged  the  jury  as  fol- 
lows :  "  If  you  find,  from  the  evidence,  that  Daniel  North, 
now  deceased,  was  the  owner  of  the  lot  of  land  sued  for, 
residing  on  it,  and  exercising  ownership  over  it  at  the  time 
of  his  death  ;  and  that  said  Daniel  North  and  Phcebe  Felder, 
before  emancipation,  were  slaves,  and  were  married,  and  lived 
together  as  man  and  wife ;  and  that  these  plaintiffs,  Daniel 
Hood  and  Emeline  Felder,  are  the  children  of  said  marriage ; 
then  the  plaintiffs  should  recover  the  lot,  and  your  verdict 
will  be  for  the  plaiutiffs ;  otherwise,  your  verdict  will  be  for 
the  defendant.'  To  this  charge  the  defendant  excepted,"  and 
requested  the  court  to  instruct  the  jury,  among  other  things, 
that  they  must  find  for  the  defendant,  if  they  believed  the 
evidence ;  which  charge  the  court  refused  to  give,  and 
the  defendant  excepted  to  its  refusal.  The  charge  given, 
and  the  refusal  of  the  charge  asked,  are  now  assigned  as 
error. 

Elmore  &  Gunter,  for  appellant. 

E.  J.  Fitzpatrick,  contra. 

STONE,  J.— In  Smith  v.  The  State,  9  Ala.  996,  this  court 
said :  "  "Whilst  we  admit  the  moral  obligation,  which  natural 
law  imposes,  in  the  relation  of  husband  and  wife  among 
slaves,  all  its  legal  consequences  must  flow  from  the  muni- 
cipal law.  This  does  not  recognize,  for  any  purpose  what- 
ever, the  marriages  of  slaves."     And  it  was  ruled,  that  the 

Vol.  lvi. 


1876.]  OF  ALABAMA.  521 

[Cantelou  v.  Doe,  ex  dem.  Hood.] 

so-called  wife  of  the  accused  was  a  competent  witness  for 
him. 

In  Malinda  v.  Gardner,  24  Ala.  719,  the  claimants  asserted 
the  right  to  a  succession,  because  they  were  the  offspring  of 
a  continued  cohabitation  between  persons  who  were  slaves ; 
which  cohabitation  was  a  slave  marriage,  according  to  the 
custom  then  existing.  The  father  of  the  claimants  was  after- 
wards emancipated,  and  acquired  property  ;  but  there  was 
no  confirmation  or  recognition  of  the  marriage,  after  eman- 
cipation. This  court  said,  "  The  cohabitation  between  Tom 
and  the  mother  of  Malinda  and  Sarah,  in  a  state  of  slavery, 
was  not  marriage,  or  evidence  of  marriage.  It  conferred  no 
rights  upon  the  offspring."  The  court  further  said :  "  As 
the  woman  referred  to  was  a  slave,  there  could  have  been  no 
marriage  with  her,  and  the  children  of  that  connection  had 
no  inheritable  blood."  To  the  same  effect,  see  able  opinions 
by  Ch.  J.  Rufnn,  in  The  State  v.  Samuel,  2  Dev.  &  Bat.  Law, 
177  ;  and  by  Ch.  J.  Pearson,  in  Doe,  ex  dem.  Howard  v.  How- 
ard, 6  Jones'  Law,  235. 

Bishop,  1  Crim.  Law,  4th  ed.  §  156,  says,  "  It  is  the  present 
established  law,  wherever  slavery  prevails  in  this  country, 
that  the  marriages  of  slaves  are  to  be  deemed  null  and  void." 

In  the  case  of  Hall  v.  United  States,  2  Otto,  27,  will  be 
found  a  citation  of  the  most  important  authorities  bearing 
on  this  question.  That  case  was  decided  in  1875,  long  after 
emancipation;  the  opinion  of  the  court,  delivered  by  Justice 
Swayne,  being  concurred  in  by  the  entire  court.  The  court 
said  :  "  It  was  an  inflexible  rule  of  the  law  of  African  slavery, 
wherever  it  existed,  that  the  slave  was  incapable  of  entering 
into  any  contract,  not  excepting  the  contract  of  marriage." 
And  the  court  decided,  that  a  freedman,  after  emancipation, 
could  assert  no  claim  to  property,  by  virtue  of  any  right 
which  accrued  while  he  was  a  slave.  The  language  of  the 
opinion  is  :  "  If  Hall  did  contract  with  Roach,  as  he  alleges 
he  did,  the  contract  was  an  utter  nullity.  In  the  view  of  the 
law,  it  created  no  obligation,  and  conferred  no  rights  as  to 
either  of  the  parties.  It  was  as  if  it  were  not.  This  case 
must  be  determined  as  if  slavery  had  not  been  abolished  in 
Mississippi,  and  the  laws  referred  to  were  still  in  force  there. 
The  destruction  of  the  institution  can  have  no  effect  upon  the 
prior  rights  here  in  question." 

The  lessors  of  the  plaintiff  were  born  slaves,  the  issue  of  a 
slave  father  and  mother,  who  were,  at  the  time,  cohabiting 
under  the  sanction  of  what  was  known  as  a  slave  marriage. 
Before  emancipation,  the  father  and  mother  had  separated, 
and  they  never  afterwards  cohabited.  Moreover,  before,  at 
the  time  of,  and  subsequent  to  the  time  of  emancipation,  he 
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was  living  in  cohabitation  with  another  woman,  and  he  con- 
tinued such  cohabitation  until  his  death  in  1870.  If  ordin- 
ance No.  23,  of  November  30,  1867,  or  the  act  amending  it, 
approved  December  31,  1868  (Pamph.  Acts  1868,  pages  175 
and  527),  exert  any  influence  on  the  marital  relations  of 
Daniel  North,  father  of  the  lessors,  it  can  not  benefit  the 
present  plaintiffs.  The  largest  effect  it  could  have,  would  be 
to  constitute  the  woman  he  was  cohabiting  with  at  the  time 
of  emancipation,  his  lawful  wife.  It  did  not,  and  could  not, 
legitimate  the  offspring  of  the  earlier  and  discontinued  co- 
habitation, or  impart  to  them  the  capacity  to  inherit  from 
him. 

We  are  aware  that,  in  Stihes  v.  Sivanson,  44  Ala.  633,  prin- 
ciples are  declared,  which  are  not  in  harmony  with  the 
authorities  above  cited.  Haden  v.  Ivey,  51  Ala.  381,  followed, 
to  some  extent,  the  rulings  in  S tikes  v.  Sivanson.  We  prefer 
to  follow  the  earlier  decisions  of  this  court,  and  the  princi- 
ples declared  in  Hall  v.  United  States,  supra ;  and  we  there- 
fore overrule  the  later  two  decisions,  so  far  as  they  conflict 
with  our  former  rulings. 

The  charge  of  the  Circuit  Court  was  not  in  harmony  with 
the  views  above  expressed.  According  to  the  agreed  state  of 
facts,  the  lessors  of  the  plaintiff  failed  to  show  any  title  in 
themselves,  and  the  jury  should  have  been  so  instructed. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the 
cause  remanded. 


Cunningham  v.  Milner. 

Statutory   Action  of  Detinue  for  Mule. 

1.  When  parol  evidence  is  admissible  to  vary  consideration  expressed  in  writing. 
When  a  mortgage,  or  other  written  instrument,  is  offered  iu  evidence  against  a 
stranger,  he  may  show  by  parol  that  it  is  without  consideration,  or  that  the 
consideration  was  variant  from  that  expressed  in  it:  only  the  parties  to  the  in- 
strument, and  their  privies,  are  within  the  general  rule  which  excludes  such 
parol  evidence. 

2.  What  con stihdes  estoppel  en  pais. — The  failure  or  refusal  of  a  person, 
having  possession  of  personal  property,  to  disclose  the  nature  of  his  claim,  on 
the  demand  of  a  party  asserting  an  adverse  right,  while  it  may  be  important  in 
determining  whether  his  claim  is  fair  and  just  or  fictitious,  can  not  estop  him 
from  asserting  his  claim  against  the  person  making  such  demand. 

Appeal  from  the  Circuit  Court  of  Butler. 
Tried  before  the  Hon.  W.  H.  Ceenshaw. 
This  action  was  brought  by  James   Cunningham,   against 
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Elisha  C.  Milner,  to  recover  a  mule,  with  damages  for  its  de- 
tention ;  and  was  commenced  on  the  14th  July,  1873.  The 
plaintiff  claimed  the  mule  under  a  mortgage  executed  by  Ira 
W.  Stott  to  J.  R.  Stott  &  Co.,  which  was  regularly  assigned 
by  said  mortgagees  to  J.  J.  Melton  &  Co.,  and  by  them  to 
the  plaintiff,  and  which  is  hereinafter  more  particularly  de- 
scribed. The  defendant  pleaded — "  1st,  non  detinet ;  2d,  fail- 
ure of  consideration  of  the  mortgage  on  which  plaintiff  re- 
lies to  sustain  his  action ;  3d,  outstanding  title ; "  and  issue 
was  joined  on  each  of  these  pleas. 

On  the  trial,  as  the  bill  of  exceptions  shows,  the  plaintiff 
offered  in  evidence  the  said  mortgage  executed  by  Ira  W. 
Stott,  accompanied  with  proof  of  its  execution,  registration, 
and  assignment  to  himself.  Said  mortgage  was  dated  the 
26th  April,  1872 ;  purported  to  be  given  in  consideration  of 
necessary  provisions  and  supplies  furnished  to  said  Ira  W. 
Stott  by  said  J.  R.  Stott  &  Co.  to  enable  him  to  make  a 
crop  during  the  year  1872,  and  to  be  intended  to  operate  as 
a  statutory  mortgage  or  lien  for  advances  to  make  a  crop ; 
conveyed  a  tract  of  land,  two  mules,  and  the  entire  crop 
raised  on  the  land  during  the  year  1872,  as  security  for  the 
delivery  of  five  bales  of  cotton  by  the  1st  December,  and 
contained  a  power  of  sale  if  default  should  be  made  in  the 
delivery  of  the  cotton.  The  plaintiff  proved,  also,  that  in 
December,  1872,  he  sent  to  the  land  on  which  said  Ira  W. 
Stott  resided,  and  took  one  of  the  mules  under  the  mortgage, 
said  Ira  W.  Stott  having  died,  and  that  the  defendant  took 
possession  of  the  other  one  about  the  same  time,  and  had 
possession  at  the  commencement  of  the  suit ;  and  that  the 
use  of  the  mule  during  that  time  was  worth  about  $25.  J. 
M.  Anderson,  a  witness  for  plaintiff,  testified  that  he,  as  plain- 
tiffs agent,  called  on  defendant  about  the  1st  December, 
1872,  and  demanded  the  mule  under  said  mortgage  ;  "  that 
the  defendant  stated,  in  reply,  that  he  could  have  the  mule, 
as  he  himself  would  have  nothing  to  do  with  it ;  that  defend- 
ant did  not  say  that  he  had  any  claim  to  the  mule,  but  that 
he  had  loaned  it  out,  and  would  let  witness  have  it  as  soon 
as  it  was  returned.  Said  witness  further  testified,  that  he 
called  on  defendant  for  the  mule,  once  or  twice,  a  short  time 
afterwards;  that  defendant  set  up  no  claim  to  the  mule  on 
either  occasion,  but  said  that  it  had  not  yet  been  returned, 
and  that  witness  could  get  it  as  soon  as  it  was  returned." 
The  plaintiff's  attorney  also  testified,  as  a  witness  for  the 
plaintiff,  that  he  called  on  the  defendant  in  April,  1873,  "and 
demanded  the  mule,  and  asked  by  what  right  or  title  he 
claimed  the  mule ;  that  the  defendant  refused  to  give  up  the 
mule,  and  told  witness  to  '  go  ahead ' — '  that  he  would  show 
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him  at  the  trial,'  or  '  would  show  him  a  trick  when  it  became 
necessary,'  witness  was  not  certain  which." 

The  plaintiff  having  closed,  the  defendant  offered  to  prove 
by  J.  R.  Stott,  one  of  the  members  of  the  firm  of  J.  R.  Stott 
&  Co.,  that  said  mortgage  was  not  intended  to  secure  a  debt 
which  said  Ira  W.  Stott  already  owed  them  for  advances 
made  during  the  year  1871,  but  for  future  advances  to  be 
made  during  the  year  1872,  which  were  in  fact  never  made. 
The  plaintiff  objected  to  the  admission  of  this  evidence,  on 
the  ground  that  it  contradicted  the  recitals  of  the  mortgage 
itself ;  and  he  reserved  an  exception  to  the  overruling  of  his 
objection.  The  defendant  claimed  the  mule  under  a  mort- 
gage for  advances  made  by  said  Ira  W.  Stott  to  D.  P.  Larkin, 
dated  the  3d  April,  1871,  and  assigned  to  the  defendant  for 
valuable  consideration.  The  mule  conveyed  by  this  mort- 
gage was  described  as  a  "  bay  mule,"  while  that  sued  for  was 
described  in  the  complaint  as  a  "  dark  colored  mule,"  and 
that  description  was  also  contained  in  the  plaintiff's  mort- 
gage. The  plaintiff  objected  to  the  introduction  of  the  de- 
fendant's mortgage,  on  account  of  this  difference  of  descrip- 
tion, and  also  "  because  defendant  was  estopped  by  his  acts 
and  declarations  in  not  setting  up  his  title  before  this  time." 
The  court  overruled  said  objections,  and  allowed  the  mort- 
gage to  be  read  in  evidence  by  the  defendant ;  to  which  the 
plaintiff  excepted.  "  The  defendant  then  proposed  to  prove, 
by  himself,  that  the  mule  described  in  his  mortgage  was  the 
same  mule  now  in  his  possession,  which  plaintiff  was  claim- 
ing in  this  suit,  and  was  a  bay  mule  ;"  to  which  evidence  the 
plaintiff  objected,  on  the  ground  that  it  was  not  permissible 
by  parol  to  change  the  description  contained  in  the  mort- 
gage ;  and  he  reserved  an  exception  to  the  admission  of  the 
evidence. 

The  plaintiff  asked  the  court,  in  writing,  to  charge  the  jury 
as  follows  :  "  That  if  the  plaintiff  made  a  demand  of  the  prop- 
erty from  the  defendant,  and  the  defendant  refused  to  de- 
liver up  the  property,  and  refused  to  state' the  ground  of  his 
claim,  then  he.  can  not  show  in  defense  that  he  had  a  lien  on 
the  property."  The  court  refused  to  give  this  charge,  and 
the  plaintiff  excepted  to  its  refusal. 

All  the  rulings  of  the  court  to  which,  as  above  stated,  ex- 
ceptions were  reserved  by  the  plaintiff,  are  now  assigned  as 
error. 

"W.  A.  Duke,  for  appellant. 

Herbert  &  Buell,  contra. 
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BEICKELL,  C.  J. — The  objection  to  the  evidence  offered 
by  the  appellee,  to  show  the  want  of  consideration  of  the 
mortgage  under  which  the  appellant  claimed  title,  or  that  the 
real  consideration  was  variant  from  that  expressed,  was  not 
well  taken.  The  appellee  was  not  a  party  to  the  mortgage, 
and  had  no  agency  in  its  execution  ;  and  he  is  not  blamable 
if  it  speaks  falsely,  or  fails  to  speak  the  whole  truth.  The 
rule  on  which  appellee  relies,  that  parol  evidence  shall  not 
be  received  to  contradict  or  vary  the  terms  of  a  written  in- 
strument, applies  only  in  controversies  between  the  parties 
to  such  instruments,  or  their  privies. — 1  Green.  Ev.  §  279 ; 
Venable  v.  Thompson,  11  Ala.  147.  Nor  can  we  see  that  the 
evidence  offered  by  appellee,  to  identify  the  mule  for  which 
suit  was  brought,  as  the  mule  conveyed  by  the  mortgage  to 
him,  was  objectionable. 

The  charge  requested  was  properly  refused.  The  failure 
or  refusal  of  the  appellee  to  disclose  the  existence  of  a  claim 
to  the  mule,  when  it  was  demanded  of  him,  may  have  been 
a  fact  of  some  impoitance,  in  determining  whether  the  claim 
asserted  was  fair  and  just,  or  was  fictitious.  It  could  not,  as 
the  charge  affirmed,  estop  him  from  interposing  it  in  defense 
of  the  suit.  • 

The  judgment  is  affirmed. 


Beebe  &  Henshaw  v.  Morris  et  al. 

Bill  in  Equity  for   Foreclosure  of  Mortgage,  Account,  &c. 

1.  What  is  revisable,  on  appeal  from  decree  overruling  demurrer  to  bill. — On 
appeal  from  an  interlocutory  decree  in  chancery,  overruliug  a  demurrer  to  the 
bill  (Sess.  Acts,  1874-5,  p.  189),  the  revisory  power  of  this  court  extends  only 
to  the  decree  overruling  the  demurrer,  and  it  has  no  authority  to  consider  the 
allowance  of  an  amendment  to  the  bill,  or  the  introduction  of  new  parties. 

2.  Parties  to  bill— In  a  bill  for  the  foreclosure  of  a  mortgage,  and  an  ac- 
count of  the  mortgage  debt,  an  assignee  of  a  part  of  the  debt  may  be  joined 
as  a  party  either  plaintiff  or  defendant:  it  is  sufficient  that  he  is  brought  be- 
fore the  court,  so  that  he  may  assert  his  rights,  and  be  concluded  by  the  de- 
cree. 

Appeal  from  the  Chancery  Court  of  Montgomery. 

Heard  before  the  Hon.  H.  Austtll. 

The  bill  in  this  case  was  filed  on  the  23d  August,  1875,  by 
Josiah  Morris,  Sarah  S.  Watson,  and  Mary  E.  Semple, 
against  Eugene  Beebe,  Ferrie  Henshaw,  Elmore  &  Gunter, 
Stone  &  Clopton,  H.  W.  Hitchcock,  and  the  executors  of  the 
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last  will  and  testament  of  Howell  Rose,  deceased ;  and 
sought  the  foreclosure  of  a  mortgage  on  the  "Montgomery 
Hall  property"  in  the  city  of  Montgomery,  an  account  of  the 
mortgage  debt,  and  a  sale  of  the  property  to  pay  the  amount 
ascertained  to  be  due.  The  said  property  was  sold  to  Beebe 
&  Henshaw  by  Mrs.  Sarah  S.  Watson,  on  the  1st  April,  1872, 
at  the  price  of  $20,000,  of  which  amount  $5,000  was  paid  in 
cash ;  and  for  the  residue,  said  Beebe  &  Henshaw  gave  their 
three  promissory  notes,  for  $5,000  each,  payable  one,  two, 
and  three  years  after  date,  respectively,  with  interest  from 
date,  and  a  mortgage  on  the  property  to  secure  their  pay- 
ment, as  stipulated  in  a  written  agreement  between  the  par- 
ties executed  at  the  same  time,  and  as  a  part  of  the  same 
transaction.  At  the  time  this  contract  was  made,  Mrs.  Mary 
E.  Semple  held  a  mortgage  on  the  property  for  $5,000,  and 
the  executors  of  Howell  Rose  were  prosecuting  a  suit  in 
chancery  against  it ;  and  it  was  stipulated  in  the  written 
agreement,  that  the  money  was  to  be  paid  to  Josiah  Morris, 
with  Avhom  the  notes  were  also  to  be  deposited,  and  he  was 
to  pay  the  debt  due  to  Mrs.  Semple  on  her  entering  satis- 
faction of  her  mortgage ;  and  the  claim  in  favor  of  Howell 
Rose's  executors  was  also  to  be  settled,  and  any  other  liens 
or  incumbrances  that  might  exist  against  the  property.  The 
bill  alleged  that,  in  June,  1873,  H.  W.  Hitchcock  obtained  a 
judgment  against  Mrs.  Watson,  and  had  an  execution  levied 
on  the  property ;  that  she  afterwards  became  indebted  to 
Elmore  &  Gunter  in  the  sum  of  $750,  and  to  Stone  &  Clop- 
ton  in  the  sum  of  $500 ;  and  that  in  July,  1874,  these  sev- 
eral debts  and  claims  existing  against  her  and  the  property, 
she  executed  a  written  assignment,  transferring  the  three 
notes  of  Beebe  &  Henshaw  to  said  Josiah  Morris  as  trustee, 
authorizing  him  to  collect  them,  and  to  apply  the  money  to 
the  payment  and  satisfaction  of  said  several  debts  and  claims 
in  the  order  specified  in  said  assignment,  which  was  made 
an  exhibit  to  the  bill.  Tne  assignment  showed  that  Charles 
G.  Gunter  and  W.  H.  Rives  were  sureties  on  the  debt  which 
the  executors  of  Howell  Rose  were  seeking  to  enforce. 

A  demurrer  to  the  bill  was  filed  by  Beebe  &  Henshaw,  as- 
signing the  following  grounds  of  demurrer :  1.  'That  said 
complainants  have  not,  in  their  said  bill,  made  such  a  case 
as  entitles  them  to  any  discovery  or  relief  from  or  against 
these  defendants,  touching  the  matters  contained  in  said  bill." 
2.  "That  the  said  bill  contains  not  any  matter  of  equity,  on 
which  this  court  can  ground  any  decree,  or  give  the  complain- 
ants any  relief  or  assistance,  as  against  said  Beebe  &  Hen- 
shaw."    3.  "That  the  said  bill  of  complaint  is  multifarious." 

4.  "  That  said  complainants  have   a  plain,   adequate,   and 
Vol.  MX. 
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complete  remedy  at  law  against  said  Beebe  &  Henshaw,  in 
respect  to  the  matters  in  said  bill  complained  of,  and  as  to 
which  relief  is  sought."  5.  That  Stone  &  Clopton,  and  El- 
more &  Gunter,  should  have  been  made  complainants  in  said 
bill,  and  no  reason  is  shown  for  making  them  defendants. 
6.  That  Charles  G.  Gunter  is  shown  by  the  bill  to  be  a  nec- 
essary party.  7.  That  W.  H.  Bives  is  shown  by  the  bill  to 
be  a  necessary  party.  8.  That  the  bill  is  without  equity.  9. 
That  the  executors  of  Howell  Bose  should  have  been  made 
complainants,  and  no  fact  or  reason  is  stated  to  justify  the 
omission  to  make  them  complainants.  10.  That  there  is  a 
misjoinder  of  complainants. 

This  demurrer  was  filed  on  the  21st  September,  1875 ;  and 
afterwards,  but  before  the  demurrer  was  heard,  the  com- 
plainants filed  an  amended  bill,  making  said  Charles  G.  Gun- 
ter and  the  personal  representative  of  W.  H.  Bives,  deceased, 
parties  defendant ;  alleging  that  Beebe  &  Henshaw  pretended 
that  they  had  or  claimed  some  interest  in  the  property,  or 
some  incumbrance  on  it ;  denying  the  validity  of  such  pre- 
tended claim,  and  consenting,  if  its  validity  was  established, 
that  it  should  be  paid  out  of  the  amount  due  on  the  mort- 
gage debt.  Afterwards,  in  vacation,  the  demurrer  was  heard 
by  the  chancellor,  and  overruled  as  to  all  the  assignments, 
except  as  to  the  necessity  of  making  Gunter  and  Bives  par- 
ties defendants ;  and  as  to  this  assignment,  though  it  was 
well  taken,  the  defect  was  cured  by  the  amended  bill  which 
had  been  filed,  and  it  was  therefore  unnecessary  to  make  any 
order  on  the  demurrer.  From  this  decree  Beebe  &  Henshaw 
now  appeal,  and  here  assign  as  error — 1st,  the  overruling  of 
their  demurrer  to  the  bill ;  2d,  the  allowance  of  the  amend- 
ment without  notice  to  them ;  3d,  that  the  chancellor  had  no 
jurisdiction  to  hear  and  determine  the  demurrer  on  a  day  in 
vacation  different  from  that  specified  in  the  notice  served  on 
them. 

Bice,  Jones  &  Wiley,  for  appellants. 

Elmoke  &  Gunter,  contra. 

BBICKELL,  C.  J. — The  statute  which  authorizes  this  ap- 
peal, limits  the  revisory  power  of  the  court  to  the  decree 
overruling  the  demurrer. — Pamph.  Acts,  1874-5,  p.  189.  If 
the  chancellor  erred  in  allowing  an  amendment  of  the  bill, 
or  if  the  amendment  was  irregularly  made,  and  new  parties 
informally  introduced,  as  is  insisted  by  the  appellants,  the 
errors  are  not  now  the  subject  of  revision. 

There  are  several  grounds  of  demurrer,  which  it  cannot  be 
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supposed  were  relied  on  by  the  appellants.  The  first,  second, 
and  eighth  are  general,  which  the  statute  prohibits  being 
heard.  The  fourth  asserts,  that  the  complainants  have  an 
adequate  remedy  at  law.  It  is  enough  to  say  in  answer,  the 
bill  is  for  a  foreclosure  of  a  mortgage.  The  fifth  avers,  that 
Elmore  &  Gunter,  and  Stone  &  Olopton,  to  whom  respec- 
tively parts  of  the  mortgage  debt  had  been  assigned,  should 
have  been  made  parties  plaintiff,  and  not  defendants ;  and 
the  ninth  makes  the  same  objection,  as  to  the  personal  repre- 
sentatives of  Howell  Rose,  deceased.  These  parties  could 
have  properly  joined  in  the  suit  as  complainants,  but  they 
were  not  compelled  to  do  so.  It  is  sufficient  that  they  are 
before  the  court,  having  an  opportunity  to  assert  their  rights, 
and  will  be  concluded  by  the  decree,  saving  the  mortgagors 
from  all  future  litigation  with  them.  The  demurrer,  on  its 
remaining  grounds,  was  sustained.  We  find  no  error  in  the 
decree,  of  which  appellants  can  complain,  and  it  is  affirmed. 

Stone,  J.,  not  sitting. 


Peters  v.  New  Orleans,  Mobile  &  Chat- 
tanooga Railroad  Company. 

Action  for  Damages  to  Land  by  Erection  of  Railroad  Bridge. 

1.  Err or  without  injury,  in  charge  to  jury ;  complaint  demurrable,  but  amend- 
able.— Where  the  plaintiff  below  is  the  appellant  here,  and  assigns  as  error  the 
charge  of  the  court  to  the  jury,  this  court  will  not  apply  the  doctrine  of  error 
without  injur}7  in  the  charge,  on  account  of  defects  in  the  complaint,  which, 
if  they  had  been  specified  on  demurrer,  might  have  been  remedied  by  amend- 
ment. 

2.  What  is  navigable  stream. — Under  the  evidence  stated  in  this  record,  the 
middle  fork  or  prong  of  Dog  river,  in  Mobile  county,  is  not  a  navigable  stream, 
in  that  sense  which  denies  to  the  legislature  the  power  to  authorize  the  con- 
struction of  a  railroad  bridge  across  it,  even  though  the  navigation  of  the 
stream  is  thereby  entirely  destroyed.  Congress  has  never  asserted  over  it  the 
power  to  regulate  commerce,  nor  mentioned  it  among  the  navigable  streams 
over  whiph  the  defendant  railroad  company,  whose  road  is  declared  a  post- 
route,  is  required  to  maintain  drawbridges  ;  it  did  not  check  or  control  the 
United  States  surveyors,  who  ran  their  lines  across  it  without  deflection  •,  it  is 
useful  for  valuable  floatage  only  one  and  a  half  miles  above  the  defendant's 
bridge  ;  and  the  plaintiff  in  this  action  is  the  only  person  who  is  shown  to 
have  ever  used  it  as  a  highway,  or  who  has  any  interest  in  keeping  it  open  as 
such. 

Appeal  from  the  Circuit  Court  of  Mobile. 
Tried  before  the  Hon.  James  Q.  Smith. 

Vol.  lvi. 
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This  action  was  commenced  on  the  1st  March,  1870.  The 
complaint  was  as  follows  :  "  The  plaintiff,  Frederick  Peters, 
claims  of  the  defendant,  the  New  Orleans,  Mobile  &  Chatta- 
nooga Railroad  Company,  thirty  thousand  dollars,  as  dama- 
ges, in  an  action  of  trespass  on  the  case ;  for  that  whereas 
the  plaintiff,  before  and  at  the  time  of  committing  the  wrongs 
herein  complained  of,  was,  and  from  thence  hitherto  has 
been,  and  still  is  lawfully  possessed  in  his  own  right,  in  fee 
simple,  of  the  following  lands,"  &c,  describing  them;  "yet 
the  defendant,  heretofore,  to-wit :  on  the  first  day  of  April, 
A.  D.  1869,  and  on  divers  other  days  after  the  said  day,  and 
before  the  commen  :ement  of  this  suit,  erected  and  procured 
to  be  erected  a  certain  embankment,  on  and  near  the  lands 
aforesaid,  in  a  manner  so  improper  and  injurious  to  the 
plaintiff  that,  by  reason  thereof,  the  natural  flow  of  water 
from  large  portions  of  said  lands  has  been  prevented,  and 
large  quantities  of  water  have  thereby  been  backed  on  said 
lands,  rendering  them  unfit  for  cultivation,  and  unhealthy, 
and  unsuitable  for  habitation ;  spreading  malaria  through 
the  atmosphere,  in  and  around  the  family  dwelling  of  the 
plaintiff,  and  subjecting  him  and  his  family  to  disease  pro- 
duced thereby ;  and  whereby  the  plaintiff  has  been,  and  still 
is,  incommoded  in  the  passing  of  himself,  his  stock,  and 
laborers,  from  one  part  of  his  said  lands  to  another ;  and  has 
been,  and  still  is,  subjected  to  great  additional  labor  and 
expense  in  making  and  keeping  up  his  fences.  And  hereto- 
fore, to-wit,  on  the  day  and  days  aforesaid,  the  defendant 
has  further  erected  and  caused  to  be  erected,  near  to  the 
lands  aforesaid,  a  bridge  over  Dog  river,  in  a  manner  so  im- 
proper and  injurious  to  the  plaintiff  that,  by  reason  thereof, 
and  of  the  embankment  aforesaid,  the  plaintiff  has  been,  and 
still  is  subject  to  great  additional  labor  and  expense,  in 
transporting  bricks,  lumber,  wood,  timber,  and  other  agri- 
cultural products,  from  one  part  of  his  lands  aforesaid  to 
another  part,  and  to  market.  To  the  plaintiff's  damage 
thirty  thousand  dollars." 

There  was  no  demurrer  to  the  complaint.  The  defendant 
pleaded  "  not  guilty,  payment,  accord  and  satisfaction."  The 
cause  was  tried  on  issue  joined,  and  the  jury,  under  the 
charge  of  the  court,  returned  a  verdict  for  the  defendant. 
"  On  the  trial,"  as  the  bill  of  exceptions  states,  "  the  plaintiff 
introduced  evidence  tending  to  show  that  the  middle  prong 
of  Dog  river  was  navigable  by  steamboats  and  flat-boats,  for 
carrying  wood,  above  the  site  of  the  railroad  bridge  across 
that  river,  until  said  bridge  was  built;  that,  before  said 
bridge  was  built,  he  had  two  flat-boats,  his  own  property, 
employed  in  the  business  of  carrying  light-wood,  taken  from 
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Lis  own  laud  near  said  river,   above,  said  bridge,  down  said 
river,  and  up  the  bay  of  Mobile,  to  the  city  of  Mobile,  to  be 
there  sold ;  that  said  bridge  so  obstructed  the  navigation  of 
said  river,  as  to  prevent  his  flat-boats  passing  up  or  down 
said  river  in  carrying  light-wood ;  that,  in  order  to  get  his 
light- wood  to  a  landing  below  said  bridge,  it  will  be  neces- 
sary to  transport  it  by  wagon  two  and  a  half  miles  further  ; 
that  this  additional  expense  of  transportation  would  consume 
all  the  profits  of  the  business  ;  that  there  was  a  large  supply 
of  light-wood  on  his  lands,  and  he  had  a  contract  for  supply- 
ing the  mail  line  of  steamers  between  Mobile  and  New  Or- 
leans  witl^  light-wood ;   and   that    his  light-wood  business 
yielded  him,  on  an  average,  ten  dollars  per  day.     The  plain- 
tiff introduced  evidence,  also,  tending  to  prove  that  the  chan- 
nel of  said  river,  at  and  above  said  bridge,  is  fifteen  feet  deep ; 
that  it  was  navigable  for  steamboats  and  flat-boats  for  light- 
wood  one  mile  and  a  half  above  said  bridge ;  that  a  small 
flat-boat  lighter,    sixteen  feet  wide,    can  not  pass  by  said 
bridge ;  that  the  open  space  under  the  bridge  is  not  wide 
enough  to  admit  more  than  two  or  three  saw-logs  to  pass 
abreast;  that  the  plaintiff,  before  the  building  of  said  bridge, 
was  carrying  on  a  profitable  business  in  light-wood,  which 
has  been  entirely  broken  up  by  the  said  obstruction  of  the 
navigation  of  the  middle  prong  of  Dog  river.     It  was  proved 
by  a  witness  introduced  by  defendant,  that  said  bridge  was 
constructed  according  to  the  plan  of  the  defendant's  engineer, 
and  under  his  inspection.     It  appeared  that,  in  the  survey 
of  lands  in  that  place,  the  section  lines  are  made  to  cross 
this  branch  of  Dog  river,  and  that  the  United  States  govern- 
ment has  not  made  fractional  sections  on  this  river.     The 
defendant  read  to  the  jury,  among  other  things,  an  instru- 
ment executed  by  the  plaintiff,"  dated  the  21st  November, 
1867,  by  which  he  granted  to  the  defendant,  for  the  pur- 
poses of  its  road,  a  strip  of  land  one  hundred  feet  wide  on 
each  side  of  the  track  as  located  through  his  lands. 

"  The  court  charged  the  jury  as  follows :  '  If  you  find, 
from  the  evidence,  that  the  river  described  in  the  complaint 
as  Dog  river  is  a  navigable  river  of  the  United  States,  situ- 
ated within  the  State  of  Alabama ;  and  that  the  defendant's 
railway  company  is  authorized,  by  an  act  of  the  congress  of 
the  United  states,  to  pass  over  Dog  river,  by  erecting  a 
bridge,  without  specifying  the  kind  of  bridge  or  way  by 
which  to  pass  over ;  and  that  the  defendant  (the  railway  com- 
pany), by  the  erection  of  the  bridge  or  way  over  said  river, 
exercised  only  the  right  given  by  said  act  of  congress,  and 
has  erected  the  bridge  or  way  properly,  and  without  unneces- 
sary obstruction,  under   the  instructions   and   plan   of  an 
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engineer ;  then  your  verdict  will  be  for  the  defendant.'     To 
this  charge  the  plaintiff  excepted." 

The  errors  now  assigned  are  :  "  1.  The  court  erred  in  the 
charge  given  to  the  jury.  2.  The  court  erred  in  submitting 
a  question  of  law  to  the  jury.  3.  The  court  erred  in 
charging  the  jury  to  find  the  legal  effect  of  an  act  of  the 
United  States  congress.  4.  There  is  error  shown  in  the  bill 
of  exceptions." 

Boyles  &  Ovekall,  for  appellant. — The  defendant  had  no 
lawful  authority  to  construct  a  bridge  over  Dog  river  with- 
out a  draw  in  it,  to  enable  persons  to  carry  on  commerce  and 
navigation  on  said  river ;  and  no  such  authority  was  con- 
ferred on  it  by  the  act  of  congress,  or  by  any  of  the  acts  of 
the  legislature  of  Alabama.  The  charter  of  the  corporation, 
granted  by  the  general  assembly  of  Alabama,  authorizes  it 
to  construct  its  road  across  any  stream,  river,  highway,  &c, 
but  expressly  provides :  "But  the  said  corporation  shall 
preserve  the  stream,  water-course,  river,  street,  highway, 
turnpike,  or  canal  thus  intersected,  touched,  or  crossed,  so  as 
not  to  impair  its  usefulness  unnecessarily ;  or,  if  temporarily 
impaired  by  said  corporation  in  constructing  said  road,  the 
corporation  shall  restore  the  same  to  its  former  state,  or  to 
such  a  state  as  not  to  have  unnecessarily  or  materially  im- 
paired its  usefulness  and  convenience  to  the  public." — 
Pamphlet  Acts  1866-7,  p.  6,  §  13.  The  act  of  congress,  ap- 
proved March  2d,  1868,  authorized  said  corporation  to  build 
and  construct  bridges  across  the  navigable  rivers  of  the 
United  States,  "in  accordance  with  this  act  and  the  laws  of 
the  several  States  through  whose  territory  the  same  shall 
pass ;  and  such  railroad  and  bridges,  when  constructed,  shall 
be  deemed,  and  recognized,  and  known  as  lawful  structures 
and  a  post-road,  and  are  hereby  declared  as  such ;"  and  a 
proviso  is  added,  requiring  the  erection  of  draw-bridges  across 
East  Pascagoula  river,  the  bay  of  Biloxi,  and  the  bay  of  St. 
Louis.  The  State  has  not  authorized  the  corporation  to  de- 
stroy the  navigability  of  Dog  river ;  and  if  this  had  been  at- 
tempted, the  act  would  have  been  in  violation  of  the  consti- 
tution of  Alabama,  which  declares  (Art.  1,  §26)  "that  navi- 
gable waters  shall  remain  forever  highways  ;"  while  the  same 
declaration  is,  in  words  almost  identical,  contained  in  the  act 
which  admitted  Alabama  into  the  Federal  Union.  The  plain 
meaning  of  the  act  of  congress  is,  that  bridges  are  to  be  con- 
structed and  maintained  in  strict  accordance  with  the  State 
laws  ;  and  the  State  law  shows  an  unequivocal  intention  to 
guard  and  preserve  the  navigability  and  usefulness  of  all 
water  courses  intersected  by  the  railroad. — 13  Howard,  518  ; 
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6  McLean,  72,  209,  237 ;  5  Ind.  13  ;  13  Wallace,  179  ;  1  H.  & 
M.  401. 

Has  congress  the  constitutional  power  to  pass  an  act  de- 
stroying the  navigability  of  a  river  or  stream  of  the  United 
States?  It  has  power,  under  the  constitution,  to  regulate 
commerce  with  foreign  nations,  and  among  the  several 
States  ;  and  the  power  to  regulate  does  not  embrace  the  power 
to  destroy. — 13  Wallace,  179 ;  18  Howard,  421 ;  Angell  on 
Highways,  61.  It  may  be  questioned  whether  Dog  river  is 
a  public  navigable  river  of  the  United  States  :  it  is  rather  a 
public  navigable  river  lying  wholly  within  the  State  of  Ala- 
bama.— 10  Wallace,  557 ;  11  Wallace,  411.  The  court  will 
take  judicial  notice  of  this  fact,  if  it  does  not  clearly  appear 
from  the  bill  of  exceptions. — 3  Dallas,  397 ;  7  Peters,  342. 

The  charge  of  the  court  is  clearly  erroneous,  in  submitting 
to  the  jury  the  determination  of  the  legal  effect  of  the  act  of 
congress,  which  was  a  question  for  the  court  to  decide. — 
17  Ala.  540 ;  19  Ala.  321 ;  22  Ala.  699 ;  26  Ala.  371 ;  27  Ala, 
259. 

Geo.  N.  Stewabt,  with  whom  was  Alex.  McKinstry,  contra. 
1.  The  complaint  does  not  state  a  substantial  cause  of  action. 
It  does  not  aver  that  the  stream  was  navigable ;  nor  that  the 
plaintiff  owned  lands  fronting  on  it ;  nor  how  far  off  his  land 
was  from  the  bridge ;  nor  in  what  respect  the  bridge  was 
improperly  built.  In  the  absence  of  such  averments,  the 
plaintiff  has  no  cause  of  action,  and  he  was  not  injured  by 
any  erroneous  ruling  of  the  court. 

2.  If  the  stream  was  navigable,  and  the  defendant's  bridge 
obstructed  its  navigation,  it  would  be  a  public  nuisance,  but 
not  the  subject  of  a  private  action  for  damages.  The  ques- 
tion of  nuisance  vel  non  can  only  be  tried  in  a  suit  at  the 
instance  of  the  attorney-general,  in  the  name  of  the  State, 
that  it  may  be  definitely  settled.—  Boole  &  Paullin  v.  Attorney- 
General,  21  Ala.  194 ;  O'Brien  v.  N.  &  W.  Railroad  Company, 
17  Conn.  372  ;  Bigelow  v.  Hartford  Bridge  Co.,  14  Conn.  578 ; 
Dover  v.  Portsmouth  Bridge,  17  N.  H.  201 ;  Getty  v.  Hudson 
River  Railroad  Co.,  21  Barbour,  627  ;  23  N.  Y.  218  ;  18  N.  Y. 
155 ;  34  N.  J.  283.  The  plaintiff  does  not  show  any  special 
injury  to  himself,  which  might  entitle  him  to  raise  the  ques- 
tion.—17  Conn.  372  ;  34  N.  J.  280. 

4.  Congress  has  the  paramount  control  of  the  navigable 
streams  of  the  country,  and  may  authorize  the  construction 
of  bridges  over  them,  in  the  interests  of  commerce  and  the 
public  necessities,  as  settled  in  the  case  of  the  Clinton  Bridge, 
10  Wallace,  454.  See,  also,  Oilman  v.  Philadelphia,  3  Wal- 
lace, 729.     The  act  of  congress  expressly   authorized  the 
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construction  of  bridges  over  navigable  streams  by  the  defend- 
ant, and  specified  the  three  points  at  which  draw-bridges 
should  be  erected  and  maintained ;  thereby  excluding,  by 
necessary  implication,  the  necessity  of  erecting  them  else- 
where. 

2.  The  Alabama  charter  of  the  railroad  company  gives  it 
the  right  to  cross  all  streams,  and  makes  no  special  requisi- 
tion of  draw -bridges.  If  loss  ensue  to  any  one  from  the 
exercise  of  rights  under  such  legislative  grant,  it  is  damnum 
absque  injuria,  and  no  action  lies. —  Gould  v.  Hudson  River 
Railroad  Co.,  2  Selden,  522 ;  20  Texas,  70 ;  17  N.  H.  270 ; 
46  Penn.  St.  112 ;  6  Barr,  379 ;  Commomcealth  v.  Taunton, 
7  Allen,  Mass  309  ;  41  Penn.  St.  147 ;  42  Penn.  St.  219. 

5.  On  the  evidence,  Dog  river  was  not  a  navigable  stream ; 
and  the  court  might  have  instructed  the  jury,  if  they  believed 
the  evidence,  they  must  find  for  the  defendant.  In  submit- 
ting to  the  jury  the  decision  of  a  legal  question  (if  that  be 
the  correct  construction  of  the  charge),  which  the  court  ought 
to  have  decided  against  the  plaintiff,  he  certainly  was  not 
injured.  ♦ 

STONE,  J. — The  present  record  raises  no  question  on  the 
sufficiency  of  the  complaint.  It  is  here  contended,  that  the 
complaint  sets  forth  no  sufficient  cause  of  action ;  and  we 
are  asked  to  affirm  the  judgment  on  that  account,  notwith- 
standing there  may  be  error  in  the  rulings  of  the  Circuit 
Court.  If  there  had  been  a  demurrer  to  the  complaint  in 
the  court  below,  it  is  probable  that  demurrer  would  have 
been  sustained.  The  plaintiff,  however,  would  have  been 
allowed  to  amend  his  complaint,  and  might  have  obviated 
the  objections  to  it.  Such  practice  would  secure  to  the 
plaintiff  only  his  clear  legal  rights.  We  can  not  apply  the 
doctrine  of  error  without  injury  to  such  a  question  as  this, 
unless  it  clearly  appears  to  us  that  the  defect  is  such  that  it 
can  not  be  remedied.  This  record  does  not  enable  us  to 
affirm  that  the  complaint  can  not  be  so  amended,  as  to  state 
a  substantial  cause  of  action. 

2.  The  complaint  fails  to  aver  that  Dog  river  is  a  naviga- 
ble stream.  It  also  fails  to  aver  that  plaintiff,  or  any  one 
else,  was  accustomed  to  use  it  as  such ;  and  the  plaintiff  fails 
to  aver  that  he  had  any  timber  to  float,  or  transport  to  mar- 
ket, or  otherwise.  The  sufficiency  of  the  complaint,  however, 
is  not  before  us.  "What  constitutes  a  navigable  stream  has 
been  frequently  before  this  court. — See  Bullock  v.  Wilson, 
3Por.  436;  Ellis  v.  Carey,  30  Ala.  725  ;  Rhodes  v.  Otis,  33  Ala. 
578.  The  charge  excepted  to  fairly  left  the  question  to  the 
jury,  whether  or  not  Dog  river  is  a  navigable  stream.     It 
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apparently  submitted  to  the  jury  the  question  of  the  proper 
construction  of  the  act  of  congress.  If  this  be  the  proper 
reading  of  the  charge,  then  the  Circuit  Court  erred  in  that 
particular.  The  construction  of  the  act  of  congress  was  a 
question  of  law,  and  should  have  been  given  by  the  court, 
without  hypothesis. — 1  Brick.  Dig.  337,  §  25.  We  suppose, 
however,  that  the  presiding  judge  intended,  himself,  to  con- 
strue the  act  of  congress.  We  shall,  therefore,  treat  the 
charge,  as  if  it  instructed  the  jury,  that,  notwithstanding 
they  may  find  that  Dog  river  is  a  navigable  stream,  still  the 
defendant  railway  company  had  the  right,  under  the  act  of 
congress,  to  erect  a  bridge  across  it,  without  reference  to  the 
kind  of  bridge  ;  and  if  the  defendant,  properly,  and  without 
unnecessary  obstruction,  erected  the  bridge,  under  the 
instruction  and  plan  of  an  engineer,  then  the  verdict  should 
be  for  the  defendant.  The  substance  of  this  charge,  thus 
construed,  is,  that  the  act  of  congress  authorized  the  railroad 
company  to  obstruct  the  navigation  of  Dog  river,  by  erecting 
across  it  a  bridge  without  a  draw,  or  moveable  section. 

The  act  of  congress,  approved  March  2^*1868  (15  Statutes 
at  Large,  38),  authorized  and  empowered  the  defendant  cor- 
poration "  to  construct,  build,  and  maintain  bridges,  over 
and  across  the  navigable  waters  of  the  United  States,  on  the 
route  of  said  railroad,  between  New  Orleans  and  Mobile ;" 
and  declared  that  "  said  railroad,  and  its  bridges  aforesaid, 
when  constructed,  completed,  and  in  use,  in  accordance  with 
this  act,  and  the  laws  of  the  several  States  through  whose 
territory  the  same  shall  pass,  shall  be  deemed,  recognized, 
and  known  as  lawful  structures  and  a  post-road,  and  are 
hereby  declared  as  such  ;"  with  a  proviso  that  the  defendant 
corporation  should  construct  draw-bridges  over  East  Pasca- 
goula  river,  the  Bay  of  Biloxi,  and  the  Bay  of  St.  Louis. 

In  the  act  incorporating  the  defendant  corporation,  ap- 
proved November  24,  1866  (Pamph.  Acts,  16),  it  is  provided 
as  follows  :  "  Sec.  13.  That  said  corporation  are  authorized 
to  construct  their  said  railroads,  or  any  part  of  the  same, 
across,  along,  or  upon  any  stream  of  water,  water-course, 
river,  bay,  inlet,  street,  highway,  turnpike,  or  canal,  which 
the  route  of  its  said  railroad  may  intersect  or  touch  ;  but  the 
said  corporation  shall  preserve  the  stream,  water-course, 
river,  street,  highway,  turnpike,  or  canal,  thus  intersected, 
touched,  or  crossed,  so  as  not  to  impair  its  usefulness  unne- 
cessarily ;  or,  if  temporarily  impaired  by  said  corporation,  in 
constructing  said  roads,  the  corporation  shall  restore  the 
same  to  its  former  state,  or  to  such  a  state  as  not  to  have 
unnecessarily  or  materially  impaired  its  usefulness  and  con- 
venience to  the  public." 
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The  act  of  congress,  "  To  enable  the  people  of  Alabama 
Territory  to  form  a  constitution  and  State  government,"  ap- 
proved March  2,  1819,  contains,  as  one  of  the  propositions 
submitted  by  congress  to  the  people  of  the  Alabama  Terri- 
tory, "  for  their  free  acceptance  or  rejection,"  the  following  : 
"  That  all  navigable  waters,  within  the  said  State,  shall  for- 
ever remain  public  highways,  free  to  the  citizens  of  said  State 
and  of  the  United  States,  without  any  tax,  duty,  impost,  or 
toll  therefor,  imposed  by  the  said  State."  This  proposition 
was  accepted  by  the  people  of  Alabama  Territory,  and  thus 
became  part  of  the  compact  between  the  United  States  Gov- 
ernment and  the  people  of  Alabama.  This  provision  was 
adopted  from  the  ordinance  of  1787.  See  a  discussion  of 
that  ordinance,  particularly  this  provision  of  it,  in  Hogg  v. 
Zanesville,  5  Oido,  410;  Spooner  v.  McConnell,  1  McL.  337; 
Cooley's  Const.  Lim.  25,  and  note. 

"  The  middle  prong  of  Dog  river,"  as  it  is  styled  in  the 
bill  of  exceptions,  is  shown  to  have  sufficient  depth  and  vol- 
ume of  water  for  valuable  floatage,  in  extent  only  a  mile  and 
a  half  above  the  bridge,  which  it  is  alleged  obstructed  the 
navigation.  The  plaintiff  in  this  action  is  the  only  person 
who  is  shown  to  have  ever  used  the  stream  as  a  highway,  or 
who  has  any  interest  in  keeping  it  open  as  such.  It  is  not 
shown  what  length  the  stream  has  below  the  bridge,  before 
it  enters  into  the  bay  of  Mobile.  The  government  surveys 
were  not  controlled  or  checked  by  its  presence,  but  lines 
were  surveyed  across  it,  making  no  fractions.  If  the  lands 
have  been  sold,  as  we  suppose  they  have,  the  bed  of  the 
water-course  is  private  property. 

In  Ellis  v.  Carey,  30  Ala.  728,  speaking  of  "  Murder  Creek," 
whose  navigability  vel  non  was  the  subject  of  inquiry,  we 
used  this  language  :  "  It"  [the  stream]  "does  not  appear  to 
be  of  'common  or  public  use'  for  carriage  of  boats  and  light- 
ers. In  the  survey  of  the  public  lands  of  the  United  States, 
it  was  treated  as  not  navigable  ;  for  the  government  survey- 
ors made  no  fractional  sections  upon  its  margin,  but  ran  the 
land  lines  entirely  across  the  stream.  In  that  survey,  it  was 
treated  as  land  merely,  and  as  much  the  subject  of  sale  and 
private  ownership  and  use,  as  any  other  part  of  the  tract  of 
land  on  its  margin." 

In  Rhodes  v.  Otis,  33  Ala.  596,  we  said  :  "  In  determining 
the  character  of  a  stream,  inquiry  should  be  made  as  to  the 
following  points  :  whether  it  is  fitted  for  valuable  floatage  ; 
whether  the  public,  or  only  a  few  individuals,  are  interested 
in  transportation ;  whether  any  great  public  interests  are 
involved  in  the  use  of  it  for  transportation  ;  .  .  .  whether 
it  has  been  previously  used  by  the  people  generally,  and  how 
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long  it  has  been  so  used ;  whether  it  was  meandered  by  the 
government  surveys,  or  included  in  the  surveys." 

In  each  of  the  cases  from  which  we  have  quoted  above, 
this  court  declared,  as  matter  of  law,  that,  under  any  view  of 
the  evidence  before  the  court,  the  streams  then  under  dis- 
cussion were  not  navigable  water-courses. 

Mr.  Cooley,  speaking  on  this  subject  (Const.  Lim.  590), 
says  :  "  The  capacity  of  a  stream,  which  generally  appears 
by  the  amount,  nature,  importance,  and  necessity  of  the 
business  done  upon  it,  must  be  the  criterion.  A  brook, 
although  it  might  carry  down  saw-logs  for  a  few  days,  dur- 
ing a  freshet,  is  not  therefore  a  public  highway.  But  a 
stream,  upon  which  and  its  tributaries  saw-logs  to  an  unlim- 
ited amount  can  be  floated  every  spring,  and  from  a  period 
from  four  to  eight  weeks,  and  for  the  distance  of  one  hun- 
dred and  fifty  miles,  and  upon  which  unquestionably  many 
thousands  will  be  annually  transported,  for  many  years  to 
come,  if  it  be  legal  so  to  do,  has  the  character  of  a  public 
stream  for  that  purpose.  So  far,  the  purpose  is  useful  for 
trade  and  commerce,  and  to  the  interests  of  the  com- 
munity." 

In  the  case  of  Wilson  v.  Blackbird  Creek  Marsh  Company, 
2  Pet.  245,  the  stream  under  discussion  was  very  like  the  one 
shown  in  this  record,  with  the  exception  that  its  length  is 
not  si.  own.  The  question  was,  the  right  of  the  State  to 
authorize  a  private  corporation  to  obstruct  it.  The  court, 
Ch.  J.  Marshall  delivering  the  opinion,  decided  that  the 
State  could  constitutionally  confer  such  power. 

The  cases  of  The  Daniel  Ball,  10  Wall.  557,  and  The  3Ion- 
tello,  20  Wall.  430,  are  valuable  discussions  of  what  consti- 
tutes a  navigable  water-course.  See,  also,  Angell  on  High- 
ways, 41. 

The  cases  of  Pennsylvania  v.  Wheeling  Bridge  Co.,  18  How. 
421,  and  The  Clinton  Bridge,  10  Wall.  454,  assert  that  "the 
power  of  congress  to  regulate  commerce  includes  the  regula- 
tion of  intercourse  and  navigation,  and  consequently  the 
power  to  determine  what  shall  or  shall  not  be  deemed,  in 
judgment  of  law,  an  obstruction  of  navigation."  In  the  case 
cited  from  2  Peters,  245,  supra,  substantially  the  same  power 
was  accorded  to  the  several  States,  over  streams  within  their 
borders,  in  the  absence  of  the  exercise  by  congress  of  its 
constitutional  power  to  regulate  commerce  between  the 
States,  &c. 

Mr.  Cooley  in  his  work  on  Constitutional  Limitations,  592, 
says :  "  The  States  may  authorize  the  construction  of  bridges 
over  navigable  waters,  for  railroads,  as  well  as  for  every  other 
species   of  highway,   notwithstanding  they   may,   to   some 
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extent,  interfere  with  the  right  of  navigation.  If  the  stream 
is  not  one  which  is  subject  to  the  control  of  congress,  the 
State  law  permitting  the  erection  can  not  be  questioned  on 
any  ground  of  public  inconvenience.  The  legislature  must 
always  have  power  to  determine  what  public  ways  are  needed, 
and  to  what  extent  the  accommodation  of  travel  over  one 
way  must  yield  to  the  greater  necessity  for  another." 

The  entire  doctrine  of  the  power  of  congress,  and  of  State 
legislatures,  to  authorize  the  obstruction  of  navigable  water- 
courses, is  part  and  parcel  of  what  is  known  as  eminent 
domain.  It  is  part  of  the  sovereignty,  to  be  exercised  or 
withheld  for  the  public  welfare.  What  will  best  promote 
the  interests  of  the  public,  must,  in  a  great  degree,  be  left  to 
the  wisdom  and  discretion  of  the  legislature.  When  it  is 
exercised,  one  right  or  privilege  of  the  public  is  taken  away, 
or  impaired,  that  another,  considered  of  greater  value,  may 
be  conferred  and  fostered.  This  power  and  discretion, 
within  certain  bounds,  should  be,  and  are,  lodged  in  the 
sovereign,  as  parens  patrice.  Without  it,  the  power  of  the 
government  for  good  would  be  greatly  restricted,  and  it 
could  not  keep  pace  with  the  wonderful  discoveries  of  the 
present  century.  We  say  nothing  at  this  time  of  the  duty 
of  the  government  to  make  compensation,  when  private 
property  is  taken  for  public  use.  The  bridge  is  not  shown 
to  be  on  plaintiff's  land,  and  hence  that  doctrine  has  no 
application  to  this  case. 

Three  significant  facts,  we  think,  sbow  that  the  general 
government  does  not  regard  the  "  middle  prong  of  Dog  river" 
as  a  navigable  stream  :  first,  in  the  government  survey,  no 
deflection  of  lines,  or  fractional  sections,  were  made  on  its 
borders,  but  the  stream  was  embraced  in  the  survey,  and 
treated  as  land ;  second,  congress  has  not  asserted,  over 
this  stream,  its  power  to  regulate  commerce ;  and,  third, 
While  the  act  of  congress,  declaring  the  defendant  corpora- 
tion a  post-road,  and  granting  to  it  the  right  to  construct 
bridges  over  the  navigable  waters  crossed  or  touched  by  its 
route,  expressly  requires  the  corporation  to  construct  and 
maintain  draw-bridges  over  East  Pascagoula  river,  the  Bay 
of  Biloxi,  and  the  Bay  of  St.  Louis,  it  makes  no  mention 
whatever  of  Dog  river. — Section  15,  U.  S.  Stat,  at  Large,  38. 
Inclusio  unius  est  exclusio  altering. 

Under  the  principles  above  declared,  and  under  the  ex- 
tremest  inference  that  can  be  drawn  from  the  evidence  fav- 
orable to  appellant,  we  hold,  that  the  "middle  prong  of  Dog 
river"  is  not  a  navigable  stream,  in  that  sense  which  denies 
to  the  legislature  of  Alabama  the  power  to  authorize  the 
erection  of  a  railroad  bridge  across  it,  even  though,  in  so 
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doing,  such  navigation  as  the  stream  affords  is  entirely  de- 
stroyed.    The  charge  of  the  Circuit  Court,  excepted  to,  is 
not  technically  in  accordance  with  these  views ;  but,  in  no 
event,  could  it  work  injury  to  appellant. 
The  judgment  is  affirmed. 


Good  v.  Jones. 

Attachment  Suit  by   Non-Resident.  • 

1.  Security  for  costs.  —In  an  attachment  suit  by  a  non-resident,  an  ac- 
knowledgment as  security  for  the  costs  (Rev.  Code,  $$  28U2,  2937)  may  be 
indorsed  on  the  attachment,  bond,  or  affidavit,  or  written  on  a  separate  paper, 
and  filed  with  the  other  papers  in  the  cause;  and  if  it  is  accepted  as  sufficient 
by  the  officer  issuing  the  attachment,  either  before  or  at  the  time  the  writ  is 
issued,  it  is  not  necessary  that  such  acceptance  shall  be  indorsed  on  it,  or  re- 
duced to  writing:  when  such  acknowledgment  is  found  among  the  papers  of 
the  cause,  its  acceptance  in  fact,  though  not  in  writing,  may  be  proved  subse- 
quently; and  if  there  be  any  doubt  about  it,  the  plaintiff  should  be  permitted 
to  give  new  security. 

Appeal  from  the  Circuit  Court  of  Lawrence. 

Tried  before  the  Hon.  W.  B.  Wood. 

This  action  was  brought  by  George  S.  Good,  against  TV. 
W.  Jones,  and  was  commenced  by  attachment,  sued  out  be- 
fore a  justice  of  the  peace,  on  the  4th  January,  1876.  The 
plaintiff  being  a  non-resident,  security  for  the  costs  was  given 
by  a  writing,  indorsed  on  the  attachment  bond,  and  signed 
by  W.  W.  Baker  and  J.  K.  Bayless,  in  these  words :  "  We 
acknowledge  ourselves  plaintiff's  security  for  costs  in  this 
case."  The  attachment  being  made  returnable  to  the  Cir- 
cuit Court,  the  defendant  there  moved  to  dismiss  the  suit, 
for  want  of  security  for  the  costs;  and  the  court  granted  the 
motion,  although  the  plaintiff  offered  to  prove,  by  the  justice 
who  issued  the  attachment,  that  he  accepted  the  said  ac- 
knowledgment as  sufficient  security  for  the  costs,  before  he 
issued  the  attachment ;  and  also  refused  to  allow  the  plain- 
tiff then  to  give  such  security  for  the  costs  as  the  court  might 
direct.  These  rulings  of  the  court,  to  which  the  plaintiff 
excepted,  are  now  assigned  as  error. 

E.  H.  Foster,  for  appellant. 

BRICKELL,  C.  J. — The  statute  requiring  security  for  the 
costs  of  suit,  commenced  by  attachment  in  favor  of  a  non- 
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resident  or  corporation,  is  satisfied,  if  the  securityship  is  in 
writing,  filed  with,  and  forming  part  of  the  original  papers  of 
the  suit.  It  may  be  an  acknowledgment  in  proper  form,  on 
a  separate  paper,  or  it  may  be  indorsed  on  either  the  writ, 
bond,  or  affidavit.  It  must  be  taken  and  approved  by  the 
officer  issuing  the  attachment,  either  before,  or  cotempora- 
neous  with  the  issue  of  the  writ. — E.  C.  §  2937.  The  failure 
of  the  officer  to  enter  in  writing  his  approval  of  the  security- 
ship,  will  not  vitiate  it.  It  is  competent  for  him  subsequently 
to  enter  such  approval,  if  evidence  in  writing  of  the  fact  is 
desired  by  either  party.  The  approval  is  simply  an  accept- 
ance by  the  officer  of  the  acknowledgment  and  the  sureties 
as  sufficient.  When  the  acknowledgment  is  found  with  the 
files,  and  is  shown  to  have  been  executed  with  his  knowl- 
edge, and  his  attention  called  to  it,  without  any  objection 
being  made  by  him  to  it,  the  presumption  of  approval  is  vio- 
lent, if  not  conclusive.  If  there  be  a  doubt,  in  such  case,  of 
the  fact  of  approval,  the  plaintiff's  suit  should  not  be  dis- 
missed, but  he  should  be  permitted  to  give  new  and  sufficient 
security.  The  securityship  given  by  the  plaintiff  was  a  sub- 
stantial compliance  with  the  statute,  and  the  Circuit  Court 
in  ruling  otherwise  erred. 

The  judgment  is  reversed,  and  the  cause  remanded. 


Davis  v.  Swearingen. 

Contest  as  to  Bight  to  Grant  of  Letters  of  Administration. 

,1.  Grant  of  letters  of  administration,  after  icaiver  of  preferred  rights. — In  the 
grant  of  letters  of  administration,  after  the  right  to  letters  has  been  forfeited 
by  all  the  persons  to  whom,  in  succession,  a  preference  is  given  by  the  statute 
(Rev.  Code,  §§  1986-7),  the  Probate  Court  is  clothed  with  a  liberal  discretion; 
and  its  refusal  to  appoint  one  of  two  contesting  applicants,  or  the  appoint- 
ment of  the  other,  when  neither  shows  any  special  right,  is  no  ground  for  an 
appeal. 

2.  Same  ;  who  should  be  preferred.— On  application  for  the  grant  of  letters 
of  administration  on  the  estate  of  an  intestate,  whose  only  known  assets  con- 
sist of  his  distributive  share  of  his  deceased  father's  estate,  which  has  never 
been  settled,  all  statutory  preferred  rights  having  been  waived  and  lost  by  the 
failure  to  apply  for  letters  within  the  time  limited  by  the  statute  (Rev.  Code, 
§  1986),  the  intestate's  only  surviving  son  is  to  be  preferred  to  a  person  whose 
father  is  the  administrator  of  the  deceased  father's  estate. 

Appeal  from  the  Probate  Court  of  Marengo. 
In  the  matter  of  the  estate  of  Mrs.   Martha  Swearingen, 
deceased,  on  the  petitions  of  E.  A.  Davis  and  Eli   Swearin- 
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gen,  respectively,  for  the  grant  of  letters  of  administration. 
The  said  decedent  died  in  said  county,  intestate,  in  February, 
1857,  and  no  letters  of  administration  on  her  estate  had  ever 
been  granted.  The  petition  of  said  E.  A.  Davis  was  filed  on 
the  19th  June,  1876,  and  asked  the  grant  of  letters  to  him- 
self, but  alleged  no  special  right  to  claim  it.  The  petition  of 
Eli  Swearingen  was  filed  on  the  21st  June,  1876,  and  asked 
the  grant  of  letters  to  himself,  on  the  ground  that  he  was  the 
son  and  only  surviving  child  and  heir  at  law  of  the  deceased. 
The  estate  of  Mrs.  Swearingen  consisted  mainly,  if  not  en- 
tirely, in  her  distributive  share  of  the  estate  of  her  deceased 
father,  Martin  Morgan,  of  whose  estate  L.  M.  Davis,  the 
father  of  said  E.  A.  Davis,  was  the  administrator.  The  two 
petitions  were  heard  together  by  consent,  each  applicant  ob- 
jecting to  the  grant  of  letters  to  the  other.  On  all  the  evi- 
dence adduced,  to  which  numerous  exceptions  were  duly  re- 
served by  said  E.  A.  Davis,  but  which  requires  no  special 
notice,  the  court  granted  letters  to  said  Eli  Swearingen,  and 
refused  to  grant  letters  to  said  E.  A.  Davis ;  to  which  decis- 
ions and  decrees  exceptions  were  duly  reserved  by  said  Da- 
vis. The  several  rulings  of  the  court  on  the  evidence,  the 
grant  of  letters  to  Swearingen,  and  tiie  refusal  to  grant  let- 
ters to  said  Davis,  are  now  assigned  as  error. 

S.  J.  Cumming,  for  appellant. 

H.  A.  Woolf,  with  W.  E.  &  R  H.  Clarke,  contra. 

MANNING,  J.— Appellant,  E.  A.  Davis,  is  not  brought 
within  any  of  the  classes  of  persons,  who,  according  to  sec- 
tion 1986,  are,  "  if  fit  to  serve,"  successively  entitled  to  have 
letters  of  administration  on  the  estate  of  a  decedent  granted 
to  them.  He  was  not  husband  of  the  deceased,  Mrs.  Swear- 
ingen, nor  next  of  kin  entititled  to  share  in  the  distribution 
of  the  estate,  nor  a  creditor.  The  refusal  of  the  Probate 
Court  to  appoint  him  administrator,  and  the  appointment  of 
another  in  his  stead,  is,  therefore,  no  ground  for  an  appeal 
on  his  behalf  from  the  orders  of  the  Probate  Court  to  this 
court.  Some  discretion  must  be,  and  is  by  the  statutes  on 
the  subject,  left  to  the  judge  of  probate,  in  the  selection  of 
an  administrator  for  an  estate  under  his  jurisdiction,  where 
none  of  the  persons  applying  for,  or  willing  to  accept  the 
office,  have  any  right  to  it  over  the  others. — R.  C.  §  1986, 
cl.  4;  §  1990;  Phillips  v.  Peteet,  35  Ala.  696. 

2.  It  is,  moreover,  shown  that  the  appellant  is  not  the 
most  proper  person  to  be  appointed  administrator  in  this  in- 
stance.    From  the  evidence,  and  his  petition  together,  it  ap- 
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pears  that  the  only  known  effects  and  assets  to  be  adminis- 
tered, of  the  estate  of  the  deceased,  Mrs.  Swearingen,  are  to 
come  from  the  estate  of  her  father,  on  its  final  settlement ; 
and  that  appellant's  father  is,  and  since  1863  or  1864  has 
been,  administrator  of  said  estate,  has  never  made  a  final 
settlement  thereof,  and  is  the  person  by  whom  the  account- 
ing and  settlement  must  be  made,  with  the  administrator  of 
Mrs.  Swearingen,  and  others.  Eli  Swearingen,  the  only  sur- 
viving heir  and  next  of  kin  of  the  deceased,  Mrs.  Swearingen, 
although  during  so  many  years  since  his  mother's  death, 
perhaps  because  he  was  not  aware  of  the  existence  of  these 
assets  of  her  estate,  he  has  not  applied  for  letters  of  admin- 
istration thereon,  and  thereby  lost  his  statutory  right  of  pri- 
ority, is  certainly  to  be  preferred  as  the  proper  grantee  of 
them,  if  otherwise  fit  to  serve,  over  appellant.  The  discre- 
tion of  the  court  was  properly  exercised  in  this  case. 
Let  the  decree  of  the  Probate  Court  be  affirmed. 


Robinson  v.  O'Neal. 

BiU  in  Equity  for  Foreclosure  of  Mortgage,  Account,  &c. 

1.  Wife's  equitable  separate  estate  ;  how  created  and  charged.—  Under  the  de- 
cisions of  this  court,  made  prior  to  18(18,  and  now  re-established  under  the 
present  organization  of  the  court,  a  deed  conveying  property  to  a  married  wo- 
man, to  her  "sole  and  separate  use,"  creates  in  her  an  equitable  (as  contra- 
distinguished from  a  statutory)  separate  estate;  which,  in  the  absence  of  words 
restraining  her  power  of  alienation,  she  may  mortgage,  or  otherwise  charge, 
as  if  she  were  sole  and  unmarried. 

2>  Execution,  attestation,  and  acknowledgment  of  deed.— An  acknowledgment 
of  a  deed  by  the  grantor,  in  the  form  prescribed  by  the  statute  (Rev.  Code.  §§ 
15:16,  1548),  dispenses  with  the  necessity  for  attesting  witnesses,  even  when 
the  grantor  signs  by  making  his  mark  only. 

Appeal  from  the  Chancery  Court  of  Montgomery. 

Heard  before  the  Hon.  H.  Austtll. 

The  bill  in  this  case  was  filed  on  the  8th  August,  1867,  by 
Patrick  Bobinson,  against  Mary  O'Neal  and  Catherine  Cal- 
ford  ;  and  sought  the  foreclosure  of  a  mortgage  on  a  city  lot 
in  Montgomery,  an  account  of  the  mortgage  debt,  and  a  sale 
of  the  property.  The  lot  had  belonged  to  John  O'Neal, 
since  deceased,  who,  on  the  9th  January,  1861,  conveyed  it 
by  deed  of  gift  to  Mary  O'Neal  and  Catherine  Calford  (his 
wife  and  her  daughter),  "  to  their  sole  and  separate  use  for- 
ever."    The  mortgage  was  dated  the  10th  July,  1866 ;  was 
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given  to  secure  the  payment  of  a  promissory  note  for  $625, 
signed  by  Mrs.  O'Neal,  of  even  date  with  the  mortgage ;  was 
signed  by  said  Mary  O'Neal  and  John  O'Neal,  by  their  marks 
simply ;  was  acknowledged  by  them  before  a  justice  of  the 
peace,  whose  certificate  of  their  acknowledgment  was  in  the 
form  prescribed  by  the  statute  (Eev.  Code,  §  1548) ;  and  was 
admitted  to  record  on  that  certificate.  A  decree  pro  confesso, 
on  personal  service,  having  been  regularly  taken  against  Mrs. 
O'Neal,  and  a  formal  answer  having  been  filed  by  the  guar- 
dian ad  litem  of  Catherine  Calford,  a  decree  was  rendered  by 
the  chancellor  (Hon.  N.  W.  Cocke)  in  favor  of  the  complain- 
ant ;  but  that  decree  was  reversed  by  this  court,  at  its  Jan- 
uary term,  1871,  as  shown  by  the  report  of  the  case  in  45th 
Ala.  526-39,  and  the  cause  was  remanded.  An  answer  to  the 
bill  was  afterwards  filed  by  Mrs.  O'Neal,  and  the  complain- 
ant subsequently  filed  an  amended  bill,  setting  up  a  prior 
mortgage  on  the  land,  which  was  alleged  to  have  been  given 
for  a  part  of  the  purchase-money,  and  to  have  been  trans- 
ferred to  the  complainant.  On  final  hearing,  on  pleadings 
and  proof,  the  chancellor  (Hon.  H.  Austill)  held,  that  the 
complainant  was  not  entitled  to  any  relief  on  the  case  made 
by  the  amended  bill,  and  that  the  former  opinion  delivered 
by  this  court  in  the  case  compelled  him  to  hold  the  mort- 
gage null  and  void.  He  therefore  dismissed  the  bill,  and  his 
decree  is  now  assigned  as  error. 

Sayke  &  Graves,  for  appellant. 

J.  M.  Falkner,  contra. 

STONE,  J. — Under  the  principles  settled  in  Short  v.  Bat- 
tle, 52  Ala.  456,  the  estate  of  Mary  O'Neal  in  the  lands  de- 
scribed in  the  mortgage,  which  the  bill  seeks  to  foreclose, 
was  her  equitable  separate  estate.  The  decision  in  that  case 
followed  all  the  adjudications  of  this  court  up  to  the  year 
1868,  most  of  which  are  referred  to  in  the  opinion.  The  de- 
cisions since  18'  8,  asserting  a  different  doctrine,  are  therein 
overruled,  and  the  old  principle  re-established,  that  when  the 
instrument  creating  the  estate,  no  matter  when  executed, 
contains  words  which  exclude  the  marital  rights,  then  the 
estate  is  equitable,  not  statutory.  In  Short  v.  Battle,  supra, 
speaking  of  such  estates,  this  court  said,  "  that  as  to  such 
property,  the  wife  should  be  regarded  as  a  feme  sole,  having 
capacity  to  contract,  alienate,  or  otherwise  dispose  of,  or  to 
charge  it,  unless  restrained  by  the  instrument  creating  the 
estate."  The  deed  creating  the  estate  in  Mrs.  O'Neal  con- 
tains words  which  exclude  the  marital  rights,  without  any 
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words  which  restrain  the  power  to  charge  or  alienate.  It 
follows,  that  she  had  power  to  charge  her  interest  in  the  lot 
in  controversy,  by  mortgage  duly  executed  by  her. 

The  note  of  Mrs.  O'Neal  has  subscribing  witnesses.  This, 
without  more,  was  an  equitable  charge  on  her  equitable  sep- 
arate estate.  The  mortgage  was  signed  only  with  the  mark 
of  Mrs.  O'Neal,  and  is  not  attested  by  subscribing  witnesses. 
It  was  acknowledged  by  her,  and  such  acknowledgment  cer- 
tified, strictly  in  accordance  with  the  statute. — Rev.  Code, 
§§  1548,  1552.  "Conveyances  for  the  alienation  of  lands  .  . 
must  be  attested  by  one,  or,  where  the  party  cannot  write, 
by  two  witnesses,  who  are  able  to  write,  and  who  must  write 
their  names  as  witnesses." — Rev.  Code,  §  1535.  In  the  next 
•  section  (1536)  it  is  declared,  that  "  the  acknowledgment 
hereinafter  provided  for  operates  as  a  compliance  with  the 
requisitions  of  the  preceding  section  upon  the  subject  of  wit- 
nesses." This  language  is  too  explicit,  too  complete,  to 
leave  any  room  for  construction.  It  is  as  broad  as  the  sec- 
tion which  requires  subscribing  witnesses,  and  makes  the 
certificate  supply  their  place.  When  a  mortgage  is  acknowl- 
edged and  certified  as  this  was,  it  needs  no  attesting  wit- 
nesses.— Hendon  v.  White,  52  Ala.  597 ;  Merritt  v.  Plienix, 
48  Ala.  87. 

The  final  decree,  foreclosing  the  mortgage,  and  ordering  a 
sale  of  an  undivided  half  interest  of  the  property  thereun- 
der, was  in  all  things  correct ;  and  we  find  nothing  irregular 
in  the  sale,  confirmation  thereof,  and  order  putting  the  pur- 
chaser in  possession  jointly  with  Catherine  Calford,  the  other 
tenant  in  common.  We,  therefore,  re-establish  the  said 
original  decree,  and  all  that  was  done  thereunder,  as  shown 
by  this  record  ;  and  a  decree  is  here  rendered  accordingly. 
The  last  decree  of  the  chancellor,  rendered  in  this  cause,  is 
reversed,  and  a  decree  here  rendered,  as  shown  above.  Let 
the  appellee  pay  the  costs  of  the  court  below,  incurred  since 
the  former  reversal,  and  of  this  court. 
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Stearns  v.  Gafford. 

Statutory  Action  of  Detinue  for  Cotton. 

1.  Parol  mortgage  of  crop. — A  valid  mortgage  of  a  growing  crop,  or  a  crop 
to  be  planted,  may  be  made  by  parol;  and  a  verbal  agreement  to  pay  an  exist- 
ing debt  and  supplies  to  be  furnished  during  the  year,  "out  of  the  first  cotton 
that  may  be  gathered/'  is  sufficiently  definite  and  specific  in  the  description 
of  the  property. 

Appeal  from  the  Circuit  Court  of  Butler. 

Tried  before  the  Hon.  John  K.  Henry. 

This  action  was  brought  by  John  D.  Stearns,  against  J.  T>. 
Gafford,  to  recover  a  bale  of  cotton,  with  damages  for  its  de- 
tention; and  was  commenced  on  the  14th  November,  1870. 
The  defendant  pleaded  the  "general  issue,  in  short  by  con- 
sent, with  leave  to  give  in  evidence  any  matter  that  might 
be  specially  pleaded ; "  and  issue  was  joined  on  that  plea. 
"On  the  trial,"  as  the  bill  of  exceptions  states,  "the  plaintiff's 
evidence  showed,  that  one  Turner  worked  on  plaintiff's  farm 
in  the  year  1870 ;  plaintiff  furnishing  the  land,  stock,  farm- 
ing utensils,  and  feed  for  plow  stock ;  Turner  finding  his  own 
provisions,  and  laboring  on  the  farm ;  and  that  each  Was  to 
have  one-half  of  what  was  raised  on  the  land  during  said 
year.  The  cotton  sued  for  was  shown  to  be  part  of  that 
grown  on  said  farm  under  said  contract,  and  a  part  of  the 
first  gathered.  Plaintiff's  proof  tended  to  show,  that  said 
Turner  had  delivered  and  turned  over  said  bale  of  cotton 
to  plaintiff,  as  part  of  his  (plaintiff's)  share  of  said  crop,  and 
that  said  cotton  remained  in  plaintiff's  possession,  at  his  gin- 
house,  after  such  delivery,  until  it  was  taken  off  by  the  de- 
fendant ;  but,  as  to  whether  there  had  been  such  delivery, 
there  was  a  conflict  in  the  evidence.  Defendant's  evidence 
tended  to  show,  that  he  had  induced  said  Turner,  then  in  his 
employment,  to  make  the  above  stated  contract  with  plain- 
tiff, to  labor  on  his  farm  in  the  year  1870 ;  that  said  Turner, 
when  plaintiff  hired  him,  was  indebted  to  defendant  in  the 
sum  of  sixty  dollars ;  and  that  when  the  contract  was  made, 
by  virtue  of  which  said  Turner  left  defendant's  service  and 
began  with  plaintiff,  the  plaintiff  promised  defendant,  as  did 
also  Turner,  they  all  three  being  present,  that  the  sixty  dol- 
lars which  Turner  then  owed  him  should  be  paid  oui^  of  the 
first  cotton  that  should  be  gathered,  of  that  to  be   made   by 
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said  Turner  on  plaintiff 's  said  farm  ;  but,  as  to  whether  said 
agreement  to  pay  out  of  said  cotton  was  made,  there  was  a 
conflict  in  the  evidence.  The  proof  showed,  also,  that  Tur- 
ner went  with  defendant  to  plaintiff's  gin-house,  and  there 
delivered  said  bale  of  cotton  to  defendant ;  but  this  delivery 
was  made  after  the  time  when,  as  plaintiff's  evidence  tended 
to  show, 'it  was  delivered  by  said  Turner  to  plaintiff;  as  to 
which  said  delivery  to  plaintiff,  as  above  stated,  there  was  a 
conflict  in  the  evidence.  The  evidence  showed,  also,  that  none 
of  these  contracts  was  in  writing ;  also,  that  said  Turner 
made,  during  said  year,  1870,  three  or  more  bales  of  cotton 
on  said  place.  Defendant's  evidence  further  tended  to  show, 
that  plaintiff  and  said  Turner  bad,  when  the  original  con- 
tract was  made  between  them,  also  promised  that  defendant 
should  be  paid  out  of  the  first  cotton  made  by  Turner,  for 
all  the  supplies  defendant  should  furnish  him ;  that  defend- 
ant did  furnish  supplies  to  said  Turner,  under  said  contract, 
to  the  amount  of  forty  dollars,  and  had  not  received  pay 
therefor. 

"This  being  the  state  of  the  evidence  on  that  point,  the 
court  charged  the  jury,  that  if  they  believed,  from  the  evi- 
dence, that  when  Turner  left  the  defendant's  service,  and 
made  the  contract  to  labor  with  plaintiff,  both  Turner  and 
plaintiff  promised  and  agreed  with  defendant  that  he  should 
be  paid,  out  of  the  first  cotton  to  be  made  during  the  year 
1870,  the  amount  of  sixty  dollars  then  due  to  him  by  said 
Turner,  and  such  further  sum  as  defendant  should  advance 
as  plantation  supplies  to  Turner  during  that  year  ;  and  that 
defendant  had,  in  good  faith,  advanced  to  Turner,  under  said 
contract,  supplies  to  the  amount  of  forty  dollars ;  and  that 
Turner  had  delivered  said  bale  of  cotton  to  defendant  in 
good  faith,  in  order  to  comply  with  said  contract ;  and  that 
defendant  had  never  otherwise  been  paid  said  sum  so  due 
him  ;  then  plaintiff  could  not  recover  in  this  suit."  This 
charge,  to  which  the  plaintiff  excepted,  is  the  only  matter 
now  assigned  as  error. 

Herbert  &  Buell,  for  appellant. 

Gamble  &  Bolllng,  contra. 

STONE,  J. — A  mortgage  may  be  made  of  a  crop  after- 
wards to  be  planted  ;  and  such  mortgage,  being  of  personal- 
ty, may  be  made  without  writing. — 2  Brick.  Dig.  248,  §§  5, 9, 
11 ;  Booker  v.  Jones,  at  present  term  ;  Morrow  v.  Turney,  35 
Ala.  131 ;  Brooks  v.  Ruff,  37  Ala.  371. 

What  precise  words  are  required  to  constitute  a  mortgage, 

(35) 


546  SUPBEME   COUKT  [Dec.  Term, 

[Stearns  v.  Gafford.  ] 

can  not  be  absolutely  affirmed.  There  must  be  a  debt,  legal 
liability,  or  obligation,  actually  existing,  or,  at  the  time,  pro- 
posed to  be  incurred,  and  afterwards  actually  incurred,  or 
there  can  be  no  valid  mortgage.  But,  when  there  is  such 
debt,  legal  liability,  or  obligation,,  then  any  agreement  or 
language,  by  which  property  is  sufficiently  identified,  and 
designated  as  a  security  for  its  payment,  will  amount  to  a 
mortgage.  Security  is  the  aim,  the  essence  of  a  mortgage  ; 
and  when  property  is  sufficiently  described,  set  apart,  and 
charged  by  contract  with  the  burden  of  a  debt,  this  contains 
all  the  essential  elements  of  a  valid  mortgage. — See  1  Mil- 
liard on  Mortgages,  2,  4;  Jeioett  v.  Warren,  12  Mass.  300; 
Howes  v.  Crane,  2  Pick.  607.  Any  conveyance,  "intended  by 
the  parties,  at  the  time  of  making  it,  to  be  a  security  for  the 
payment  of  money,  or  the  doing  of  some  prescribed  act,"  is 
a  mortgage. — 2  Wash.  Real  Prop.  43-47. 

In  the  case  of  Robinson  v.  MavJdin,  Montague  &  Co.,  11 
Ala.  977,  the  grantor,  who  was  a  planter,  was  indebted  to 
his  commission  merchants,  and,  to  secure  them,  conveyed  to 
a  trustee,  by  trust  deed,  "  fifty  thousand  pounds  of  the  first 
picking  of  the  crop  of  1842,  then  growing  on  his  plantation, 
to  be  neatly  ginned,  and  packed  in  bales,  ready  for  market ; 
and  upon  the  failure  of  [the  planter]  to  pay  the  note  at  ma- 
turity, the  trustee  was  authorized  to  take  said  fifty  thousand 
pounds  of  cotton,  and  ship  the  same  to  [the  commission 
merchants],  to  be  sold  for  the  payment  of  the  note,"  <fec.  Be- 
fore the  cotton  was  delivered,  or  gathered,  another  creditor 
of  the  planter  obtained  judgment  against  him,  and  had  exe- 
cution placed  in  the  hands  of  the  sheriff.  The  cotton  was 
then  ginned  and  packed,  but  still  on  the  plantation,  when 
the  sheriff  levied  on  some  ninety  bales  of  the  cotton,  not  en- 
tirely of  the  first  picking.  The  question  was,  whether  the 
trust  deed  conveyed  the  title  of  the  cotton,  so  as  to  place  it 
beyond  the  lien  of  the  execution.  It  was  decided  that  it 
did;  the  court  holding  that  "  the  terms,  'first  cotton  which 
may  be  gathered,'  means  of  the  early,  in  contra-distinction 
to  the  late  gathering  ;  and  therefore,  when  ninety-one  bales, 
of  the  early  gathering,  were  ginned  and  baled,  the  lien  at- 
tached, although  there  was  then,  in  its  crude  state,  a  quan- 
tity  of  cotton  not  separated  from  the  seed,  gathered  earlier 
in  the  season  than  that  which  composed  the  ninety-one 
bales." 

The  testimony  for  defendant  in- the  present  case,  and  the 
hypothesis  of  the  charge  based  upon  it,  define  and  describe 
the  cotton  pledged  for  the  debt,  quite  as  clearly  as  did  the 
deed  of  trust  in  the  case  of  Robinson  v.  Manldin,  supra.  The 
proof  tends  to  show  that  the  cotton  in  controversy  in  the 
Vol.  lvi. 
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present  suit  may  justly  be  classed  as  "of  the  first  cotton  that 
may  be  gathered,"  under  the  ruling  in  the  case  from  which 
we  have  quoted  above.  The  cotton  had  reached  its  proper 
destination,  when  it  was  placed  in  possession  of  Mr.  Gaf- 
ford,  in  whose  favor  the  pledge  or  promise  was  made.  Be- 
ing in  his  possession,  and  he  having  a  lien  upon  it,  we  think 
Stearns  cannot  maintain  an  action  against  him  for  the  re- 
covery of  the  cotton. 

We  find  no  error  in  the  charge  of  the  Circuit  Court,  and 
the  judgment  is  affirmed. 


Burkham  Brothers  v.  Spiers. 

Action  on  Common  Counts,  on  Account  Stated,  and  for   Work 

and   Labor. 

1.  When  recovery  can  not  be  had  on  common  counts. — Under  the  Code,  as  at 
common  law,  a  recovery  can  not  be  had  under  the  common  counts  as  therein 
abbreviated,  When  the  evidence  shows  only  a  valid  special  contract  and  its 
breach. 

Appeal  from  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  John  A.  Minnis. 

This  action  was  brought  by  "W.  H.  Spiers,  against  Burk- 
ham Brothers  and  Pierce,  Morrison  &  Co.,  and  was  com- 
menced on  the  23d  September,  1873.  The  action  was  dis- 
continued as  to  Pierce,  Morrison  &  Co.,  who  were  not  served 
with  process  ;  and  the  complaint  was  amended,  by  leave  of  the 
court,  by  striking  out  their  names.  The  complaint  was  in 
these  words  :  "  The  plaintiff  claims  of  the  defendants  three 
hundred  dollars,  due  by  an  account  on  the  1st  day  of  August, 
1873,  on  an  account  stated  between  plaintiff  and  defendants 
on  the  1st  day  of  August,  1872.  The  plaintiff  claims  of  the 
defendants  the  further  sum  of  three  hundred  dollars,  due  by 
an  account  on  the  1st  day  of  August,  1873,  for  work  and  la- 
bor done  by  the  plaintiff  lor  the  defendants  during  the  months 
of  June  and  July,  1873,  at  their  request ;  which  several  sums 
of  money,  with  interest  thereon,  are  now  due."  The  defend- 
ants pleaded  "  the  general  issue,  payment,  and  the  statute  of 
frauds ; "  and  issue  was  joined  on  each  of  these  pleas. 

"On  the  trial,"  as  the  bill  of  exceptions  states,  "  the  plain- 
tiff testified,  on  his  own  behalf,  as  follows  :  On  the  3d  August, 
1872,  plaintiff  and  Pierce,  Morrison  &  Co.  made   a   special 
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contract,  by  which  plaintiff  agreed  to  perform  services  for 
them,  at  their  warehouse  in  the  city  of  Montgomery,  from 
the  1st  day  of  August,  1872,  until  the  1st  day  of  August, 
1873 ;  and  they  agreed  to  pay  him  eighteen  hundred  dollars 
for  his  said  services,  the  same  to  be  paid  monthly.  Plaintiff 
performed  services  under  said  contract  until  the  14th  Octo- 
ber, 1872,  when  said  Morrison  introduced  one  of  the  defend- 
ants to  him,  and  told  him  that  the  defendants  had  leased  said 
warehouse,  and  would  thereafter  have  charge  of  it.  Defend- 
ants did  take  and  keep  charge  of  said  warehouse,  and  plain- 
tiff rendered  services  for  them  until  the  31st  May,  1873.  At 
the  time  when  said  defendant  was  so  introduced  to  plaintiff, 
nothing  was  said  about  plaintiff's  special  contract  with  Pierce, 
Morrison  &  Co.;  and  nothing  was  said  to  defendants  about 
said  special  contract,  until  after  the  4th  January,  1873,  on 
which  day  defendants  purchased  said  warehouse  from  Pierce, 
Morrison  &  Co.;  and  in  a  short  time  thereafter  plaintiff  told 
defendants  of  his  said  special  contract,  but  nothing  more 
was  said.  Pierce,  Morrison  &  Co.  paid  plaintiff  for  his  ser- 
vices, one  hundred  and  fifty  dollars  per  month,  up  to  the  4th 
October,  1872  ;  and  defendants  paid  him  in  full,  monthly,  up 
to  the  31st  May,  1873.  One  Cary  drew  this  monthly  pay- 
ment for"  plaintiff,  and,  so  far  as  plaintiff  knows,  nothing  was 
said  at  the  time  of  payment  about  said  special  contract.  On 
the  31st  May,  1873,  defendants  dismissed  plaintiff;  stating 
at  the  time  that  they  were  satisfied  with  his  services,  and 
that  his  dismissal  was  owing  to  the  necessity  of  retrenching 
their  expenses.  Plaintiff  was  ready  and  willing,  and  offered 
to  continue  his  services  under  said  contract,  and  could  not 
get  employment  elsewhere  ;  and  his  claim  now  against  said 
defendants  was  for  his  salary  during  the  months  of  June  and 
July,  1873. 

"  This  was  all  the  evidence  in  the  case.  There  was  no  evi- 
dence, other  than  as  above  set  forth,  that  the  contract  of 
lease  of  said  warehouse  by  defendants  was  in  writing,  nor 
of  the  terms  of  said  contract ;  nor  whether  the  contract  for 
the  purchase  of  said  warehouse  was  in  writing,  nor  of  the 
terms  of  said  contract  of  purchase.  Tiie  court  thereupon 
charged  the  jury  as  follows :  '  That  this  was  an  action  brought 
by  plaintiff  against  defendants  to  recover  some  two  months', 
wages,  at  the  rate  of  one  hundred  and  fifty  dollars  per  month, 
upon  a  special  contract,  alleged  to  have  been  made  originally 
with  Pierce,  Morrison  &  Co.,  for  the  plaintiff's  services  for 
twelve  months  as  an  employe  in  their  warehouse,  at  the  rate 
of  one  hundred  and  fifty  dollars  per  month  ;  and  upon  the 
further  allegation  that  Pierce,  Morrison  &  Co.  turned  the 
warehouse  over  to  the  defendants,  and  that  they,  upon  tak- 
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ing  charge  of  the  warehouse,  assumed  the  contract  of  Pierce, 
Morrison  &  Co.  with  plaintiff,  and  agreed  to  carry  it  out.  If 
the  jury  find,  from  the  evidence,  t1,  at  plaintiff  had  a  special 
contract  with  Pierce,  Morrison  &  Co.,  as  an  employe  in  their 
warehouse,  for  twelve  months'  services,  at  the  rate  of  one 
hundred  and  fifty  dollars  per  month;  and  that  Pierce,  Mor- 
rison &  Co.,  during  the  existence  of  this  contract,  turned  the 
warehouse  over  to  the  defendants,  by  lease  or  otherwise ;  and 
that  the  defendants  took  charge  of  the  warehouse,  and,  in 
the  arrangement  with  Pierce,  Morrison  &  Co.,  assumed  their 
said  contract  with  plaintiff,  and  agreed  with  them  to  carry  it 
out ;  and  that  plaintiff  accepted  it,  and  went  on  with  his  em- 
ployment, discharging  his  duties  under  the  contract ;  then 
this  became  the  contract  of  the  defendants,  and  if  they,  hav- 
ing thus  received  the  services  of  plaintiff,  discharged  him 
without  cause,  and  against  his  consent,  the  plaintiff  not  hav- 
ing obtained  any  other  employment,  he  would  have  a  right 
to  recover  in  this  suit  the  amount  agreed  to  be  paid  him  for 
the  balance  of  the  time  for  which  he  had  been  employed,  with 
interest." 

The  defendants  excepted  to  this  charge,  and  requested  the 
court  to  instruct  the  jury,  among  other  things,  thatfif  they 
believed  the  evidence,  they  must  find  for  the  defendants ; 
which  charge  the  court  refused  to  give,  and  the  defendants 
excepted  to  its  refusal. 

Tie  charge  given,  and  the  refusal  of  the  several  charges 
asked,  are  now  assigned  as  error. 

F.  S.  Ferguson,  with  Stone  &  Clopton,  for  appellant. 
Sayre  &  Graves,  with  D.  S.  Troy,  contra. 

BPJCKELL,  C.  J. — The  complaint  contains  two  counts, 
and,  as  amended,  under  our  system  of  pleading,  averred  only 
an  account  stated  between  the  plaintiff  and  the  defendants, 
and  that  the  plaintiff  had  done  work  and  labor  for  the  de- 
fendants, for  which  he  was  entitled  to  recover  the  value  of 
his  services.  A  radical  error,  pervading  the  instructions  of 
the  court,  is,  that  the  action  was  treated  as  if  founded  on  a 
special  contract  between  plaintiff  and  Pierce,  Morrison  & 
Co.,  which  was  subsequently  adopted  by  the  defendants,  and 
violated  by  them.  The  counts  of  the  complaint  are  only  the 
common  counts  in  assumpsit  at  common  law,  which  are  ab- 
breviated, and  introduced  into  the  forms  of  pleading  recog- 
nized by  the  Code.  No  change  was  intended  in  the  old  rule, 
that  a  recovery  cannot  be  had  under  a  common  count,  when 
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the  proof  discloses  a  cause  of  action  the  proper  subject  of  a 
special  count. 

The  instructions  of  the  jury  are  subject  to  criticism ;  but, 
as  under  the  present  pleading,  the  plaintiff  has  no  right  of 
recovery,  we  say  only  that  the  court  erred  in  refusing  to 
charge  the  jury,  if  they  believed  the  evidence,  they  should 
find  for  the  defendants. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Stone,  J.,  not  sitting. 


Lett  v.  Brown. 

Trover  for  Conversion  of  Oxen,  Wagon,  &c. 

1.  When,  purchaser  can  not  resist  payment  of  purchase-money,  nor  recover  it 
back  if  p<ud.-—  The  law  is  settled  in  this  State,  that  a  purchaser  of  lands,  while 
retainingfpossessiou  under  the  contract,  can  neither  resist  an  action  at  law  lor 
the  purchase-money,  nor  recover  it  back  if  paid,  on  account  of  any  fraud,  or 
misrepresentations  on  the  part  of  the  vendor,  for  which  he  might,  at  his  elec- 
tion, rescind  and  disaffirm  the  contract  entirely. 

Appeal  from  the  Circuit  Court  of  Blount. 

Tried  before  the  Hon.  W.  J.  Haralson. 

This  action  was  brought  by  Mrs.  Charlotte  Brown,  against 
Matthew  Lett,  to  recover  damages  for  the  conversion  of  the 
"  following  chattels,  to-wit :  one  yoke  of  oxen,  one  bay  filly 
about  four  years  old,  one  dark  colored  cow  and  her  yearling, 
one  two-horse  wagon,  and  fourteen  bushels  of  corn,"  which 
were  alleged  to  belong  to  the  plaintiff's  statutory  separate 
estate,  she  being  a  married  woman  ;  and  was  commenced  on 
the  29th  January,  1873.  The  defendant  pleaded  the  "general 
issue,  in  short  by  consent,  with  leave  to  give  any  special  mat- 
ter in  evidence  ;"  and  issue  was  joined  on  this  plea,  On  the 
trial,  the  following  bill  of  exceptions  was  reserved  by  the  de- 
fendant : 

"  The  evidence  tended  to  show  that,  in  October,  1871,  the 
plaintiff  proposed  to  purchase  from  the  defendant  two  par- 
cels of  land  in  Blount  county,  and  to  give  him  for  said  lands 
the  property  hoav  sued  for,  and  defendant  agreed  to  make 
her  a  good  title  to  the  same  ;  that  defendant  told  her,  a  short 
time  afterwards,  that  he  had  entered  the  lands  since  the  war, 
under  the  '  homestead  laws  'of  the  United  States,  and  could 
not  make  her  a  good  title,  but,  if  she  would  go  with  him  to 
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the  land-office  at  Huntsville,  he  could  make  her  a  good  title; 
that  they  found  out,  after  they  got  there,  that  defendant 
could  not  make  her  a  good  title,  and  it  was  then  agreed 
that  he  should  surrender  his  claim  to  the  United  States, 
and  then  let  plaintiff  re-enter  the  same ;  that  plaintiff  went 
to  Huntsville,  in  company  with  defendant  and  one  Daily, 
to  arrange  the  title,  and,  while  at  the  land-office  there, 
they  found  that  plaintiff  could  enter  the  land  in  section 
twenty-eight  (28)  agreeably  to  their  understanding  and 
contract,  but  the  parcel  in  section  twenty-seven  (27),  on 
which  the  '  Morgan  field '  was  situated,  was  railroad  land, 
and  not  subject  to  entry.  Plaintiff  then  finally  agreed,  that 
if  defendant  would  relinquish  his  claim  and  interest  to  the 
government,  she  would  enter  the  parcel  in  section  twenty- 
eight  (28),  and  this  was  then  done.  It  was  further  agreed, 
that  defendant  should  relinquish  his  entire  interest,  and 
place  plaintiff  in  possession  of  both  parcels  of  land;  and 
plaintiff  was  to  give  him  said  personal  property  for  his  said 
interest  in  said  lands,  and,  if  she  should  be  be  ousted  by  the 
railroad  company  in  the  enjoyment  of  the  Morgan  field,  be- 
fore she  wore  out  the  same,  or  before  the  rents  and  profits 
repaid  her  for  the  price  paid  for  it,  then  defendant  was  to 
pay  her,  when  so  ousted,  one-half  of  the  value  of  the  same. 
On  her  return  home  from  Huntswille,  in  October,  1871,  with 
full  knowledge  of  these  facts  as  to  title,  plaintiff  immediately 
consummated  said  contract,  by  giving  and  delivering  said 
property  now  sued  for,  as  the  agreed  price  for  said  lands  ; 
and  defendant  thereupon  placed  her  in  possession  of  all  of 
said  lands  in  sections  twenty-seven  and  twenty-eight.  The 
proof  further  tended  to  show,  that  there  was  about  twenty 
acres  of  cleared  land  in  the  '  Morgan  field '  in  section  twenty- 
seven,  and  some  four  or  five  acres  cleared  at  the  'home 
place '  in  section  twenty-eight,  where  the  houses  were  situa- 
ted ;  that  plaintiff  cultivated  the  whole  of  said  lands  in  1872, 
she  being  then  an  unmarried  woman ;  that  one  Ransom 
Doyle  came  to  her  in  the  fall  of  1872,  and  demanded  rent  for 
some  ten  acres  of  the 'Morgan  field;'  that  she  declined  to 
pay  him  rent,  on  the  ground  that  she  had  purchased  the  de- 
fendant's interest  in  said  field,  and  had  a  right  to  the  pos- 
session of  the  same ;  and  nothing  more  was  done  or  said 
about  the  payment  of  said  rents.  The  proof  tended  to  show, 
also,  that  the  plaintiff  was  in  the  quiet  and  peaceable  pos- 
session of  said  lands  at  the  time  this  suit  was  brought,  and 
at  the  time  of  the  trial,  and  has  never  been  in  any  way  dis- 
turbed in  the  peaceable  possession  thereof,  or  any  part  there- 
of, except  the  claim  of  said  Doyle  for  rents,  with  the  assur- 
ance on  his  part  that,  if  they  were  not  paid,  he  would  sue 
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for  them.  The  proof  failed  to  show  that  plaintiff  ever  offered 
to  rescind  the  trade,  or  tender  the  possession  of  the  lands,  or 
any  part  of  them,  back  to  the  defendant,  either  before  or 
since  the  commencement  of  this  suit.  The  improvements  on 
the  land  were  worth  from  $125  to  $160,  and  the  cash  value 
of  the  property  sued  for  was  $175." 

The  court  charged  the  jury,  among  other  things :  "  That 
the  plaintiff,  in  order  to  maintain  this  action,  was  not  bound 
to  surrender  the  possession  of  the  lands,  or  any  part  thereof, 
to  the  defendant,  nor  offer  to  do  so :  that  if  deception  was 
practiced  on  her  by  the  defendant,  at  and  before  the  trade 
was  made,  and,  in  consequence  of  such  deception,  she  was 
injured  or  defrauded,  then  she  could  recover  in  this  suit  to 
the  extent  of  such  injury."  The  defendant  excepted  to  this 
charge,  and  requested  the  court  to  instruct  the  jury,  "  that 
unless  the  plaintiff  tendered,  or  proposed  to  tender,  the  pos- 
session of  said  lands  back  to  the  defendant,  before  the  com- 
mencement of  this  suit,  the  plaintiff  is  not  entitled  to  recover 
in  this  action."  This  charge  the  court  refused  to  give,  and 
the  defendant  excepted  to  its  refusal.  The  several  charges 
given  by  the  court,  and  the  refusal  of  the  several  charges 
asked  by  the  defendant,  are  now  assigned  as  error. 

J.  W.  Inzer,  for  appellant,  cited  Christian  v.  Scott,  1  Stew- 
art, 490  ;  Stone  v.  Gover,  1  Ala.  287  ;  Gillespie  v.  Battle,  15  Ala. 
276 ;  Helvenstein  v.  Higgason,  35  Ala.  259. 

BRICKELL,  C.  J.— It  is  the  settled  law  of  this  State,  that 
a  purchaser  of  lands,  retaining  possession  under  the  contract 
of  purchase,  cannot  resist  a  recovery  of  the  purchase-money 
at  law,  whether  the  contract  is  in  writing,  or  by  parol. — Chris- 
tian v,  Scott,  1  Stew.  490 ;  Stone  v.  Gover,  1  Ala.  287  ;  Helven- 
stein v.  Higgason,  35  Ala.  259.  Nor,  retaining  possession,  can 
he  recover  the  purchase-money  which  he  may  have  paid. — 
Cope  v.  Williams,  4  Ala.  362  ;  Donaldson  v.  Waters,  30  Ala. 
175.  An  action  for  the  recovery  of  the  purchase-money 
could  be  maintained,  only  on  the  hypothesis  that  the  agree- 
ment of  purchase  was  void,  or  because  the  vendee  obtained 
no  benefit  under  it.  If  it  is  vitiated  by  the  fraud  of  the  ven- 
dor, the  vendee  may  elect  to  disaffirm  it,  and  recover  the 
purchase-money.  The  disaffirmance  must  be  of  the  entire 
contract.  It  must  be  treated  as  a  nullity,  and  the  vendee 
must  surrender,  or  offer  to  surrender,  whatever  of  benefit  he 
may  have  obtained. — Hunt  v.  Means,  2  Swan.  594.  He  can 
not  retain  possession,  derived  under  the  contract,  and  treat 
the  contract  as  void.     It  would  be  manifest  injustice,  to  suf- 
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fer  him  to  retain  the  possession  of  the  land,  and  yet  to  re- 
cover that  which  he  paid  for  the  possession — to  claim  the 
benefits  of  the  contract,  and  escape  its  obligations. 

An  undisputed  fact  on  the  trial  was,  that  when  the  suit 
was  commenced,  the  appellee  was  in  possession  of  the  lands, 
under  the  contract  of  purchase  made  with  the  appellant,  by 
which  she  parted  with  the  chattels  for  the  conversion  of 
which  she  sued.  This  being  true,  there  was  no  aspect  of  the 
case  in  which  she  was  entitled  to  recover.  It  is  not  neces- 
sary to  consider  separately  the  charges  given,  and  the  re- 
fusals to  charge.  The  error  of  the  court  is  apparent  from 
what  we  have  said.  The  judgment  must  be  reversed,  and 
the  cause  remanded. 


Tapp  v.  Cox. 

Final  Settlement  of  Guardian's  Accounts. 

1.  When  bill  of  exceptions  is  necessary. — Under  the  Revised  Code  (§§  2247, 
2250),  as  under  the  established  practice  of  this  court  prior  to  the  adoption  of 
the  Code  of  1852,  on  appeals  from  the  Probate  Court,  an  error  itppareut  on  the 
face  of  the  proceedings— that  is,  on  the  face  of  the  record  which  the  court  is 
bound  to  keep — is  revisable  by  this  court  Without  a  bill  of  exceptions;  but 
matters  dependent  on  the  evidence  muui  be  presented  by  bill  of  exceptions, 
duly  reserved  and  certified.  ' 

Appeal  from  the  Probate  Court  of  Lauderdale. 

In  the  matter  of  the  final  settlement  of  the  accounts  and 
vouchers  of  William  J1.  Tapp,  as  guardian  of  James  A.  Cox. 
The  ward  had  attained  his  majority,  and  he  appeared  in  per- 
son, and  by  attorney,  and  filed  numerous  objections  (or  ex- 
ceptions, as  they  are  termed  in  the  record)  to  several  items 
in  the  account  as  stated,  and  to  the  vouchers  by  which  they 
were  supported.  The  court  sustained  some  of  these  objec- 
tions, and  overruled  others,  and  then  rendered  a  final  decree 
against  the  guardian,  in  favor  of  the  ward,  for  $4,730.34. 
From  this  decree  the  guardian  now  appeals,  and  here  assigns 
it  as  error,  together  with  the  sustaining  of  the  several  ob- 
jections to  his  account. 

K.  O.  Pickett,  for  appellant. 

O'Neal  &  O'Neal,  contra. 
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BRICKELL,  C.  J. — The  record  contains  no  bill  of  ex- 
ceptions, and  it  does  not  appear  that  the  matters  now  as- 
signed as  error,  which  grow  out  of  the  evidence  introduced 
on  the  settlement  in  the  Court  of  Probate,  were  made  by  the 
appellant  the  subject  of  an  exception  or  objection  in  that 
court.  Nor  does  it  appear  that  all  the  evidence  on  which  the 
Court  of  Probate  founded  its  decree  is  introduced  into  the 
record. 

Prior  to  the  Code  of  1852,  this  court  uniformly  declined 
a  revision  of  the  decree  of  the  Court  of  Probate  upon  facts, 
unless  exceptions  were  reserved,  and  certified  as  the  statute 
directs.— 1  Brick.  Dig.  244,  §§  20-25.  Under  section  1891  of 
the  Code,  it  was  held,  that  a  bill  of  exceptions  was  indis- 
pensable to  the  revision  of  any  matter  arising  in  the  pro- 
ceedings of  that  court,  although  it  was  error  apparent  on  the 
face  of  the  record. —  Turner  v.  Key,  31  Ala.  202;  Harris  v. 
Dillard,  31  Ala.  191 ;  Dunham  v.  Hatcher,  31  Ala.  483  ;  Bar- 
tee  v.  James,  33  Ala.  34.  These  adjudications,  it  is  supposed, 
gave  rise  to  the  enactment  which  now  forms  part  of  section 
2250,  and  the  enactment  which  forms  section  2247  of  the  Re- 
vised Code,  dispensing  with  a  bill  of  exceptions,  "  when  the 
error  complained  of  appears  upon  the  record;"  or,  as  oth- 
erwise expressed,  "  when  the  error  complained  of  appears  in 
the  proceedings."  The  effect  of  these  statutes  is  to  restore 
the  law  as  it  was  prior  to  the  Code  of  1852.  An  error  ap- 
parent on  the  face  of  the  proceedings,  on  the  face  of  the 
record  the  court  is  bound  to  keep,  is  revisable  without  a  bill 
of  exceptions.  Matters  dependent  on  the  evidence  must  be 
introduced  by  bill  of  exceptions,  and  it  must  appear  that  to 
the  rulings  of  the  court  in  reference  to  them  the  exception 
was  properly  reserved. — Jones  v.  Jones,  42  Ala.  218. 

We  are  not  at  liberty,  if  we  were  inclined,  to  change  the 
established  practice  of  the  court ;  and  no  question  being  pre- 
sented by  the  assignment  of  errors,  which  is  revisable  ac- 
cording to  that  practice,  the  decree  of  the  Court  of  Probate 
must  be  affirmed. 
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Sivoly  v.  Scott  et  al. 

Action  on  Notes  for  Purchase-Money  of  Land. 

1.  When  ruling  on  demurrer  is  revisable. — This  court  will  not  revise  the 
ruling  of  the  primary  court  on  a  demurrer  to  evidence,  when  it  is  shown  only 
by  the  bill  of  exceptions. 

2.  When  purchaser  can  not  resist  action  at  law  for  purchase-money .— A  pur- 
chaser of  lands  can  not,  so  long  as  he  remains  in  possession  under  the  con- 
tract, resist  an  action  at  law  on  the  notes  given  for  the  purchase-money,  on 
account  of  his  vendor's  want  of  title,  or  fraudulent  representations  as  to  the 
title,  although  he  offered  to  abandon  the  possession  and  rescind  the  contract, 
and  the  vendor  is  insolvent. 

Appeal  from  the  Circuit  Court  of  Blount. 

Tried  before  the  Hon.  W.  J.  Haralson. 

This  action  was  brought  by  Thomas  O.  Sivoly,  against 
Mahlon  Scott,  George  D.  Shelton,  and  J.  B.  Dines;  and  was 
founded  on  three  promissory  notes,  given  for  the  purchase- 
money  of  a  tract  of  land  sold  by  plaintiff  to  said  Scott,  the 
other  defendants  signing  the  notes  as  sureties  for  said  Scott. 
The  defendants  pleaded,  "in  short  by  consent,  1st,  non  as- 
sumpsit;  2d,  payment;  3d,  failure  of  consideration  ;  4th,  want 
of  consideration;  5th,  fraud;  6th,  set-off;"  and  issue  was 
joined  on  these  pleas.  On  the  trial,  as  appears  from  the  bill 
of  exceptions,  but  not  otherwise  from  the  record,  the  plaintiff 
having  read  the  notes  to  the  jury  without  objection,  "  the 
defendants'  counsel  stated  to  the  jury  the  facts  which  they 
expected  to  prove  in  defense  of  the  action ;  whereupon,  the 
plaintiff's  counsel  asked  that  said  facts  as  stated  might  be 
reduced  to  writing,  and  they  would  demur  to  the  same." 
The  facts  as  stated  being  then  reduced  to  writing,  the  plain- 
tiff demurred  to  tbe  evidence,  and  the  defendants  joined  in 
the  demurrer  ;  "  upon  consideration  whereof,  the  court  over- 
ruled the  demurrer,  and,  of  its  own  motion,  submitted  the 
question  of  fraud  to  the  decision  of  the  jury ;  to  which  the 
plaintiff  excepted." 

"  During  the  further  progress  of  the  trial,  the  defendant 
Scott  testified  in  his  own  behalf,  in  substance,  that  he  had 
bought  from  the  plaintiff,  just  before  the  notes  sued  on  were 
given,  certain  lands  in  said  county,  and  agreed  to  give  him 
four  hundred  dollars  for  the  same ;  that  said  notes  were 
given  for  a  part  of  the  purchase-money  of  said  lands ;  that 
shortly  after  making  said  purchase,  and  in  pursuance  thereof, 
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he  entered  upon  said  lands,  and  had  remained  in  the  uninter- 
rupted possession  of  the  same  ever  since  ;  that  he  had  paid 
the  plaintiff,  as  part  of  the  price  of  the  land,  ninety-five  dol- 
lars in  a  wagon  and  steers,  and  had  also  paid  three  dollars 
taxes  due  on  the  land  when  he  purchased  it;  that  shortly 
after  said  trade  was  made,  and  after  he  had  gone  into  pos- 
session of  the  land,  he  was  informed  that  plaintiff's  titles  to 
said  lands  were  not  good ;  that  he  called  on  plaintiff  imme- 
diately, and  stated  to  him  what  he  had  heard,  and  proposed 
to  surrender  the  lands,  and  to  rescind  the  contract,  if  plain- 
tiff would  pay  him  back  said  sum  of  ninety-eight  dollars  so 
paid  by  him ;  and  that  plaintiff  refused  to  do  this,  and  told 
him  he  would  hold  him  to  the  contract.  Said  Scott  further 
testified,  that  on  the  day  he  made  said  offer  to  plaintiff,  or 
soon  afterwards,  plaintiff  and  his  wife  executed  and  delivered 
to  him  a  deed  for  said  lands,  with  full  covenants,  and  at  the 
same  time  delivered  to  him  the  deeds  under  which  he  claimed 
title  to  said  lands,  and  that  he  had  the  same  ever  since ;  also, 
that  when  he  purchased  said  lands,  plaintiff  represented  that 
he  had  a  good  title,  and  would  make  him  a  good  title  to  the 
same ;  saying  to  witness,  '  I  can  make  as  good  title  to  said 
lands  as  can  be  made  in  Blount  county,'  or  words  to  that 
effect." 

Shelton,  another  one  of  the  defendants,  who  had  signed 
the  notes  as  surety  for  Scott,  on  the  latter's  promise  to  give 
him  a  mortgage  on  the  lands  as  indemnity,  testified  that  he 
became  uneasy  on  hearing  that  plaintiff's  title  to  the  land 
was  defective,  and  asked  him  about  it ;  that  plaintiff,  in  re- 
ply, stated  that  his  title  was  good,  and  said,  "If  my  title  is 
not  good,  you  shall  not  suffer,"  or  words  to  that  effect ;  and 
that  this  conversation  occurred  after  the  notes  had  been 
signed,  but  before  they  had  been  delivered.  J.  H.  Deal,  in 
whose  presence  the  conversation  between  said  Shelton  and 
plaintiff  occurred,  corroborated  the  testimony  of  said  Shelton ; 
but  the  plaintiff  himself,  being  examined  in  rebuttal,  denied 
that  he  had  made  such  statements  to  said  Shelton,  or  that 
he  had  made  any  representations  whatever  to  Scott  as  to  his 
title.  It  was  shown  that  the  lands  had  belonged  to  one 
Abston,  who  died  in  possession  of  them  during  the  war,  leav- 
ing a  widow  and  two  daughters ;  and  plaintiff  had  bought 
them  from  the  widow,  one  of  the  daughters  and  her  husband, 
and  the  husband  of  the  other  daughter,  who  was  dead,  leav- 
ing two  children.  "  The  defendants  proved,  also,  that  the 
plaintiff  was,  in  contemplation  of  law,  insolvent,  not  having 
more  property,  real  or  personal,  than  was  exempt  by  law 
from  levy  and  sale  for  the  payment  of  his  debts." 

•'  The  foregoing  being,  in  substance,  all  the  evidence  in  the 
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case,  the  court  thereupon  charged  the  jury,  among  other 
things,  as  follows  :  '  The  general  rule  of  law  is  recognized, 
that  the  purchaser  can  not  defend  an  action  at  law  on  the 
notes  given  for  the  purchase-money  of  lands,  for  want  or 
defect  of  title  to  the  same  in  his  vendor,  so  long  as  he  remains 
in  possession  thereof.  But,  in  this  case,  if  you  believe,  from 
the  evidence,  that  plaintiff's  title  to  the  lands  sold  to  Scott  is 
bad,  or  defective ;  and  that  said  Scott,  on  hearing  of  this, 
before  the  commencement  of  this  action,  in  good  faith  offered 
to  rescind  the  contract,  and  to  restore  the  possession  of  the 
lands  to  the  plaintiff,  on  the  plaintiff's  returning  what'  Scott 
had  paid  1dm,  and  that  the  plaintiff  refused  this  offer ;  then, 
this  would  be  a  sufficient  compliance  on  the  part  of  Scott 
with  the  general  rule  stated,  and  the  defendants  would  be 
entitled  to  a  verdict.'  The  plaintiff  excepted  to  this  charge, 
•  and  asked  the  following  charge,  which  was  in  writing :  'The 
defendants  are  not  entitled  to  a  verdict  in  this  case,  for  the 
reason  that  plaintiff  had  no  title,  or  had  a  defective  title,  to 
the  lands  sold  to  Scott,  unless  said  Scott,  before  this  suit 
was  brought,  abandoned  the  possession  of  said  lands,  or 
surrendered  them  to  plaintiff;  and  a  mere  offer  by  him  to 
rescind  the  trade,  and  abandon,  or  restore  possession  to 
plaintiff,  would  not  be  sufficient.'  The  court  refused  to  give 
this  charge,  and  the  plaintiff  excepted  to  its  refusal." 

The  charge  given  by  the  court,  the  refusal  of  the  charge 
asked,  and  the  ruling  on  the  demurrer  to  the  evidence,  are 
now  assigned  as  error. 

Hamill  &  Palmer,  for  appellants,  cited  Christian  v.  Scott, 
1  Stewart,  490 ;  Stone  v.  Cover,  1  Ala.  287 ;  Hickson  v.  Lin- 
gold,  47  Ala.  449  ;  Outturn  v.  Branch  Bank,  4  Ala.  21 ;  Wilson 
v.  Jordan,  3  Stew.  &  P.  92  ;  Clay  v.  Dennis,  3  Ala.  375;  Starke 
v.  Hill,  6  Ala.  785;  Knight  v.  tamer,  11  Ala.  637. 

STONE,  J. — Neither  the  demurrer  in  this  cause,  nor  the 
action  of  the  court  upon  it,  is  shown  in  the  pleadings,  or  in 
the  judgment  entry.  They  are  only  brought  to  our  notice  in 
the  bill  of  exceptions.  We  have  repeatedly  held,  that  rulings 
on  demurrer,  when  thus  presented,  will  not  be  considered  in 
this  court.— Dill  v.  Petty,  53  Ala.  641. 

2.  In  Cullum  v.  Branch  Bank  at  Mobile,  4  Ala.  21,  suit  had 
been  instituted  on  notes  given  in  the  purchase  of  lands. 
Title  had  been  made  to  the  purchaser,  and  he  had  not  been 
evicted.  It  was  pleaded  in  defense  of  the  action  at  law, 
that  the  vendor  had  not  title,  and  that  in  making  the  sale  he 
had  falsely  and  fraudulently  represented  that  the  title  was 
in  him,  and  that  it  was  full  and  complete,  <fec.     Judge  Henry 
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Goldthwaite,  in  delivering  the  opinion  of  the  court,  said : 
"  If  the  defense  of  fraud  was  permitted  in  this  case,  to  avoid 
a  recovery  at  law,  there  is  nothing  in  the  record  to  show 
that  the  contract  has  ever  been  rescinded,  and  therefore  A. 
(the  vendor)  hereafter  might  be  liable  to  an  action  on  his 
warranty ;  or,  in  the  case  of  a  title  subsequently  acquired  by 
him,  be  estopped  by  his  covenant  from  asserting  it."  In 
enumerating  reasons  why  such  defense  should  not  be  enter- 
tained in  a  law  court,  the  opinion  supposes  the  case  of  an 
eviction  after  the  receipt  of  large  rents  or  profits,  and  asks, 
"are  these  to  remain  unaccounted  for,  or  must  not  the 
defense  be  denied,"  &c.  The  court  adds,  "This  examination 
of  principles  and  authorities  leads  us  to  the  conclusion,  that 
the  defendant  has  no  available  defense  at  law." 

The  same  question  came  before  this  court  in  HicJcson  v.  Lin- 
gold,  47  Ala.  449.  Ch.  J.  Peck  delivered  the  opinion  of  the 
court  in  that  case,  and  ruled  in  harmony  with  the  decision 
in  the  case  oi.Cullum  v.  Br.  Bank,  supra. 

This  question,  in  various  forms,  has  been  so  often  before 
this  court,  that  an  attempt  to  collate  the  cases  would  swell 
this  opinion  unduly.  Many  of  the  decisions,  both  at  law 
and  in  equity,  are  collected  and  somewhat  classified,  in  the 
case  of  Kelly  v.  Allen,  34  Ala.  663.  If  the  appellees  have  a 
defense  in  this  case,  the  authorities  collected  on  page  669  of 
that  case  will  probably  furnish  a  sufficient  guide.  It  can  not 
be  made  in  the  form  attempted  in  this  case.  The  Circuit 
Court  erred  in  the  charge  given,  and  in  the  refusal  to  charge 
as  requested. — See  Lett  v.  Bvoivn,  at  present  term. 

The  judgment  is  reversed,  and  the  cause  remanded. 


Fountain's  Adm'r  v.  Ware. 

Action  on  Common  Counts. 

1.  Bill  of  particulars. — The  main  object  of  bills  of  particulars  is  to  prevent 
surprise,  and  liberal  rules  are  applied  in  their  construction  :  where  the  com- 
plaint contains  only  the  common  counts,  but  the  ouly  matter  of  controversy 
between  the  parties,  as  shown  by  the  plea,  replication  thereto,  and  depositions 
on  file,  in  the  validity  of  an  order  drawn  ou  the  defendants  in  the  plaintiff 's 
name,  and  paid  by  the  defendants,  and  which  the  plaintiff  insisted  was  a  for- 
gery, there  is  no  error  in  refusing  to  dismiss  the  suit  on  account  of  the  failure 
to  furnish  a  definite  bill  of  particulars. 

2.  Reading  deposition  taken  l>y  adverse  party. — Where  a  party  offers  in  evi- 
dence a  deposition  taken  by  his  adversary,  he  thereby  makes  it  his  own,  in  all 
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respects  as  if  takeu  by  himself ;  but  he  is  not  compelled  to  read  irrelevant 
portions,  when  not  responsive  to  the  interrogatories. 

3.  General  objection  to  evidence. — A  general  objection  to  a  mass  of  evidence, 
some  of  which  is  legal,  may  be  overruled  entirely  ;  aud  a  geueral  exception  to 
tbe  exclusion  of  a  mass  of  evidence,  some  of  which  is  legal,  can  not  be  sus- 
tained. 

4.  Waiver  of  objection  to  responsive  ansicer.— -If  a  party  fails  to  object  to  an 
interrogatory,  he  can  not  object  to  the  answer,  if  responsive. 

5.  General  charge  on  evidence. — When  the  plaintiff's  evidence  is  direct  and 
positive,  and  without  coufiict  on  any  material  point,  and  no  evidence  at  all  is 
offered  by  the  defendant,  the  court  may  charge  the  jury,  on  request,  that  they 
must  find  for  the  plaintiff  if  they  believe  the  evidence. 

Appeal  from  the  Circuit  Court  of  Bussell. 

Tried  before  the  Hon.  James  E.  Cobb. 

This  action  was  brought  by  Henry  Ware,  against  Benjamin 
Fountain,  as  a  partner  in  the  late  firm  of  Fountain  &  Hughes ; 
and  was  commenced  on  the  2d  February,  1869.  The  defend- 
ant having  died,  the  suit  was  revived  against  James  H.  Shor- 
ter, as  his  administrator.  The  complaint  contained  only  the 
common  money  counts,  claiming  $500  as  due  from  said 
Fountain  &  Hughes  on  the  9th  February,  1866,  on  an  account 
then  stated  between  them  and  said  plaintiff,  for  money  had 
and  received,  and  for  goods  sold  and  delivered.  The  original 
defendant  pleaded  "payment  of  the  demand  for  the  recovery 
of  which  this  suit  is  brought,  and,  as  evidence  thereof,  he 
herewith  makes  profert  of  a  draft  for  $500,  drawn  by  said 
Henry  Ware,  and  paid  by  defendant ;"  to  which  the  plaintiff 
replied,  that  the  said  order  or  draft  was  a  forgery,  and  was 
not  signed  by  him,  nor  by  his  authority ;  and  this  seems  to 
have  been  the  only  matter  in  controversy  in  the  case. 

The  defendant  served  notice  on  the  plaintiff,  demanding 
an  "  inspection  of  the  list  of  items  composing  the  account 
sued  on  ;"  and  on  the  trial,  both  parties  having  announced 
themselves  ready,  he  moved  to  dismiss  the  suit,  because  no 
copy  of  the  account  had  been  furnished  to  him  or  his  counsel. 
"  The  plaintiff's  counsel  then  offered  an  account  attached,  as 
an  exhibit,  to  the  interrogatories  filed  to  W.  H.  Hughes  and 
W.  H.  Fleming,"  whose  depositions  had  been  taken  at  the 
instance  of  the  defendant,  "  in  compliance  with  said  demand, 
with  notice  that  he  only  claimed  the  one  item  of  $500,  with 
interest  thereon."  Said  W.  H.  Hughes  was  the  partner  of 
said  Fountain  in  the  firm  of  Fountain  &  Hughes,  and  Flem- 
ing was  their  clerk  and  book  keeper.  The  account  referred 
to  was  a  statement  of  plaintiff's  account  with  said  firm  dur- 
ing the  years  1-66  and  1867,  they  being  warehousemen  and 
commission  merchants ;  and  the  item  specified  was  under 
date  of  February  12,  1866,  in  these  words  :  "  To  cash  paid, 
order  fav'r  B.  S.  Ware,  $500."  The  court  overruled  the  mo- 
tion to  dismiss  the  suit,  and  the  defendant  excepted. 
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The  depositions  of  said  Hughes  and  Fleming  were  taken 
on  interrogatories  filed  by  the  defendant,  and  cross  interro- 
gatories by  the  plaintiff.  They  testified  to  the  correctness 
of  the  account  attached  to  the  interrogatories,  to  the  pre- 
sentation of  said  draft  for  $500  by  B.  S.  Ware,  who  was 
plaintiff's  brother,  and  to  the  payment  of  said  draft  by 
Fountain  &  Hughes ;  also,  that  plaintiff  always  denied  the 
genuineness  of  the  draft,  and  never  acknowledged  its  validity 
so  far  as  they  knew ;  and  that  on  several  settlements  subse- 
quently made  between  plaintiff  and  said  Fountain  &  Hughes, 
this  item  was  tacitly  left  unsettled.  The  defendant  having 
declined  to  read  the  depositions  of  said  witnesses,  "the 
plaintiff  offered  to  read  them,  or  such  portions  thereof  as  he 
desired ;  to  which  the  defendant  objected,  unless  the  whole 
of  said  depositions  was  read  as  testimony  for  the  plaintiff ; 
which  objection  the  court  overruled,  and  the  defendant  ex- 
cepted." The  decision  of  this  court  renders  it  unnecessary 
to  copy  those  portions  of  the  depositions  which  the  plaintiff 
declined  to  read,  or  to  notice  in  detail  the  several  exceptions 
reserved  in  connection  with  those  portions  of  the  deposi- 
tions. The  defendant  intioduced  no  evidence.  On  all  the 
evidence  adduced,  which  it  is  not  necessary  to  state  at  length, 
the  court  charged  the  jury,  on  the  written  request  of  the 
plaintiff,  "that  they  must  find  for  the  plaintiff,  if  they 
believe  the  evidence;"  to  which  charge  the  defendant  ex- 
cepted. 

All  the  rulings  of  the  court  to  which  exceptions  were 
reserved  by  the  defendant  are  now  assigned  as  error. 

James  M.  Bussell,  for  appellant. 

Geo.  W.  Gunn,  and  L.  W.  Martin,  contra. 

STONE,  J. — We  are  not  able  to  find  any  error  in  the  sev- 
eral rulings  of  the  Circuit  Court.  The  rule  in  regard  to  bills 
of  particulars  is  one  of  practice,  the  main  object  of  which  is 
to  prevent  surprise.  Liberal  rules  are  applied  in  their  con- 
struction ;  and  when,  as  in  this  case,  it  is  manifest  that  each 
party  knew,  not  only  "something  about  the  matter,"  but 
was  fully  apprised  that  the  five  hundred  dollars,  paid  on  an 
order  alleged  to  have  been  forged,  was  the  foundation  of  the 
suit,  the  court  rightly  overruled  the  motion  to  dismiss  plain- 
tiff's suit  on  this  account. — See  Pryor  v.  Johnson,  32  Ala.  27; 
Robinson  v.  Allison,  36  Ala.  525. 

When  one  party  to  a  suit  offers  testimony  taken  by  the 
other,  he  thereby  adopts  the  witness  as  his  own,  vouches  for 
his  credibility,  and  must,  in  all  things,  submit  to  the  same 

Vol.  lvi. 


1876.]  OF  ALABAMA.  561 

[Plant  et  al.  v.  Barclay.  ] 

intendments  and  rules,  as  if  he  had  first  sought  to  make  him 
a  witness. — Jewell  v.  Center,  25  Ala.  498.  The  rule,  however, 
does  not  require  that  he  shall  read  irrelevant  evidence.  He 
could  have  suppressed  that,  even  in  a  deposition  taken  by 
himself,  not  being  responsive  to  the  interrogatory.  He  has 
the  same  right  in  reference  to  testimony  taken  by  his  adver- 
sary. Each  mass  of  testimony,  not  read  by  plaintiff,  and  to 
which  only  a  general  exception  was  reserved,  contained  some 
irrelevant  testimony ;  and  the  Circuit  Court  did  not  err  in 
this  respect. 

There  was  objection  and  exception  to  portions  of  James 
Ware's  deposition.  Most  of  it  was  responsive  to  interroga- 
tories, which  had  been '  crossed  without  objection ;  and,  if 
there  was  any  part  that  was  not  so  responsive,  it  was  objected 
to  in  a  mass  with  other  evidence  that  was  responsive,  and 
the  court  did  not  err  in  overruling  the  objection. — 1  Brick. 
Dig.  886,  §  1186 ;  lb.  558,  §  122;  Wilkinson  v.  Mosely,  30  Ala. 
562;   Walker  v.  Walker,  34  Ala.  469. 

We  find  no  evidence  in  this  record,  tending  to  show  that 
Henry  Ware  authorized  B.  S.  Ware,  or  any  other  person,  to 
draw  the  order  on  which  the  five  hundred  dollars  were  paid, 
or  that  he  ratified  the  act  afterwards.  The  testimony  being 
direct,  and  without  conflict,  the  Circuit  Court  did  not  err  in 
the  charge  on  the  effect  of  the  evidence. 

The  judgment  is  affirmed. 


Plant  et  al.  v.  Barclay. 

Bill  in  Equity  to  recover  Possession,  and  remove  Cloud  from 
Title  to  Land. 

1.  Who  may  maintain  bill  to  remove  cloud  on  title  to  land. — A  court  of  equity 
will  not  entertain  a  bill  to  remove  a  cloud  from  the  title  to  land,  in  favor  of  a 
person  asserting  a  legal  title,  when  he  is  not  in  possession,  unless  he  shows 
some  special  equity  ;  that  is.  60tne  obstacle,  or  impediment,  which  would  pre- 
vent or  embarrass  the  assertion  of  his  rights  at  law. 

2.  When  wife  can  not  come  into  equity.— For  the  recovery  of  lands  which 
belong  to  her  statutory  separate  estate,  a  married  woman  has  a  complete  and 
adequate  remedy  by  action  at  law  (Rev.  Code,  §  2525),  and  therefore  can  not 
come  into  equity,  without  showing  some  special  reason  for  its  interposition. 
(Overruling  Barclay  v.  Plant,  50  Ala.  509-22.)    ; 

Appeal  from  the  Chancery  Court  of  Colbert. 

Heard  before  the  Hon.  H.  C.  Speake. 

The  bill  in  this  case  was  filed  on  the  23d  December,  1869, 

(36) 


562  SUPEEME  COUKT  [Dec.  Term, 

[Plant  et  al.  v.  Barclay.  ] 

by  Mrs.  Mildred  A.  Barclay,  the  wife  of  Dr.  A.  M.  Barclay, 
suing  by  her  next  friend,  against  her  said  husband,  and  also 
against  Henry  B.  Plant,  John  A.  Steele,  Mrs.  Julia  A.  Blocker, 
and  Mrs.  Nancy  Beaumont ;  and  sought,  principally,  to 
recover  the  possession  of  certain  lands,  which  were  in  the 
possession  of  said  Plant  and  Steele  under  adverse  claim  of 
title,  to  establish  and  quiet  the  complainant's  title  to  said 
lands,  and  to  make  said  defendants  account  for  the  rents  and 
profits  while  in  their  possession.  The  lands  had  belonged  to 
the  complainant's  husband,  said  A.  M.  Barclay,  who  was  also 
her  guardian  when  he  married  her ;  and  on  the  31st  August, 
1866,  about  twelve  years  after  their  marriage,  he  conveyed 
said  lands  to  his  wife,  by  a  deed  which  was  regularly  acknowl- 
edged and  recorded,  and  which  recites,  as  its  consideration, 
an  indebtedness  to  her  by  him,  "  as  trustee  of  her  separate 
estate,  in  a  sum  exceeding  one  thousand  dollars,  the  precise 
amount  of  which  can  not  now  be  ascertained,  in  consequence 
of  the  loss  of  books  and  papers  during  the  late  war."  Said 
Barclay  was  indtebted,  at  the  time  this  deed  was  executed, 
and  judgments  had  been  rendered  against  him  in  favor  of 
Mrs.  Blocker  and  Mrs.  Beaumont,  respectively;  and  the 
lands  were  sold  by  the  sheriff,  under  executions  issued  on 
these  judgments.  The  complainant  asserted  title  to  the 
lands,  under  the  said  deed  from  her  husband ;  and  she 
prayed  that  the  sheriff's  deeds,  under  which  the  defendants 
held  and  claimed,  might  be  cancelled  and  declared  void,  as  a 
cloud  on  her  title ;  that  she  might  be  established  in  the  pos- 
session, her  title  quieted,  &c. 

When  the  cause  was  first  heard  on  pleadings  and  proof, 
the  chancellor  (Hon.  William  Skinner)  dismissed  the  bill, 
holding  that  "  the  proof  is  not  sufficient  to  sustain  the  bill  of 
complaint;"  but  his  decree  was  reversed  by  this  court  on 
appeal,  and  the  cause  was  remanded,  as  shown  by  the  former 
report  of  the  case  (50  Ala.  509-22),  where  the  facts  are  stated 
at  greater  length.  After  the  remandment  of  the  cause,  no 
proceedings  were  had  which  require  any  special  notice. 
The  cause  being  again  submitted  for  final  decree,  on  plead- 
ings and  proof,  the  chancellor  (Hon.  H.  C.  Speake)  there- 
upon rendered  a  decree  for  the  complainant,  in  accordance 
with  the  principles  announced  in  the  former  opinion  of  this 
court ;  and  his  decree  is  now  assigned  as  error. 

Wm.  Cooper,  and  Watts  &  Watts,  for  the  appellants. — 
The  former  opinion  delivered  by  this  court  in  this  cause  is 
at  variance  with  other  decisions  delivered  by  the  court  as 
then  organized,  and  is  in  direct  conflict  with  several  adjudi- 
cations which  are  not  noticed  in  it ;  and  the  principles  set- 
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tied  by  it  have  since  been  expressly  overruled. — See  Foster  v. 
Moody,  51  Ala.  473 ;  Cantnll  v.  Ragland,  49  Ala.  294 ;  Parks 
&.  Brewer  v.  Coffey,  52  Ala.  32.  That  the  bill  is  without 
equity,  as  a  bill  to  remove  a  cloud  from  the  title,  see  Lyon  v. 
Hart,  11  Ala.  309;  Burt  v.  Cassady,  12  Ala.  734;  Smith  v. 
Pearson,  24  Ala.  355 ;  Hunt  &  Frowner  v.  Acre  dt  Johnson, 
28  Ala.  580 ;  Marston  v.  Roive,  39  Ala.  722 ;  Martin  v:  Hewitt, 
44  Ala.  435  ;  Daniel  v.  Stewart,  at  the  present  term  ;  9  Paige, 
16,  389. 

J.  B.  Moore,  contra. — The  complainant  could  only  obtain 
complete  redress  in  a  court  of  equity.  She  filed  her  bill,  not 
only  to  recover  possession,  but  to  remove  the  cloud  on  her 
title,  to  cancel  the  various  deeds  adversely  held,  to  recover 
the  rents,  to  prevent  a  multiplicity  of  suits,  and  to  remove 
her  husband  from  the  control  of  her  property  as  trustee. 
Besides,  she  could  not  sue  Mrs.  Blocker  at  law,  who  was  not 
in  possession ;  and  she  could  not  sue  Plant,  who  was  a  non- 
resident. On  these  facts,  the  jurisdiction  pf  equity  is  con- 
clusively shown  by  the  following  authorities :  Saltmarsh  v. 
Smith,  32  Ala.  404 ;  Moron  v.  Palmer,  13  Mich.  369 ;  Dahl  v. 
Pross,  6  Minn.  89;  Pixly  v.  Huqgins,  15  Cal.  127;  Almony  v. 
Hicks,  3  Head,  Tenn.  39  ;  13  Illinois,  201 ;  10  How.  Miss.  584; 
2  Yerger,  524 ;  10  Yerger,  59,  83,  179 ;  2  Story's  Eq.  §  700 ; 
Eev.  Code,  §  3321. 

STONE,  J. — The  bill  in  the  present  case  concedes  that 
Mrs.  Barclay,  appellee,  was  not,  when  she  commenced  her 
suit,  in  possession  of  the  lands  she  claims,  and  seeks  to 
recover.  If  she  has  any  title  to  the  property,  it  is  legal,  and 
can  be  enforced  in  a  court  of  law.  The  bill  seeks  to  remove 
a  cloud  from  the  title.  When  this  case  was  before  in  this 
court  (Barclay  v.  Plant,  50  Ala.  509),  it  was  decided,  that  the 
bill  contains  equity,  and  that  complainant  is  entitled  to 
relief.  Since  then,  many  of  the  principles  therein  announced 
have  been  departed  from. — See  Parks,  Brewer  dt  Co.  v.  Coffey, 
52  Ala.  32. 

A  party,  not  in  possession,  and  claiming  under  a  legal  title, 
can  sue  at  law,  and  in  such  suit  test  the  strength  of  his  own 
and  that  of  his  adversary's  title.  He  has  no  standing  in  a 
court  of  equity.  This,  upon  the  familiar  principle,  that  there 
is  an  adequate  remedy  at  law. — High  on  Inj.  §§  269,  273 ; 
1  Story's  Eq.  Jur.  §  700.  In  such  cases,  it  is  a  fundamental 
principle,  that  equity  will  not  lend  its  aid,  unless,  on  some 
ground  averred  and  shown,  the  law  court  is  incompetent  to 
give  adequate « relief.  Equity  never  exercises  this  precau- 
tionary jurisdiction— never  administers  this  preventive  re- 
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lief — of  removing  a  cloud  from  the  title,  in  favor  of  one  out 
of  possession,  and  holding  a  legal  title,  unless  some  other 
sufficient  equity  be  shown. — See  Sullivan  v.  Finnegan,  101 
Mass.  447 ;  Clouston  v.  Shearer,  99  Mass  209 ;  Bunce  v.  Gal- 
lagher, 5  Blatch.  C.  0.  481 ;  Hennington  v.  Williams,  31  Texas, 
448 ;  Woods  v.  Monroe,  17  Mich.  238 ;  Polk  v.  Pendleton,  31 
Md.  118";  Barron  v.  Robbins,  22  Mich.  35  ;  Rea  v.  Longstreet  it 
Sedgivick,  at  the  last  term  of  this  court ;  Lyon  v.  Hunt,  11  Ala. 
295  ;  Ala.  Life  Ins.  &  Trust  Co.  v.  Pettway,  24  Ala.  544.  And 
such  special  equity,  to  be  available,  must  consist  of  some 
obstacle,  or  impediment,  which  would  prevent  or  embarrass 
complete  redress  in  the  law  court.  Nothing  of  that  kind  is 
*  shown  in  this  record.  On  the  contrar}',  the  averments  of  the 
bill  show  that  Mrs.  Barclay's  remedy  at  law  was  complete 
and  adequate. — Rev.  Code,  §  2525 ;  Boynton  v.  Sawyer,  35 
Ala.  497. 

It  results  from  this  that  we  must  overrule  the  decision 
heretofore  announced— 50  Ala.  509 — and  here  render  the 
decree  which  the  chancellor  should  have  rendered. — See  Rev. 
Code,  §  666.  It  is  therefore  ordered  and  decreed,  that  the 
decree  of  the  chancellor  be,  and  the  same  is  hereby  reversed  ; 
and  the  bill  of  complainant  in  the  court  below,  appellee  here, 
is  dismissed  out  of  this  court,  and  out  of  the  Chancery  Court. 
Let  her  next  friend  pay  the  costs  in  the  court  below,  to  be 
taxed  by  the  register,  and  the  costs  in  this  court. 

Brickell,  C.  J.,  not  sitting. 


Levystein  &  Simon  v.  Marks  &  Co., 

use,  &c. 

Action  on   Detinue  Bond;  Appeal  from   Justice's  Court. 

1.  Appeal  Jrom  justice's  court;  how  tried;  complaint. — On  appeal  from  a 
justice's  court,  if  the  sum  claimed  does  not  exceed  twenty  dollars,  the  case 
must  be  tried  by  the  court  without  the  intervention  of  a  jury  (Rev.  Code, 
§  2773),  and  no  complaint  is  necessary;  but,  if  a  complaint  is  filed,  though  it 
may  be  brief,  the  rules  of  pleading  must  be  observed. 

2.  Same  ;  who  is  proper  parly  plaintiff , — Actions  "founded  on  any  contract, 
express  or  implied,"  when  commenced  in  a  justice's  court  (Rev.  Code,  §  3204), 
"must  be  brought  in  the  name  of  the  party  really  interested,  whether  he  have 
the  legal  title  or  not." 

3.  Judgment  corrected  and  affirmed. — In  an  appeal  case  from  a  justice's  court, 
brought  to  this  court  by  appeal  at  the  instance  of  the  defendant,  the  rendition 
of  judgment  in  favor  of  the  holder  of  the  legal  title,  for  the  use  of  the  party 
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really  interested,  will  be  regarded  as  a  mere  clerical  misprision,  and  here  cor- 
rected at  the  costs  of  the  defendaut,  when  the  record  shows  that  the  original 
complaint  was  properly  filed  iu  the  name  of  the  party  really  interested,  and 
'  that  the  holder  of  the  legal  title  was  brought  in  by  amendment,  a  demurrer  to 
the  complaint  being  improperly  sustained. 

Appeal  from  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  John  A.  Minnis. 

This  action  was  commenced  in  a  justice's  court,  on  the  30th 
May,  1871,  to  recover  damages  for  the  breach  of  a  detinue 
bond,  which  was  executed  by  Levystein  &  Simon  as  princi- 
pals, and  by  the  other  defendants  as  their  sureties.  In  the 
summons  issued  by  the  justice,  and  in  the  cause  of  action 
indorsed  on  it,  the  plaintiffs  were  described  as  James  Marks 
&  Co.,  suing  for  the  use  of  J.  Abraham  &  Brother;  but  an 
amendment  was  there  allowed,  striking  out  the  name  of 
James  Marks  &  Co.,  and  leaving  J.  Abraham  &  Brother  as 
the  plaintiffs.  The  justice  having  rendered  a  judgment  for 
the  defendants,  the  plaintiffs  carried  the  case,  by  appeal,  into 
the  City  Court,  and  there  filed  a  complaint  in  the  name  of  J. 
Abraham  &  Brother.  The  defendants  demurred  to  this  com- 
plaint, on  the  ground  that  it  showed  no  cause  of  action  in 
said  Abraham  &  Brother ;  and  the  court  sustained  the  de- 
murrer. The  plaintiffs  then  asked  leave  to  file  an  amended 
complaint,  in  the  name  of  James  Marks  &  Co.,  suing  for  the 
use  of  Abraham  &  Brother ;  and  the  court  allowed  the  amend- 
ment, against  the  objection  of  the  defendants.  The  plain- 
tiffs further  amended  their  complaint,  by  leave  of  the  court, 
by  reducing  the  amount  claimed  to  nineteen  dollars  ;  and  to 
the  allowance  of  this  amendment,  also,  the  defendants  ob- 
jected and  excepted.  The  case  being  heard  without  the  in- 
tervention of  a  jury,  on  all  the  evidence  adduced,  the  court 
rendered  a  judgment  for  the  plaintiffs,  for  the  amount  claimed, 
besides  costs.  Tne  defendants  reserved  exceptions  to  the 
several  rulings  of  the  court,  as  above  stated,  and  also  to  the 
final  judgment ;  and  they  now  assign  the  same  as  error. 

Sayre  &  Graves,  for  the  appellants,  cited  Moffett  v.  Wood- 
bridge,  3  Stew.  322 ;  Smith  dt  Hill  v.  Cobb,  1  Stew.  62  ;  Free- 
man v.  Blakey,  3  Stew.  167  ;  Mooney  v.  Ivey,  8  Ala.  810 ;  Tay- 
lor v.  Acre,  8  Ala.  491 ;  Peek  v.  Colby,  31  Ala.  252. 

E.  M.  "Williamson,  with  K.  D.  Bugelet,  contra. 

STONE,  J. — On  appeal  causes  from  justices  of  the  peace, 
"if  the  sum  claimed  cloes  not  exceed  twenty  dollars,  such 
cases  must  be  tried  by  the  court  without  the  intervention  of 
a  jury  ;  if  it  exceeds  twenty  dollars,  an  issue  must  be  formed 


566  SUPKEME    COURT  [Dec.  Term, 

[Heflin  v.  Bingham.] 

and  submitted  to  a  jury."— Rev.  Code,  §  2772.  "  Such  cases 
must  be  tried  according  to  equity  and  justice,  without  regard 
to  any  defect  in  the  summons,  or  other  proceeding  before  the 
justice." — Rev.  Code,  §  2773.  Under  these  sections,  if  the 
sum  claimed  does  not  exceed  twenty  dollars,  there  is  no  ne- 
cessity for  a  complaint  or  issue,  even  when  tried  on  ap- 
peal ;  but,  if  a  complaint  is  filed,  it  is  said  the  rules  of  plead- 
ing must  be  observed.  The  complaint,  however,  may  be 
very  brief.— 1  Brick.  Dig.  112-4,  §§  74,  75,  76,  55,  57,  61,  69,  70, 
71,  77,  78,  79,  80,  94 ;  also,  §§  66,  68,  86,  87  ;  see,  also,  Glaze 
v.  Blake,  and  Schuessler  v.  Wilson,  at  the  present  term. 

Section  2523  (Rev.  Code)  requires,  that  suits  on  contracts 
for  the  payment  of  money  shall  be  prosecuted  in  the  name 
of  the  party  really  interested,  whether  he  have  the  legal  title 
or  not.  This  section  relates  to  suits  in  the  Circuit  Courts, 
or  other  courts  of  similar  jurisdiction.  Actions  before  jus- 
tices of  the  peace  are  controlled  by  a  different  statute.  Sec- 
tion 3204  (Rev.  Code)  declares,  that  "all  actions  brought  be- 
fore justices  of  the  peace,  founded  on  any  contract,  express 
or  implied,  must  be  brought  in  the  name  of  the  party  really 
interested  therein,  whether  he  have  the  legal  title  or  not." 
It  will  be  observed,  there  is  a  substantial  difference  in  the 
language  of  these  two  sections.  While  one  limits  the  rule 
to  contracts  for  the  payment  of  money,  the  other  embraces 
all  actions  founded  on  contract.  The  present  suit  is  founded 
on  a  contract ;  the  bond  of  defendants,  given  when  they  sued 
out  their  writ  in  detinue.  It  results,  that  the  complaint  first 
filed  in  the  City  Court  was  right  as  to  parties,  and  that  court 
erred  in  sustaining  the  demurrer  to  it.  The  judgment  ren- 
dered by  the  City  Court  should  have  been  in  the  name  of  J. 
Abraham  &  Brother.  This  is  but  a  clerical  error,  which  we 
will  here  amend,  at  the  costs  of  the  appellants. 

Judgment  of  City  Court  amended,  and  affirmed. 


Heflin  v.  Bingham. 

Statutory  Beat  Action  in  Nature  of  Ejectment. 

1.  What  title  will  defeat  recovery. — In  ejectment,  or  a  statutory  action  in 
the  nature  of  ejectment,  if  the  plaintiff  makes  out  a  prima  facie  case  for  re- 
covery, the  defendant  can  only  defeat  the  action  by  showing  a  paramount  le- 
gal title  or  right  to  the  possession. 

2.  Reservation  of  growing  trees  in  conveyance. — When  a  conveyance  of  land 
contains  an  express  reservation  and  exception  of  the  growing  trees  of  suitable 
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size  and  quality  to  be  sawed  into  lumber,  the  title  to  the  trees  does  hot  pass 
to  the  grantee,  but  remains  in  the  grantor,  and  with  it  the  right  to  enter  on 
the  laud,  to  cut  and  remove  them,  doing  no  uuueeessary  damage;  which  right 
he  may  sell  to  another,  or  grant  to  another  a  verbal  license  to  exercise  it. 

3.  Sale  of  growing  trees.  —  Growing  trees  are  a  part  of  the  realty,  and  a  ver- 
bal sale  of  them  does  not  pass  the  title;  yet  such  verbal  contract,  accompanied 
with  the  payment  of  the  agreed  price,  and  the  delivery  of  such  possession  as 
the  nature  of  the  case  admits  of,  confers  on  the  purchaser  the  right  to  enter  ou 
the  land,  and  to  cut  and  remove  the  trees,  doing  no  unnecessary  damage;  but 
it  confers  no  right  to  erect  or  occupy  any  buildings  or  structures  thereon. 

4.  Same  ;  time  for  cutting  and  removal,  and  how  determined.  —If  no  time  is 
specified  in  the  contract,  within  which  the  trees  are  to  be  cut  aud  removed,  it 
must  be  done  within  a  reasonable  time;  and  this  is  generally  a  question  of 
fact,  dependent  on  the  circumstances  of  each  particular  case;  in  the  determi- 
natiou  of  which,  regard  must  be  had  to  the  known  US9  for  which  the  timber 
was  wanted,  and  the  custom  and  rule,  if  any,  of  felling  and  removing  the 
timber,  according  to  the  capacity  of  the  mill;  and  though  a  reasonable  time 
should  be  allowed  for  rebuilding  the  mill,  in  the  event  of  its  destruction,  un- 
due delay  in  rebuilding  it  should  not  be  allowed,  nor  the  accident  of  a  falling 
market  be  taken  iuto  the  estimate. 

5.  Same  ;  forfeiture  of  rigid  of  entry  ;  damages  for  trespass. — The  right  to 
enter  on  hind,  for  the  purpose  of  cutting  and  removing  the  trees,  under  such 
parol  contract,  is  forfeited  and  lost  by  the  failure  to  exercise  it  within  a  rea- 
sonable time;  and  when  so  forfeited,  an  entry  under  it  renders  the  person  lia- 
ble as  a  trespasser;  but,  in  an  action  for  such  trespass,  the  value  of  the  trees 
constitutes  no  part  of  the  damages. 

6.  Plea  justifying  under  special  right  of  entry.—  In  an  action  to  recover  the 
possession  of  land,  a  plea  justifying  the  defendant's  entry  under  a  purchase  of 
the  growing  trees,  or  a  parol  license  to  enter  for  the  purpose  of  cutting  and 
removing  them,  should  aver  that  he  began  the  work  within  a  reasonable  time, 
and  was  prosecuting  it  with  all  due  diligence. 

Appeal  from  the  Circuit  Court  of  Talladega. 

Tried  before  the  Hon.  John  Henderson. 

This  action  was  brought  by  John  T.  Heflin,  against  Henry 
C.  Bingham  and  Samuel  R.  Bingham,  to  recover  the  posses- 
sion of  a  tract  of  land,  which  was  described  in  the  com- 
plaint as  "  the  east  half  of  the  south-west  quarter,  and  the 
south-east  quarter  of  section  thirteen  (13),  township  eighteen 
(18),  range  live  (5),  east,  in  the  Coosa  land  district,"  with 
damages  for  its  detention ;  and  was  commenced  on  the  4th 
February,  1876.  The  plaintiff  claimed  the  lands  under  a  deed 
executed  to  him  by  Thomas  A.  Cook  and  wife,  which  was 
dated  the  21st  March,  1873,  conveyed  the  said  lands  in  con- 
sideration of  the  payment  of  $1,400,  and  contained  a  reser- 
vation, or  stipulation,  in  these  words :  "  This  conveyance  is 
made  with  the  following  reservation  and  exception,  as  to  the 
part  of  said  lands  hereinafter  specified,  which  is  as  follows  : 
the  pine  trees  of  proper  size  and  suitable  quality  to  be  sawed 
into  lumber,  that  are  now  growing  and  standing  on  one  hun- 
dred acres  of  said  land,  are  excepted  and  reserved  from  this 
conveyance.  The  one  hundred  acres,  on  which  said  pine 
trees  of  proper  size  and  suitable  quality  for  lumber  are  re- 
served, are  as  follows :  the  south-east  quarter  of  the  south- 
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west  quarter,  the  north-east  quarter  of  the  south-west  quar- 
ter, section  thirteen  (13),  township  eighteen  (18),  range  five 
(5),  and  twenty  acres  on  the  western  side  of  the  south-east 
quarter  of  said  section ;  which  said  twenty  acres  are  bounded 
as  follows :  commencing  at  the  south-west  corner  of  the  south- 
east quarter  of  said  section,  and  running  thence  east,  with  the 
southern  boundary  of  said  section,  one  hundred  and  ten  yards; 
thence  north,  parallel  with  the  western  boundary  of  said 
quarter-section,  to  the  northern  boundary  of  said  quarter- 
section;  thence  west,  with  the  northern  boundary  of  said 
quarter-section,  one  hundred  and  ten  yards,  to  the  north- 
western corner  of  said  quarter-section ;  and  thence  south, 
with  the  western  boundary  of  said  quarter-section,  to  the 
beginning  point."  This  conveyance  was  properly  executed, 
proved,  and  recorded. 

The  defendants  disclaimed  possession  of  the  lands  sued 
for,  except  as  to  that  portion  which  is  described  in  the  reser- 
vation contained  in  the  said  deed ;  and  as  to  that  portion 
they  pleaded  not  guilty,  "in  short  by  consent,"  and  a  special 
plea,  which  was  in  these  words :  "And  for  further  answer  to 
plaintiff's  complaint,  defendants  say,  in  short  by  consent, 
that  before  the  commencement  of  this  suit, .  and  before  the 
plaintiff's  right  of  possession  accrued,  to-wit,  on  or  about 
the  month  of  June,  or  July,  1871,  Thomas  A.  Cook,  who  was 
then  seized  and  possessed  of  the  lands  of  which  these  de- 
fendants are  now  in  possession  (which  said  lands  are  the  east 
half  of  the  south-west  quarter,  and  twenty  acres  off  the  west- 
ern side  of  the  south-east  quarter,  all  in  section  thirteen  (13), 
township  eighteen  (18),  range  five  (5),  east,  in  Coosa  land 
district),  then  and  there  granted  and  sold  to  these  defendants, 
for  a  valuable  consideration  then  and  there  paid  to  him  by 
these  defendants,  the  right  and  privilege  of  cutting  all  the 
pine  trees  then  growing  or  standing  on  said  land,  that  were 
of  proper  size  and  suitable  quality  to  be  sawed  into  lumber, 
together  with  the  right  and  privilege  of  entering  on  said  land 
for  the  purpose  of  cutting  and  removing  said  pine  trees  ;  and 
that  these  defendants  were  then  and  there,  pursuant  to  saiu 
grant,  placed  in  possession  of  said  lands  by  said  Cook,  and 
have  since  remained  in  possession  of  said  land,  in  the  exer- 
cise of  the  rights  and  privileges  thus  granted,  and  engaged 
in  cutting  said  pine  trees,  using  proper  care  and  due  dili- 
gence in  removing  the  same." 

The  plaintiff  demurred  to  this  special  plea,  assigning  the 
following  grounds  of  demurrer  :  1st,  "  because  the  legal  title 
to  land  is  the  only  question  that  can  be  tried  in  this  action, 
and  the  facts  stated  constitute  no  defense  to  the  action;" 
2d,  "  because  there  is  no  averment  of  the  facts  which  consti- 
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•tute  the  alleged  due  diligence  used  by  said  defendants ; "  3d, 
"  because  the  law  says,  no  time  being  fixed  by  said  contract 
within  which  the  trees  were  to  be  cut,  that  it  must  be  done 
within  a  reasonable  time,  and  said  plea  does  not  state  any 
facts  by  which  the  court  can  determine  whether  a  reasonable 
time  had  elapsed  when  this  suit  was  begun  ; "  4th,  "because 
the  plea  did  not  allege  the  number  of  trees  to  be  cut,  the 
means  employed  to  remove  them,  and  the  continuous  use  of 
those  means."  The  court  overruled  the  demurrer,  and  the 
plaintiff  then  took  issue  on  said  special  plea. 

"On  the  trial,"  as  the  bill  of  exceptions  states,  the  plain- 
tiff read  in  evidence  his  deed  from  said  Cook,  "  and  intro- 
duced evidence  tending  to  show  that,  at  the  date  of  said 
deed,  said  Cook  was  in  possession  of  the  lands  sued  for,  ex- 
cept the  portion  embraced  in  the  defendants'  disclaimer ; 
that,  as  to  the  lands  therein  described,  the  defendants  were 
in  the  possession  of  the  same,  for  the  purpose  of  cutting  and 
sawing  the  pine  trees  that  were  of  proper  size  and  suitable 
quality  to  be  sawed  into  lumber,  growing  or  standing  thereon, 
but,  for  all  other  purposes,  that  said  Cook  was  in  possession 
of  said  land ;  and  that  said  defendants  were  at  the  com- 
mencement of  this  suit,  and  still  are,  in  possession  of  the 
lands  described  in  said  disclaimer,  for  the  purpose  of  cutting 
and  sawing  into  lumber  the  said  pine  trees  of  suitable  size 
and  quality  ;  that  the  lands  are  timber  lands,  uninclosed,  and 
lying  about  two  miles  and  a  half  north-east  of  Talladega ; 
that  the  defendants,  before  the  sale  of  the  lands  by  said  Cook 
to  plaintiff,  had  dug  a  well  on  said  hundred  acres,  and  had 
placed  thereon  a  portable  steam  saw-mill,  and  were  using  the 
land  for  a  mill-yard  for  lumber  and  saw-logs  ;  that  they  had 
erected,  before  that  time,  a  stable  for  cattle  and  stock  used 
in  hauling  stocks  and  lumber,  and  for  keeping  fodder,  &c.  for 
the  oxen;  that  defendants'  mill  had  been  burned  down  at  the 
time  of  the  sale  by  Cook  to  said  plaintiff,  but  the  wreck  of 
the  mill  and  the  stable  were  still  standing  on  the  land.  The 
lands  being  unimproved,  plaintiff  did  not  offer  any  evidence 
as  to  the  yearly  value,  or  rent ;  and  plaintiff  rested. 

"  The  defendants  then  introduced  said  Thomas  A.  Cook  as 
a  witness,  who  testified  as  follows  :  (1.)  Some  time  in  the 
early  part  of  the  year  1871,  said  Henry  C.  Bingham  and  wit- 
ness had  a  conversation,  in  which  witness  proposed  to  sell 
him  the  two  hundred  and  forty  acres  of  land  described  in  the 
plaintiff's  complaint,  at  eight  dollars  per  acre.  (2.)  Said  Bing- 
ham declined  to  purchase  the  land,  saying  that  he  had  no 
use  for  it,  but  that  he  would  buy  the  timber  on  it ;  and  wit- 
ness then  verbally  agreed  to  sell  him  the  timber  on  said  land, 
at  five  dollars  per  acre,  which  said  Bingham  agreed  to  give  ; 
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but  no  money  was  paid,  nor  written  contract  signed.  (3.)  In 
this  conversation,  Bingham  informed  witness  that  it  was  de- 
fendants' intention  to  purchase  machinery  and  erect  a  saw- 
mill and  machinery  for  making  sash,  doors,  and  blinds,  on 
lands  which  they  had  lately  purchased  from  J.  C.  Knox,  lying 
about  a  mile  and  a  half  from  the  lands  in  question.  (4)  At 
the  time  of  said  conversation,  witness  understood  that  said 
defendants  wanted  the  timber  on  his  said  lands  for  the  pur- 
poses of  their  said  mill  and  factory.  (5.)  Soon  after  this,  said 
Bingham  went  to  Cincinnati,  to  purchase  machinery,  without 
completing  said  agreement  for  the  purchase  of  said  timber. 
(6.)  About  June,  or  July,  1871,  after  said  Bingham  had  re- 
turned, and  was  engaged  in  erecting  his  said  mill  and  fac- 
tory on  the  Knox  land,  witness  came  to  the  factory  where  he 
was  at  work  ;  and  said  Bingham  then  informed  witness,  that, 
having  spent  more  money  than  he  had  expected  in  the  pur- 
chase of  machinery,  it  would  be  impossible  for  him  to  carry 
out  said  agreement  for  the  purchase  of  the  timber  on  said 
land,  but  that  he  would  take  the  timber  on  one  hundred  acres, 
at  the  price  named.  (7.)  Witness  assented  to  this  proposi- 
tion ;  whereupon  said  Bingham  paid  him  five  hundred 
dollars  in  cash,  it  being  five  dollars  per  acre  ;  and  two  wit- 
nesses being  called  up,  witness  told  them,  that  he  wanted 
them  to  witness  the  fact,  that  said  Bingham  had  paid  him 
five  hundred  dollars  for  the  timber  on  one  hundred  acres  of 
land  ;  and  then,  turning  to  said  Bingham,  witness  said,  '  There 
are  your  trees,  go  and  take  them  when  you  want  them  ; '  but 
said  contract  was  never  reduced  to  writing.  (8.)  This  was  all 
that  was  said  or  done  at  the  time,  either  by  witness  or  by 
Bingham  :  nothing  was  said,  one  way  or  the  other,  about 
putting  up  a  steam  saw-mill  on  the  land,  or  a  stable,  or  other 
fixtures,  or  about  digging  a  well  on  the  land,  or  when  the 
trees  were  to  be  taken  away.  (9.)  Witness  had  owned  said 
land,  and  known  it  since  1849 ;  and  in  1872,  at  what  time  he 
could  not  remember,  he  saw  Bingham  digging  a  well  for  a 
steam  saw-m|ll  within  a  few  steps  of  the  line  of  said  land, 
and  warned  him  to  be  careful,  as  he  was  digging  his  well  on 
the  land  of  one  McAfee,  which  joined  said  hundred  acres  on 
the  west.  (10.)  Witness  afterwards  went  on  the  land,  and 
found  that  Bingham  had  put  his  portable  mill  on  said  land, 
and  had  erected  stables  for  stock,  and  was  sawing  lumber. 
(11.)  A  well  had  been  dug  by  said  Bingham,  which  was  giv- 
ing him  trouble  in  not  furnishing  a  sufficient  supply  of  water ; 
and  he  told  Bingham  that,  if  he  had  let  him  know,  he  could 
have  shown  him  a  place  near  by,  on  said  hundred  acres  of 
land,  where  he  could  have  got  water,  without  much  trouble. 
(12.)  Witness  made  no  objection  to  the  digging  of  the  well 
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on  said  land,  or  the  erecting  of  the  mill  and  stable  thereon. 
(13.)  On  or  about  the  21st  March,  1873,  witness  sold  said 
two  hundred  and  forty  acres  of  land  to  plaintiff;  one  hundred 
and  forty  acres  at  eight  dollars  per  acre,  and  said  one  hun- 
dred acres  at  three  dollars  per  acre.  (14.)  At  the  time  of  said 
sale,  witness  told  plaintiff  that  he  had  sold  the  pine  trees  on 
said  hundred  acres,  of  proper  size  and  suitable  quality  to  be 
sawed  into  lumber,  to  the  defendants,  at  five  dollars  per  acre, 
and  would  charge  him  three  dollars  per  acre  for  the  land, 
which  would  make  it  about  right ;  and  he  requested  plaintiff, 
who  is  a  lawyer,  to  let  the  deed  show  this  reservation  to  the 
defendants.  (15.)  Nothing  was  said  as  to  the  time  the  de- 
fendants were  to  remove  the  trees.  The  deed  to  plaintiff 
was  prepared  by  plaintiff  himself,  and  was  executed  by  wit- 
ness and  his  wife. 

"  The  defendants  offered  each  portion  of  the  foregoing  tes- 
timony, in  connection  with  the  whole  of  the  testimony  of- 
fered by  them.  To  each  separate  paragraph  of  said  evi- 
dence, as  the  same  is  numbered,  from  one  to  fifteen,  inclu- 
sive, the  defendants  objected  separately,  because  the  same 
is  illegal  and  irrelevant ;  but  the  court  overruled  each  of  said 
objections  separately,  and  allowed  the  evidence  to  go  to  the 
jury ;  and  plaintiffs  excepted  separately  thereto." 

Henry  C.  Bingham,  one  of  the  defendants,  was  also  ex- 
amined as  a  witness  for  them ;  and  numerous  exceptions 
were  reserved  by  the  plaintiff  to  his  testimony,  which  were 
stated  and  numbered  as  above.  His  testimony  was  substan- 
tially the  same  as  said  Cook's,  with  the  following  additions : 
"  (7.)  Having  other  timber  close  to  and  around  his  mill  and 
factory,  witness  did  not  begin  to  cut  or  remove  the  trees  on 
said  hundred  acres  of  land,  until  some  time  in  October,  or 
November,  1872,  when  he  purchased  a  portable  engine,  and 
commenced  digging  a  well  for  his  engine,  on  what  he  then 
supposed  was  a  part  of  said  land.  (8.)  Before  he  had  com- 
pleted the  well,  he  was  informed  by  said  Cook  that  the  well 
was  on  the  land  of  one  McAfee.  (9.)  On  receiving  this  in- 
formation, and  being  warned  by  said  McAfee  not  to  place 
his  mill  at  said  well,  witness  then  dug  a  well  on  said  hun- 
dred acres,  and  put  his  mill  in  operation  thereon,  and  erected 
stables  for  stock ;  and  (10)  he  was  engaged  in  sawing  said 
pine  trees  into  lumber,  when  said  mill  was  burned  down, 
about  the  month  of  December,  1872."  That  Cook  came  on 
the  land  where  he  had  erected  his  buildings  and  dug  his  well, 
and  made  no  objection  to  his  doing  so,  and  told  him  he  could 
have  shown  him  a  better  place  to  get  water.  "  (15.)  Defend- 
ants set  about  repairing  the  burnt  mill,  but  had  not  done  so 
when  plaintiff  purchased  said  lands  from  Cook.     (16.)  Plain- 
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tiff  knew,  when  he  purchased  the  land,  that  the  mill  had  been 
erected  on  the  land,  and  that  the  stables  and  fodder-house 
were  on  it,  and  also  the  remains  of  the  burnt  mill.  (17.) 
Some  time  in  the  early  part  of  1873,  after  plaintiff's  said  pur- 
chase, defendants  were  about  re-erecting  their  mill  on  said 
land ;  but  being  informed  that  plaintiff  objected  to  the  mill 
being  put  on  the  land,  they  purchased  a  small  piece  of  land 
from  said  McAfee,  and  there  erected  their  mill,  where  it  still 
stands.  (18.)  Since  erecting  their  mill  at  said  place,  defend- 
ants have  been  engaged  in  cutting  trees  on,  said  hundred 
acres,  and  sawing  them  up  at  said  mill.  (19.)  For  some  time 
past,  they  have  been  cutting  and  sawing  rapidly.  (20.) 
About  one-tenth  of  the  trees  still  remained  uncut  on  said 
land.  (21.)  If  the  supply  of  water  held  out,  they  would  cut 
the  remainder  by  next  July,  or  August.  (22.)  In  the  year 
1875,  an  accident  had  happened  to  the  mill,  damaging  it  very 
much;  and  they  were  compelled  to  send  a  portion  of  it  to 
Ohio,  to  have  the  injured  parts  duplicated.  (23.)  During 
last  year,  the  demand  for  lumber  had  been  very  limited  in 
this  section  of  the  country.  (24.)  At  the  time  of  plaintiff's 
said  purchase,  the  stable  and  fodder-house  were  on  said 
land  ;  but  they  have  since  been  removed  to  other  lands.  (25.) 
At  the  commencement  of  this  suit,  and  since,  there  was  some 
straw  in  the  fodder-house,  which  had  been  put  there  by  de- 
fendants ;  and  a  person  who  had  taken  a  contract  to  cut  saw- 
logs  for  defendants,  had  put  his  oxen  in  one  of  the  buildings 
on  the  land,  by  defendants'  permission."  To  each  portion 
of  this  evidence  objections  were  made  by  the  plaintiff,  and 
exceptions  reserved  to  its  admission,  which  are  stated  like 
the  former  exceptions. 

"This  was  all  the  evidence,  and  all  that  the  evidence 
tended  to  prove;  and  the  court  thereupon  charged  the  jury 
as  follows  :  1.  '  That  Cook's  deed  to  plaintiff  invested  plain- 
tiff with  the  legal  title  to  the  land  in  controversy,  subject  to 
whatever  rights  defendants  acquired  under  their  contract 
with  said  Cook:  that  if  they  are  reasonably  satisfied,  from 
the  evidence,  that  Cook  had,  before  the  sale  of  the  land  to 
plaintiff,  sold  the  pine  trees  growing  on  one  hundred  acres 
of  the  land,  suitable  to  be  converted  into  lumber,  and  the 
agreed  price  had  been  paid  to  him  by  defendants,  in  cash,  at 
the  time  of  the  sale  ;  and  that  defendants  were  upon  said 
land  at  the  time  of  the  sale  by  Cook  to  plaintiff,  cutting  and 
using  said  trees  under  their  contract ;  then  the  reservation 
in  Cook's  deed,  and  the  use  and  occupancy  of  said  land  by 
defendants  for  the  purpose  of  cutting  said  trees  and  convert- 
ing them  into  lumber,  was  notice  to  plaintiff  of  the  extent  of 
defendants'  rights  under  their  said  contract  with  Cook ;  and 
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if  it  was  a  part  of  the  contract  and' agreement  between  Cook 
and  defendants,  at  the  time  of  the  sale  of  the  growing  trees, 
that  the  defendants  were  to  have  the  right  .to  erect  a  saw- 
mill on  the  land,  and  to  use  and  occupy  the  land,  for  the  pur- 
pose of  cutting  and  converting  the  timber  purchased  into 
lumber,  defendants  would  have  the  right  to  erect  a  saw-mill 
on  the  land,  and  to  use  and  occupy  the  same  for  the  purpose 
of  converting  said  trees  into  lumber  ;  otherwise,  defendants 
would  not  have  the  right'  to  erect  a  saw-mill  on  the  land,  but 
would  only  have  the  right  to  go  on  the  said  lands  for  the  pur- 
pose of  cutting  and  removing  said  trees.  If  the  evidence 
fails  to  satisfy  the  jury  that  it  was  the  understanding  and 
agreement  between  said  Cook  and  defendants,  at  the  time  of 
the  purchase  of  the  timber,  that  defendants  were  to  have  the 
right  to  erect  a  mill  on  the  land  in  controversy,  then  the  jury 
will  inquire,  whether  defendants'  mill,  or  any  part  thereof, 
is  on  the  land  in  controversy ;  and  if  so,  plaintiff  is  entitled 
to  recover.  But,  if  defendants  have  done  nothing  more  on 
said  land,  in  cutting,  removing,  and  converting  into  lumber 
the  timber  purchased  by  them  from  said  Cook,  than  they 
were  authorized  to  do  under  their  contract,  and  were  not 
otherwise  in  possession  of  any  of  said  land,  plaintiff  is  not 
entitled  to  recover.'     To  this  charge  plaintiff  excepted. 

"  The  court  charged  the  jury,  also  :  2.  '  If  no  time  was 
agreed  upon  between  Cook  and  defendants,  for  defendants  to 
cut  and  remove  the  trees  purchased  by  them,  the  law  will 
allow  them  a  reasonable  time  to  do  so.  If  a  reasonable  time 
has  elapsed  since  the  sale  of  the  trees,  for  the  defendants  to 
cut  and  remove  the  said  trees,  before  the  commencement  of 
this  suit,  then  plaintiff  is  entitled  to  recover.  Whether  de- 
fendants have  had  a  reasonable  time,  is  a  question  of  fact  for 
the  jury ;  and  in  determining  this  question,  the  jury  will  look 
to  ali  the  evidence  in  the  case,  the  surroundings  of  the  par- 
ties, and  the  probable  demand  in  market  for  lumber  and  ma- 
terials for  building,  into  which  the  lumber  was  to  be  con- 
verted ;  and  if  a  reasonable  time  had  not  elapsed,  before  the 
commencement  of  this  suit,  for  defendants  to  cut  and  remove 
the  trees  purchased  by  them,  and  they  were  not  otherwise  in 
po'ssession  of  any  part  of  said  land  at  the  commencement  of 
this  suit,  than  for  the  purpose  of  cutting  and  removing  said 
timber  trees  under  their  said  contract  with  Cook,  then  the 
plaintiff  can  not  recover.'  To  this  charge,  also,  the  plaintiff 
excepted." 

The  plaintiff  then  requested  several  charges,  which  were 
in  writing,  and  some  of  which  the  court  gave ;  but  the  fol- 
lowing (with  others)  was  refused  :  "3.  A  license,  created  by 
parol,  to  enter  the  land  and  remove  the  pine  trees  growing 
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thereon,  does  not  confer  on  the  defendants  the  right  to  erect 
and  run  a  mill  on  the  land,  or  to  use  any  portion  of  the  land 
as  a  mill-yard,  or  to  erect  a  stable  and  crib  on  the  land,  and 
use  the  stable  or  crib  to  keep  work  oxen  and  food  for  them 
therein;  and  if  the  defendants,  at  the  commencement  of  this 
suit,  and  previous  thereto,  were  using  the  land  for  any  or 
either  of  such  purposes,  such  possession  and  use  is  without 
authority  of  law,  and  the  jury  should  find  for  the  plaintiff.'7 
To  the  refusal  of  this  charge  the  plaintiff  excepted ;  and  he 
now  assigns  as  error  the  charges  given,  the  refusal  of  the 
several  charges  asked,  the  rulings  of  the  court  on  the  evi- 
dence, to  which  exceptions  were  reserved,  and  the  overrul- 
ing of  his  demurrer  to  the  second  plea. 

L.  E.  Parsons,  for  appellant,  cited  Childress  v.  Monette,  at 
the  last  term ;  Mitchell  v.  Robertson,  15  Ala.  412 ;  Nickles  v. 
Haskins,  15  Ala.  619 ;  Sellers  &  Cook  v.  Hayes,  17  Ala.  749 ; 
Trammell  v.  Simmons,  17  Ala.  411 ;  Collins  v.  Robinson,  33 
Ala.  91 ;  Riddle  v.  Broivn,  20  Ala.  412 ;  Pease  v.  Gibson,  6 
Greenl.  81;  Hoit  v.  Stmt  ton  Mills,  54  N.  H.  109  ;  Eev.  Code, 
§  1862. 

STONE,  J. — Growing  trees  are  part  of  the  realty,  and  a 
sale  of  them,  without  a  compliance  with  the  terms  of  the 
statute  of  frauds,  does  not  pass  the  title. — Mitchell  v.  Billings- 
lea,  17  Ala.  393  ;  3  Kent's  Com.  438,  n.  a;  lb.  401 ;  Rev. 
Code,  §  1862,  subd.  6  ;  Riddle  v.  Brown,  20  Ala.  412. 

In  actions  of  ejectment,  when  the  plaintiff  makes  out  a 
prima  facie  case  for  recovery,  the  defendant  must  show  a 
paramount  legal  title,  or  right  to  the  possession,  or  he  can 
not  prevent  a  recovery. —  You,  v.  Flinn,  34  Ala.  415;  Childress 
v.  Monette,  at  the  last  term ;  Mitchell  v.  Robertson,  15  Ala. 
412 ;  1  Brick.  Dig.  627,  §§  34,  35,  40. 

The  deed  under  which  plaintiff  sought  to  recover  in  this 
action,  did  not  convey  the  entire  property  from  Cook,  the 
original  owner.  It  declares,  on  its  face,  that  "  this  convey- 
ance is  made  with  the  following  reservation  and  exception  as 
to  the  part  of  said  land  hereafter  specified,  which  is  as  fol- 
lows :  The  pine  trees,  of  proper  size  and  suitable  quality  to 
be  sawed  into  lumber,  that  are  now  growing  and  standing  on 
one  hundred  acres  of  said  land,  are  excepted  and  reserved 
from  this  conveyance  "  The  deed  then  describes  the  one 
hundred  acres  of  said  land,  in  which  this  right  was  reserved. 
The  real  contestatio  litis  in  this  case  arises  out  of  an  alleged 
abuse  of  the  timber  right  above  expressed.  Cook,  the  ven- 
dor, before  he  sold  and  conveyed  to  Hefiin,  had,  by  oral  con- 
tract, sold  said  timber  to  Bingham,  received  the  purchase- 
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money,  and,  the  bill  of  exceptions  alleges,  put  him  in  pos- 
session, buch  contract  is  not  void  under  our  statute  of 
frauds,  but  it  conveys  no  title. 

What  was  the  nature  of  the  possession  Bingham  could  re- 
ceive and  hold  under  the  oral  contract  as  described?  Evi- 
dently, not  the  ordinary  actual  accupation,  as  absolute  owner 
of  the  fee.  It  was  but  a  right  to  enter  and  remove  the  tim- 
ber, doing  no  damage,  and  committing  no  trespass,  beyond 
what  were  necessary  to  accomplish  this  end. — Riddle  v. 
Brown,  supra  ;  Pease  v.  Gibson,  6  Greenl.  81 ;  Hoit  v.  Strat- 
ton  Mills,  54  N.  H.  1 09.  It  would  confer  no  right  to  erect  or 
occupy  any  buildings,  or  other  structures  thereon.  Cook, 
under  the  reservations  in  his  deed,  had  no  such  right. 

But  the  trees  described  in  the  reservation  in  the  deed  were 
not  conveyed  to  Heflin.  These  remained  the  property  of 
Cook,  subject  to  the  right  and  interest  he  had  sold  to  Bing- 
ham. As  against  Heflin,  Cook  retained  and  held  the  right 
to  enter  upon  the  lands,  and.  doing  no  unnecessary  damage, 
to  cut  and  remove  the  reserved  timber  therefrom.  Heflin 
could  not  complain  of  the  exercise  of  this  right,  for  he  had 
purchased  subject  to  it.  Cook,  then,  having  the  right  to  en- 
ter and  remove  the  timber,  he  could  sell  and  convey  it,  or 
give  a  parol  license  to  another,  who  himself  could  exercise  it, 
within  the  limits  above  expressed,  so  long  as  Cook  did  not 
interfere,  or  revoke  the  license.  Such  license  is  the  act  of 
Cook,  disposing  of  his  own  interests  and  property — not  of 
Heflin. — See  Riddle  v.  Brown,  supra. 

But,  in  the  absence  of  a  time,  expressed  in  the  conveyance, 
within  which  this  right  of  entry  and  removal  may  be  exer- 
cised, it  must  be  done  within  a  reasonoble  time. — See  Hoit 
v.  Stratton  31ills,  supra.  What  is  a  reasonable  time,  is  nec- 
essarily dependent  on  the  nature  of  the  service,  and  is  gen- 
erally a  question  of  fact.  It  is  so  in  the  present  case.  Still, 
there  are  certain  rules  not  to  be  lost  sight  of.  The  use  for 
which  the  timber  is  known  to  be  wanted ;  the  custom  and 
rule,  if  such  there  be,  of  felling  and  removing  the  timber,  as 
the  capacity  of  the  mill  may  require  it,  if  kept  reasonably 
employed,  are  among  the  inquiries  which  should  be  made  in 
determining  the  question  of  reasonable  time.  The  accident 
of  a  failing  market,  or  undue  delay  in  rebuilding  the  mill 
after  its  destruction  ;  these,  and  similar  disturbances,  should 
exert  no  influence  with  the  jury.  But,  when  the  mill  was 
destroyed  by  fire,  a  reasonable  time  was  allowed  for  its  re- 
construction. 

If  the  owner  of  such  an  interest  as  was  reserved  by  Cook 
in  this  case,  delay  unreasonably  to  avail  himself  of  it,  the 
right  becomes  forfeited ;  and  neither  he,  nor  another  under 
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him,  can  assert  it,  without  rendering  himself  liable  for  a  tres- 
pass quare  clausum  /regit;  but,  in  such  case,  it  is  said  the 
value  of  the  trees  constitutes  no  part  of  the  damages. — Hoit 
v.  Stratton  3Iills,  supra. 

Under  the  rules  declared  above,  the  Circuit  Court  erred  in 
the  first  and  second  charges  given,  and  in  the  refusal  to  give 
the  third  charge  asked.  The  second  plea  is  imperfect,  in 
failing  to  aver  the  diligence  with  which  defendant  was  re- 
moving the  timber.  It  should  have  averred  that  he  entered 
upon  the  service  within  a  reasonable  time,  and.  that  he  was 
prosecuting  the  work  of  cutting  and  removing  the  timber 
with  all  due  diligence,  &c.  The  demurrer  to  this  plea,  in  its 
present  form,  ought  to  have  been  sustained.  What  we  have 
said  will  be  a  sufficient  guide  for  another  trial. 

Reversed  and  remanded. 


Wyatt  v.  Garlington. 

Bill  in  Equity  for  Foreclosure  of  Mortgage  given  for  Purchase- 
Money  of  Land. 

1.  When  purchaser  can  not  resist  payment  oj  purchase-money. — A  purchaser 
of  land,  holding  his  vendor's  bond  for  title,  and  remaining  in  undisturbed 
possession,  can  not  resist  the  payment  of  the  purchase-money,  on  account  of 
a  defect  in  the  title,  without  showing  that  the  vendor  is  insolvent,  or  unable  to 
respond  in  damages. 

2.  Chancellor's  decree  on  fads.  —This  court  will  not  disturb  the  chancellor's 
decision  on  a  disputed  question  of  fact,  unless  the  record  clearly  shows  that 
he  was  mistaken. 

3.  Decree  on  cross  bill.  —When  no  right  to  relief  under  a  cross  bill  is  shown, 
it  is  the  better  practice  to  dismiss  it  in  terms  ;  but,  if  a  final  decree  is  rendered 
for  the  complainant  in  the  original  bill,  on  hearing  on  bill,  cross  bill,  and 
evidence,  granting  relief  inconsistent  with  the  cross  bill,  this,  in  effect,  dis- 
poses of  the  cross  bill,  and  the  complainant  therein  can  not  complain  that  no 
decree  was  rendered  on  it. 

Appeal  from  the  Chancery  Court  of  Tallapoosa. 

Heard  before  the  Hon.  B."  B.  McCraw. 

In  this  case,  two  bills  were  filed  on  the  12th  February,  1872, 
by  Joseph  E.  Garlington,  against  E.  M.  Wyatt  and  others, 
asking  the  foreclosure  of  two  separate  mortgages  given  for 
the  purchase-money  of  land ;  and  a  decree  was  rendered  by 
the  chancellor,  in  each  case,  for  the  complainant.  The  two 
cases  grew  out  of  the  same  transaction,  and  present  substan- 
tially the  same  facts ;  and  they  were  argued  and  submitted 
together.     One  of  the  mortgages  was  executed  by  Jonathan 
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Murry,  to  said  E.  M.  Wyatt ;  was  dated  the  10th  December, 

1870,  and  was  given  to  secure  the  payment  of  a  promissory 
note  for  $300,  of  even  date  with  the  mortgage,  and  payable 
twelve  months  after  date,  which  recited  that  it  was  given  for 
the  purchase-money  of  a  tract  of  land  sold  and  conveyed  by 
said  Wyatt  to  said  Murry.  The  other  mortgage  was  also 
dated  the  10th  December,  1870';  was  executed  by  J.  T.  Bra- 
zell  to  said  E.  M.  Wyatt,  and  was  given  to  secure  the  pay- 
ment of  a  promissory  note  for  $400,  of  even  date  with  said 
mortgage,  which  recited  that  it  was  given  for  the  purchase- 
money  of  a  tract  of  land  sold  and  conveyed  by  said  Wyatt 
to  said  Brazell.  On  the  6th  December,  1870,  said  Garlington, 
the  complainant  in  each  bill,  sold  a  tract  of  land  to  said 
E.  M.  Wyatt,  at  the  agreed  price  of  $1,000,  for  which  Wyatt 
executed  his  promi-sorv  note,  payable  on  the  1st  December, 

1871,  reciting,  as  its  consideration,  that  it  was  given  for  the 
purchase-money  of  the  land ;  and  Garlington  execute^  his 
bond  to  Wyatt,  conditioned  to  make  good  titles  to  the  land 
on  the  payment  of  the  note.  Wyatt' s  said  note  not  being 
paid  at  maturity,  Garlington  filed  his  two  bills  on  the  same 
day,  as  above  stated,  for  the  foreclosure  of  the  said  mort- 
gages executed  by  Murry  and  Brazell ;  alleging  that  said 
mortgages,  and  the  notes  which  they  were  given  to  secure, 
had  been  transferred  to  him  by  said  Wyatt,  in  writing,  to 
secure  the  payment  of  said  note  for  $1,000.  In  the  bill 
which  sought  the  foreclosure  of  Murry's  mortgage,  he  was 
made  a  defendant,  while  Brazell  was  made  a  defendant  in 
the  other ;  and  in  both  cases,  Thomas  Farriss,  who  was 
alleged  to  be  in  possession  of  each  tract  of  land,  was  made  a 
co-defendant  with  Wyatt.  In  each  case,  the  bill  prayed  for 
a  foreclosure  of  the  mortgage,  an  account  of  the  mortgage 
debt,  a  sale  of  the  lands,  and  general  relief. 

No  defense  to  the  suit  was  made  by  Farriss,  Murry,  or 
Brazell,  and  decrees  pro  confesso  were  entered  against  them. 
Wyatt  filed  an  answer  in  each  case,  admitting  the  purchase 
of  the  land  from  Garlington,  the  execution  of  his  note  for 
the  purchase-money,  and  of  the  bond  for  title  by  Garlington, 
as  alleged ;  alleging  that  said  Garlington  "  in  fact  had  no 
legal  title  to  said  land,  and  practiced  a  fraud  on  this  re- 
spondent in  representing  that  he  had  a  legal  title ;"  denying 
that  he  had  assigned  to  Garlington  the  notes  and  mortgages 
of  Brazell  and  Murry,  or  either  of  them,  as  collateral  secu- 
rity for  the  payment  of  his  note  for  $1,000 ;  and  alleging  that 
he  still  held  the  mortgages  himself,  and  had  delivered  the 
notes  to  Garlington,  in  order  that  he  might  show  them  to 
one  Pearson,  to  whom  he  (Garlington)  was  indebted,  and  see 
if  Pearson  would  accept  them  in  payment  of  said  indebted- 
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rtess ;  with  the  understanding  and  agreement  between  them, 
that  if  Pearson  would  so  accept  them,  they  should  be  applied 
and  considered  as  a  partial  payment  of  said  Wyatt's  note 
for  $1,000,  and  otherwise  should  be  returned  to  him  ;  and  he 
alleged  that  Garlington  afterwards  told  him  that  Pearson 
would  not  accept  the  notes,  and  that  said  Garlington  never- 
theless refused  to  return  the  notes  to  him.  Iu  each  case,  he 
asked  that  his  answer  might  be  taken  as  a  cross  bill,  and. 
that  the  mortgage  sought  to  be  foreclosed  might  be  fore- 
closed for  his  benefit,  as  the  owner  of  the  mortgage  and 
secured  note. 

Garlington  filed  an  answer  to  each  cross  bill,  re-asserting, 
in  substance,  the  allegations  of  his  original  bill;  alleging 
that  he  had  a  good  title  to  the  land  sold  to  Wyatt,  and  deny- 
ing that  he  had  practiced  an}r  fraud  on  him  in  regard  to  the 
title.  In  reference  to  the  transfer  of  the  notes  and  mort- 
gages of  Murry  and  Brazell,  his  answer  contained  these  addi- 
tional statements :  that  Wyatt,  at  the  time  of  the  contract 
between  him  and  Garlington,  represented  that  he  had  sold 
his  entire  tract  of  land,  for  $700,  to  said  Murry,  who  was  to 
give  his  note  for  the  amount,  with  a  mortgage  on  the  land 
to  secure  it,  and  executed  to  Garlington  a  writing  transfer- 
ring this  note  and  mortgage  to  him  as  collateral  security  for 
the  $1,000  note  ;  that  a  few  days  afterwards,  the  contract 
between  Wyatt  and  Murry  not  having  been  completed  as 
first  agreed  on,  Wyatt  sold  and  conveyed  a  part  of  the  land 
to  said  Murry  for  $300,  and  the  residue  to  said  Brazell  for 
$400,  taking  their  notes  and  mortgages  as  before  stated,  with 
the  consent  and  approval  of  Garlington,  to  whom  he  deliv- 
ered the  notes,  and  promised  to  deliver  the  mortgages  so 
soon  as  they  had  been  recorded,  to  be  held  as  collateral 
security  for  Wyatt's  note,  instead  of  Murry's  note  and  mort- 
gage for.  $700  as  first  agreed  on ;  and  he  admitted  that  he 
had  promised  Wyatt,  if  Pearson  would  accept  the  notes  of 
Murry  and  Brazell  in  payment  of  a  debt  owing  to  him  by 
Garlington  (which  was  secured  by  a  mortgage  on  the  lands 
sold  to  Wyatt),  the  amount  should  be  at  once  applied  as  a 
partial  payment  of  Wyatt's  note  for  $1,000 ;  that  Pearson 
refused  to  accept  them,  and  be  informed  Wyatt  of  that  fact ; 
but  he  denied  that  he  had  promised  to  return  the  notes  to 
Wyatt,  on  Pearson's  refusal  to  accept  them,  and  insisted 
that  he  was  to  hold  them  as  collateral  security  for  Wyatt's 
note,  and  had  delivered  them  to  Pearson  as  collateral  secu- 
rity, on  his  releasing  his  mortgage,  according  to  the  agree- 
ment between  them.  Decrees  pro  confesso  on  the  cross  bill 
were  duly  taken  against  the  other  defendants. 

The  depositions  of  Garlington  and  Wyatt  were  taken, 
Vol.  lvi. 
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each  on  his  own  behalf ;  and  each  testified,  substantially,  to 
the  facts  stated  in  the  bills  and  answers  respectively.  In 
reference  to  Garlington's  title  to  the  land  sold  to  Wyatt,  he 
testified,  that  he  entered  it  at  the  land-office  at  Montgomery, 
in  May,  1850,  in  the  name  of  himself  and  his  brother ;  that 
he  had  a  certificate  of  entry,  which  he  produced,  but  no 
patent ;  that  he  had  paid  the  entire  purchase-money  himself, 
and  had  been  in  continuous  possession  until  he  sold  and 
conveyed  to  Wyatt ;  and  that  his  brother  never  had  or 
claimed  any  interest  in  the  land,  and  had  indorsed  on  the 
certificate  of  entry  a  transfer  of  any  supposed  interest  he 
might  have  to  said  complainant.  The  deposition  of  Pearson 
was  taken  by  the  complainant,  and  corroborated  his  testi- 
mony as  to  the  notes  and  mortgages  so  far  as  ne  had  any 
connection  with  them.  The  testimony  of  Wyatt,  and  of  two 
witnesses  examined  by  him,  showed  he  objected  to  Garling- 
ton's deed  for  the  land,  on  the  ground  that  the  certificate  of 
entry  did  not  give  him  a  good  title,  and  showed  that  his 
brother  had  an  interest  in  the  land  ;  and  he  said  that  he 
would  pay  his  note  to  Garlington,  if  the  latter  would  get  a 
patent  for  the  land.  There  was  no  proof-  of  Garlington's 
pecuniary  condition,  except  the  testimony  of  one  witness, 
who  said  that  he  was  not  insolvent. 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor 
rendered  a  decree  for  the  complainant  in  each  case,  but  de- 
livered no  written  opinion,  and  rendered  no  decree  on  the 
cross  bill ;  and  these  decrees  are  now  assigned  as  error. 

Geo.  W.  Gunn,  with  Bulgee  &  Olivee,  for  appellant. 

W.  H.  Baenes,  with  W.  EL  Denson,  contra. 

STONE,  J. — Wyatt,  the  purchaser,  has  never  been  dis- 
turbed in  the  possession  of  the  lands  he  bought  from  Gar- 
lington, so  far  as  we  are  informed.  There  is  neither  aver- 
ment nor  proof  that  Garlington  is  not  able  to  respond  in 
damages,  if  he  should  not  be  able  to  make  a  good  title.  The 
cross  bills  do  not  seek  a  rescission.  The  proof  strongly 
shows  that  Garlington  has  a  good  equitable  title,  with  such 
length  of  independent,  separate  enjoyment,  as  to  toll  all 
adversary  right  of  entry.  The  cross  bills  utterly  fail  to  show 
any  right  in  Wyatt  to  resist  the  relief  sought  by  Garlington, 
that  is  based  on  an  alleged  defect  in  his  (Garlington's)  title. 
McLemore  v.  Mabson,  20  Ala.  137 ;  Strong  v.  Waddell,  at  the 
present  term. 

2.  Three  witnesses  testify  to  Wyatt' s  handwriting  and  sig- 
nature to  the  paper  which  purports  to  transfer  the  Murry 
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and  Brazell  mortgages.  One  of  the  witnesses,  Garlington, 
testifies,  as  a  fact,  that  Wyatt  did  execute  the  paper.  The 
chancellor  found  and  decreed,  as  a  fact,  that  Wyatt  did 
transfer  the  notes  and  mortgages  to  Garlington ;  for  other- 
wise he  could  not  have  granted  him  relief.  The  testimony, 
in  conflict  with  that  mentioned  above,  is  not  strong  enough 
to  overcome  it,  and  to  convince  us  that  the  chancellor  erred 
in  his  finding. — Bartlett  v.  Varner,  at  present  term,  and  author- 
ities cited. 

3.  In  his  final  decrees,  the  chancellor  made  no  reference  to 
the  cross  bills.  Perhaps,  it  would  have  been  better  had  he 
done  so.  The  effect  of  his  decree,  however,  was  that  the 
complainant  in  neither  of  them  was  entitled  to  any  relief. 
The  relief  he  granted  on  the  original  bills,  being  incompati- 
ble with  any  relief  prayed,  or  which  could  have  been  granted 
on  the  cross  bills,  demonstrates  this.  This,  in  effect,  was  a 
final  decree,  refusing  relief  on  the  cross  bills,  and  furnishes 
appellant  no  ground  of  complaint.  To  make  the  decree 
complete,  however,  we  will  proceed  to  render  the  decree 
which  the  chancellor  should  have  rendered.  It  is  therefore 
ordered  and  decreed,  that  the  cross  bill  in  each  of  these 
cases  be,  and  the  same  is  hereby,  dismissed,  at  the  costs  of 
the  complainants  therein,  to  be  taxed  by  the  register. 

Affirmed. 


Bartlett  v.  Varner's  Executor. 

Bill  in  Equity  for  Foreclosure  of  Mortgage  on  Land. 

1.  Who  is  purchaser  for  valuable  consideration. — An  existing  indebtedness  or 
liability  as  surety,  though  a  sufficient  consideration  to  support  a  transfer  by 
the  surety,  to  the  creditor,  of  a  mortgage  given  by  the  principal  to  indemnify 
the  surety,  does  not,  without  some  new  consideration,  make  the  transferree  a 
purchaser  for  valuable  consideration,  who  is  entitled  to  protection  against 
latent  equities  of  which  he  had  no  notice. 

2.  When  mortgagee  is  purchaser  for  valuable  consideration.  — When  a  mortgage 
is  given  to  indemnify  ft  surety  against  a  liability  contemporaneously  assumed, 
the  mortgagee  is  a  purchaser  for  valuable  consideration,  and  entitled  to  pro- 
tection against  latent  equities  of  which  he  had  no  notice. 

8.  Who  is  purchaser  without  notice. — The  trausferree  of  a  mortgage,  having 
actual  notice  of  a  latent  equity,  or  secret  trust,  may  nevertheless  take  advantage 
of  the  want  of  notice  by  the  mortgagee. 

4.  Burden  of  proof  as  to  notice. — When  a  secret  trust  in  land  is  asserted  in 
equity,  against  a  purchaser  who  has  paid  a  valuable  consideration,  the  onus  of 
proving  notice  is  on  the  party  asserting  it. 

Appeal  from  the  Chancery  Court  of  Macon. 
Heard  before  the  Hon.  B.  B.  McCeaw. 
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The  original  bill  in  this  case  was  filed  on  the  7th  Novem- 
ber, 1871,  by  Edward  T.  Varner,  as  the  executor  of  the  last 
will  and  testament  of  William  Varner,  deceased,  against  Ste- 
phen M.  Bartlett ;  and  sought  to  foreclose  a  mortgage  on  a 
house  and  lot  in  Tuskegee.  The  mortgage  was  dated  the 
2d  April,  1860,  and  conveyed  the  house  and  lot  to  S.  B.  Paine 
and  It.  F.  Ligon,  to  indemnify  them  against  liability  as  sure- 
ties for  said  S.  M.  Bartlett,  on  a  promissory  note  for  $1,062.22, 
of  even  date  with  the  mortgage,  and  payable  on  the  1st  Jan- 
uary, 1861,  to  B.  F.  Howard,  as  the  guardian  of  Cornelia 
Bascom.  On  the  settlement  of  said  Howard's  accounts  as 
guardian,  his  said  ward  having  married  William  H.  Torrance, 
this  note  was  turned  over  to  said  Torrance,  as  the  trustee  of 
his  wife's  statutory  separate  estate ;  and  afterwards,  some 
time  during  the  year  1863,  said  Torrance  sold  and  delivered 
it,  without  any  written  transfer,  to  William  Varner,  com- 
plainant's testator.  Afterwards,  in  September,  1869,  said 
Torrance  and  wife  executed  to  said  William  Varner  a  written 
transfer  and  assignment  of  said  note ;  and  this  assignment 
having  been  lost,  they,  executed  to  the  complainant  in  this 
suit,  on  the  19th  February,  1872,  after  the  commencement  of 
the  suit,  au  assignment  in  these  words:  "We,  William  C. 
Torrance  and  Cornelia  A.  Torrance,  wife  of  the  said  William 
C,  having  heretofore  sold  and  delivered  to  William  Varner 
a  certain  promissory  note,  in  words  and  figures  as  follows," 
setting  it  out ;  "and  having,  at  the  time  of  such  sale  and  deliv- 
ery, neglected  to  execute  a  written  transfer ;  but  having  exe- 
cuted a  written  transfer  and  assignment  of  said  note  to  said 
William  Varner,  on  the  7th  September,  1869,  #  under  our 
hands  and  seals,  and  before  two  witnesses,  which,  we  are 
informed,  is  mislaid  or  lost, — do,  by  these  presents,  give,  sell, 
and  convey  unto  Edward  T.  Varner,  executor  of  William 
Varner,  now  deceased,  the  said  promissory  note,  we  having 
received  from  said  William  Varner  full  value  for  said  note ; 
and  we  release  and  relinquish  to  the  said  executor  all  the 
right,  title,  interest,  and  claim,  which  we,  or  either  of  us, 
have  or  has  in  said  note.  Witness  our  hands  and  seals,"  &c. 
This  assignment  was  signed  by  said  Torrance  and  wife,  and 
attested  by  two  witnesses. 

On  the  1st  October,  1871,  said  note  being  due  and  unpaid, 
Paine  and  Ligon,  the  sureties  and  mortgagees,  executed  to 
the  complainant  an  assignment  of  the  mortgage,  as  follows : 
"  We,  B.  F.  Ligon  and  S.  B.  Paine,  for  valuable  considera- 
tion, transfer,  assign,  and  set  over,  to  Edward  T.  Varner,  as 
executor  of  William  Varner,  the  within  mortgage ;  and  we 
give,  grant,  and  convey  to  said  E.  T.  Varner,  executor  as 
aforesaid,  all  our  right,  title,  interest,  and  claim,  in  and  to 


582  SUPBEME   COURT  [Dec.  Term, 

[Bartlett  v.  Varner's  Executor.] 

said  mortgage,  and  in  and  to  the  property  embraced  and 
described  in  said  mortgage.  Witness  our  hands  and  seals," 
&c.  The  original  bill  alleged  the  complainant's  ownership 
of  the  note  and  mortgage  ;  and  these  assignments  were  after- 
wards made  exhibits  to  an  amended  bill  and  answer^to  a 
cross  bill. 

An  answer  to  the  bill  was  filed  by  the  defendant,  admit- 
ting the  execution  of  the  note  and  mortgage,  but  denying, 
"  by  way  of  plea  as  well  as  answer,"  that  the  note  had  been 
transferred  to  the  complainant,  or  that  the  mortgage  had 
been  assigned  to  him  "  for  any  consideration  valuable  in 
law."  Mrs.  S.  H.  Bartlett,  the  defendant's  wife,  intervened 
by  petition,  asking  to  be  made  a  party  to  the  cause ;  and 
having  been  made  a  party,  she  filed  an  answer  and  cross  bill, 
alleging  that  the  house  and  lot  were  purchased  and  paid  for 
by  her  husband  with  money  belonging  to  her  separate  estate, 
and  praying  that  a  resulting  trust  might  be  established  and 
declared  in  her  favor.  She  alleged  that  Paine  and  Ligon  had 
notice  of  her  rights  before  they  transferred  the  mortgage  to 
the  complainant ;  that  the  written  assignment  of  the  note 
was  made,  without  any  new  consideration,  after  an  action  at 
law  on  it  had  been  defeated  because  the  original  transfer  by 
Torrance  was  void ;  and  that  the  complainant  was  charge- 
able with  notice  of  her  asserted  rights. 

In  answer  to  the  cross  bill,  the  complainant  (Varner) 
denied  notice  of  the  trust  set  up  in  the  cross  bill,  or  of  any 
facts  which  would  charge  him  with  implied  notice ;  and  he 
claimed  to  be  a  purchaser  for  valuable  consideration  without 
notice.  The  complainant  took  the  depositions  of  said  Paine 
and  Ligon,  each  of  whom  denied  notice  of  the  alleged  fact 
that  the  money  paid  for  the  lot  belonged  to  Mrs.  Bartlett ; 
while  Mrs.  Bartlett  and  her  husband,  whose  depositions  were 
taken  on  her  behalf,  each  asserted  that  Paine  knew  that  fact 
when  the  money  was  paid,  and  that  the  money  was  procured 
from  him  for  the  purpose  of  paying  for  the  lot.  Bartlett 
and  his  wife  were  married  in  Georgia,  in  1856 ;  and  it  was 
admitted  that,  at  that  time,  the  common  law  governed  the 
property-rights  of  husband  and  wife  in  that  State. 

On  final  hearing,  on  pleadings  and  proof,  the  chanceHor 
dismissed  the  cross  bill,  and  rendered  a  decree  for  the  com- 
plainant in  the  original  suit ;  holding  that  "  the  proof  does 
not  show,  by  even  a  preponderance  of  the  testimony,  that 
Ligon  and  Paine,  or  even  the  transferree  of  the  mortgage, 
had  any  notice  of  the  equity  claimed  by  Mrs.  Bartlett."  The 
appeal  is  sued  out  by  Mrs.  Bartlett,  and  the  chancellor's 
decree  is  assigned  as  error,  in  granting  relief  to  the  complain- 
ant, and  in  dismissing  the  cross  bill. 

Vol,.  LVI, 
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Graham  &  Abercrombie,  for  appellants,  cited  Robison  v. 
Mobison,4A  Ala.  227  ;  Nolm  d-  'Thompson  v.  Qwynris  Heirs,  16 
Ala.  728 ;  Jewell  v.  Palmer,  7  Johns.  Ch.  65 ;  Houqhwough  v. 
Murphy,  21  N.  J.  Eq.  118;  Campbell  v.  Mooch,  45  Ala.  667; 
Dudley  v.  Witter,  46  Ala.  694 ;  2  Story's  Equity,  §  1502. 

J.  E.  Cobb,  contra,  cited  Fenno  v.  Sayre,  3  Ala.  476 ;  Ohio 
Life  Ins.  dt  Trvst  Co.  v.  Ledyard,  8  Ala.  866. 

STONE,  J. — The  mortgage  made  by  Bartlett  to  Paine  and 
Ligon  was  transferred  by  the  mortgagees  to  Yarner,  as 
security  or  collateral  to  a  debt,  then  held  by  him,  on  which 
they,  Paine  and  Ligon,  were  bound  as  co-makers.  This  was 
a  sufficient  consideration  to  uphold  the  transfer ;  but,  as  no 
present  consideration  moved  from  Varner  to  Paine  and  Ligon 
for  this  transfer,  it  did  not  constitute  him  a  purchaser  for 
value,  so  as  to  cut  off  defenses  that  may  have  existed  against 
Paine  and  Ligon.— Boyd  v.  Beelc,  29  Aia.  703. 

That  Bartlett,  at  one  and  the  same  time,  procured  Paine 
and  Ligon  to  become  his  sureties,  and  executed  the  mortgage 
to  them  to  indemnify  them  against  such  suretyship,  is  among 
the  undisputed  facts  in  this  case.  This,  under  all  the  authori- 
ties, constituted  them  purchasers ;  and  unless  it  be  shown 
that,  at  the  time  they  so  executed  the  note,  and  took  the 
mortgage,  they  had  notice  of  Mrs.  Bartlett's  claim,  they  were 
innocent  purchasers  without  notice. — Fenno  v.  Sayre,  3  Ala. 
470  ;  Andrews  v.  McCoy,  8  Ala.  920  ;  Wells  v.  Morrow,  38  Ala. 
125.  The  onus  of  proving  such  notice  rested  on  Mrs.  Bart- 
lett— Carpenter  v.  Dev<  n,  6  Ala.  718;  WaVeer  v.  Palmer,  24 
Ala.  358  ;  Carroll  v.  Malone,  28  Ala.  521. 

Under  these  principles,  the  controversy  is  narrowed  to  the 
single  inquiry,  whether  it  is  showm  by  the  testimony  that 
Paine  and  Ligon  had  such  notice.  The  chancellor  found  it 
i>ad  not  been  so  shown,  and  we  are  not  convinced  he  erred 
therein. — See  Bryan  v.  Hendrix,  at  present  term.  It  is  imma- 
terial what  notice  they  may  have  had  afterwrards,  or  whether 
Varner,  when  he  acquired  the  mortgage,  had  or  had  not 
notice.  He  had  become  the  holder  of  the  claim,  with  the 
right  to  maintain  whatever  suit  Paine  and  Ligon  could  have 
maintained ;  and  this  armed  him  effectually  against  all 
equities  which  Bartlett  and  wife  were  precluded  from  assert- 
ing against  Paine  and  Ligon. — Horton  v.  Smith,  8  Ala.  73 ; 
Daniel  v.  Sorrells,  9  Ala.  436. 

The  note  of  Bartlett,  Paine  and  Ligon  was  transferred  to 
Varner,  strictly  according  to  the  requirements  of  the  law, 
before  the  present  suit  was  brought.  It  is  immaterial 
whether  the  agreement  to  sell,  and  the  actual  transfer  of  the 
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note,  were  consummated  at  one  and  the  same  time,  or  not. 
The  inquiry,  at  most,  was  only  material  in  this  case,  as  show- 
ing a  right  in  Varner,  and  a  consideration  to  uphold  the 
transfer  of  Bartlett's  mortgage  by  Paine  and  Ligon.  It  is 
fully  shown  that  Varner  had  become  the  owner  of  the  note ; 
neither  Mr.  nor  Mrs.  Torrance  set  up  any  claim  to  it,  and 
there  is  nothing  in  this  record  which,  in  the  least,  impairs 
that  right. 

The  decree  of  the  chancellor  is  affirmed. 


Meadors  v.  Askew. 

Bill  in  Equity  to  set  aside  Sale  of  Lands  by  Executor. 

1.  Variance. — Under  a  bill  to  set  aside  a  sale  of  lands  by  an  executor,  if 
the  complainants  claim  as  heirs  at  law,  they  can  not  recover  on  proof  of  title 
in  them  as  devisoes;  and  if  the  bill  alleges  that  the  sale  was  made  under  an 
order  of  the  Probate  Court,  while  the  proof  shows  that  it  was  iu  fact  made 
under  authority  conferred  by  the  will,  and  that  an  order  of  sale  was  procured 
from  the  court  only  for  the  purpose  of  supplying  a  supposed  defect  in  that 
power,  the  variance  is  fatal  to  relief. 

Appeal  from  the  Chancery  Court  of  Chambers. 

Heard  before  the  Hon.  N.  S.  Graham. 

The  original  bill  in  this  case  was  filed  on  the  16th  June, 
1873,  by  Charlotte  Meadors  and  others,  as  heirs  at  law  of  War- 
ner W.  Meadors,  deceased,  against  William  S.  Askew  and 
John  C.  Meadors ;  and  sought  to  vacate  and  set  aside  a  sale 
of  certain  lands,  which  had  belonged  to  said  Warner  W. 
Meadors,  and  which  had  been  sold  by  said  John  C.  Mead- 
ors, as  his  executor,  to  said  William  S.  Askew.  Said  War- 
ner W.  Meadors  died  in  said  county  of  Chambers,  where  he 
resided,  in  October,  1862 ;  and  his  last  will  and  testament 
was  there  duly  admitted  to  probate  soon  after  his  death. 
The  will  contained  the  following  (with  other)  provisions  : 

"  3.  I  desire,  after  my  just  debts  are  paid,  that  the  re- 
mainder of  my  property,  both  personal  and  real,  shall  be 
kept  together  by  my  executor  or  executors,  except  such  por- 
tions as  shall  be  given  to  my  children  which  are  now  under 
age,  when  they  become  of  age  or  marry,  as  hereinafter  spec- 
ified, during  the  life  or  widowhood  of  my  beloved  wife, 
Nancy  Meadors,  or  until  the  youngest  child  becomes  of  age 
or  marries.  But,  when  my  wife  dies,  or  marries,  or  when 
my  youngest  child  becomes  of  age  or  marries,  then,  or  in 
either  of  those  cases,  I  desire  that  my  property  shall  all  be 
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sold,  and  the  proceeds  divided  between  my  said  wife  and 
children,  which  will  be  hereinafter  named."  The  fourth 
clause  provided  for  the  education  of  his  children ;  the  fifth 
declared  bis  intention  that  his  children  should  share  equally 
in  his  estate,  and  the  sixth  and  seventh  clauses  were  in  these 
words  : 

"  6.  I  desire  that  my  estate  shall  be  kept  together  by  my 
executor  or  executors,  and  disposed  of  by  my  executor  or  ex- 
ecutors as  the  wants  or  necessities  of  my  said  wife  and  chil- 
dren may  require,  during  the  life  of  my  said  wife,  or  her 
widowhood,  or  until  my  youngest  child  becomes  of  age  or 
marries.  But,  when  my  said  wife  dies,  or  marries,  or  my 
youngest  child  becomes  of  age  or  marries,  then,  or  in  either 
case,  I  desire  my  executors  to  sell  my  real  and  personal 
property,  and  divide  the  proceeds  equally  between  my  wife 
and  children ;  my  wife  to  receive  a  full  child's  part  in  every 
respect.  Provided,  that  if  my  said  wife  prefers  it,  my  said 
executor  or  executors  shall  reserve  and  hold  one  -third  or  one- 
half,  as  my  said  wife  may  prefer,  of  my  entire  estate,  both 
personal  and  real,  for  her  use  and  support  during  her  life  or 
widowhood  ;  but,  at  her  death  or  marriage,  they  shall  divide 
it  equally  among  my  said  children. 

"  7.  I  desire  that,  if  there  should  be  a  surplus  left  in  the 
hands  of  my  executors,  arising  from  the  proceeds  of  my  es- 
tate, then,  in  that  case,  I  desire  that  my  executor  or  execu- 
tors lay  it  out  for  property,  and  add  it  to  said  estate  ;  or,  if 
it  should  become  necessary  for  any  of  the  personal  or  real 
estate  to  be  disposed  of,  for  the  benefit  of  my  estate,  then, 
or  in  either  case,  I  do  hereby  desire  and  authorize  my  exec- 
utor or  executors  to  buy  or  sell,  as  they  may  think  best,  with- 
out having  to  apply  to  the  Probate  Court  for  an  order  to  do 
either." 

By  the  eighth  and  last  clause  of  the  will,  the  testator  ap- 
pointed James  J.  Meadors  and  Andrew  J.  Blakely,  as  his  ex- 
ecutors ;  but  he  afterwards  added  a  codicil,  which  contained 
this  provision :  "  In  addition  to  James  J.  Meadors,  I  hereby 
appoint  William  S.  Askew  and  John  C.  Meadors,  as  my  legal 
executors,  and  do  hereby  invest  them  with  full  power  to  ex- 
ecute the  above,  my  last  will  and  testament,  and  the  codicil 
thereto ;  and  I  desire  that  my  executors  to  this  testament, 
viz.,  James  J.  Meadors,  William  S.  Askew,  and  John  C. 
Meadors,  shall  not  be  compelled  to  give  bond  and  security 
to  any  power  or  court, but  have  full  authority  to  execute  this 
testament  without  restraint "  John  C.  Meadors  alone  qual- 
ified as  executor.  William  S.  Askew  was  a  son-in-law  of  the 
testator. 

The  bill  alleged  the  death  of  said  W.  W.  Meadors,  the  ex- 
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ecution  and  probate  of  his  will,  and  the  grant  of  letters  testa- 
mentary to  said  John  C.  Meadors  ;  but  a  copy  of  the  will  was 
not  made  an  exhibit  to  the  bill,  nor  was  anything  said  as  to 
its  provisions.  It  alleged,  also,  that  said  John  C.  Meadors, 
as  executor,  filed  his  petition  in  the  Probate  Court  of  said 
county,  on  the  21st  September,  1866,  asking  an  order  to  sell 
the  lands,  on  the  ground  that  they  could  not  be  equitably 
divided  without  a  sale ;  that  the  court  granted  an  order  of 
sale  as  prayed,  and  that  the  executor  sold  the  lands  under 
this  order,  but  not  in  accordance  with  its  terms.  It  charged 
fraud  in  the  sale,  and  collusion  between  the  executor  and  the 
purchaser,  said  W.  S.  Askew,  and  specified  numerous  defects 
and  irregularities  in  the  proceedings  :  that  the  order  required 
the  sale  to  be  made  for  cash,  but  no  money  was  ever  paid  to 
the  executor  by  said  Askew ;  that  the  sale  was  in  fact  made 
and  consummated  privately,  and  without  any  advertisement, 
while  the  order  required  it  to  be  made  publicly,  and  after  ad- 
vertisement for  three  weeks  ;  that  the  infant  complainants 
were  not  properly  brought  before  the  court  on  the  hearing 
of  the  petition  ;  that  depositions  were  not  taken  as  in  chan- 
cery cases,  &g.  Copies  of  the  petition,  the  order  of  sale,  and 
the  depositions,  were  made  exhibits  to  the  bill.  The  peti- 
tion was  filed  on  the  26th  September,  1866,  and  was  verified 
by  the  oath  of  the  executor ;  alleged  that  the  lands  could 
not  be  equitably  divided  without  a  sale,  and  that  "  the  inter- 
ests of  all  concerned  in  said  lands  will,  as  petitioner  believes, 
be  best  promoted  by  a  sale  thereof,  and  a  distribution  of  the 
proceeds  among  said  heirs  according  to  their  several  rights  ;" 
and  prayed  a  sale  of  the  lands,  "  for  cash,  for  the  purpose 
of  making  an  equitable  division  of  said  estate  among  said 
heirs,  according  to  the  statute  in  such  cases  made."  The 
order  of  sale,  which  was  granted  on  the  6th  November,  1866, 
recites  that  a  guardian  ad  litem  had  been  appointed  to  repre- 
sent the  infants ;  that  he  had  accepted  the  appointment  in 
writing,  and  had  filed  an  answer  denying  the  allegations  of 
the  petition;  that  all  the  parties  in  interest  were  present,  or 
represented ;  that  it  was  proved  to  the  satisfaction  of  the 
court,  by  the  depositions  of  two  disinterested  witnesses,  taken 
as  in  chancery  cases,  that  the  lands  could  not  be  equitably 
divided  without  a  sale ;  and  authorizes  the  executor  to  sell 
the  lands,  "at  public  outcry,  for  cash,  in  manner  and  form  as 
the  law  directs  in  such  cases,  after  having  first  given  notice, 
for  at  least  three  successive  weeks,  of  the  time,  place,  and 
terms  of  sale." 

The  defendants  filed  separate  answers,  which  were,  how- 
ever, substantially  the  same.  They  alleged,  that  the  execu- 
tor sold  the  lands  to  Askew,  not  under  the   order   of  sale 
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granted  by  the  Probate  Court,  but  under  authority  conferred 
on  him  by  the  testator's  will,  a  copy  of  which  was  made  an 
exhibit  to  the  answer ;  that  the  order  of  sale  was  afterwards 
obtained  from  the  court,  under  legal  advice,  because  some 
doubts  had  arisen  as  to  the  authority  conferred  by  tbe  will ; 
that  Askew  paid  full  value  for  the  lands,  partly  in  cotton, 
and  partly  in  a  note  which  he  held  against  the  estate  of  said 
W.  W.  Meadors,  and  which  had  been  given  for  thepurcbase- 
money  of  a  part  of  the  land  when  bought  by  said  W.  W. 
Meadors.  They  demurred  to  the  bill,  for  want  of  equity ; 
and  because  the  complainants,  as  heirs  at  lawT,  had  an  ade- 
quate and  complete  legal  remedy  ;  and  because  they  could 
not  recover  as  heirs,  when  their  bill  showed  that  the  testa- 
tator  had  left  a  will.  The  defendant  Askew  afterwards  filed 
"an  amended  and  supplemental  answer,"  in  which  he  set  up 
a  deed  for  the  lands,  executed  to  him  by  said  John  C.  Mead- 
ors, as  executor,  after  the  commencement  of  this  suit. 

At  the  March  term,  1874,  the  cause  having  been  submit- 
ted on  a  motion  to  dismiss  the  bill  for  want  of  equity,  as  well 
as  on  pleadings  and  proof,  the  chancellor  (Hon.  B.  B.  Mc- 
Craw)  held  that  the  bill,  though  defective,  was  not  wanting 
in  equity ;  and  he  therefore  set  aside  the  submission,  rein- 
stated the  cause  on  the  docket,  and  gave  the  complainant 
leave  to  amend  his  bill  by  asking  that  the  administration  of 
said  W.  W.  Meadors'  estate  might  be  transferred  into  said 
court  and  there  finally  settled,  or  otherwise  as  he  might  be 
advised.  The  bill  was  afterwards  amended,  by  asking  the 
transfer  and  final  settlement  of  said  estate,  but  not  in  any 
other  particular. 

It  was  admitted  that  Mrs.  Nancy  Meadors,  the  testator's 
widow,  died  in  1863,  before  the  sale  of  the  land.  The  depo- 
sitions of  said  defendants  were  taken  in  their  own  behalf, 
and  each  of  them  testified  to  the  facts  stated  in  their  an- 
swers as  to  the  sale  of  the  land.  Askew  admitted,  in  answer 
to  cross  interrogatories,  that  the  executor  delivered  a  deed 
for  the  lands,  which  recited  that  they  were  sold  under  the 
order  of  the  Probate  Court ;  and  that  he  held  possession  of 
the  lands  under  this  deed,  which  was  dated  the  14th  Decem- 
ber, 1866,  until  the  execution  of  the  second  deed  by  the  ex- 
ecutor after  the  commencement  of  the  suit.  Both  of  these 
deeds  were  produced,  and  proved.  The  first  recited  that  the 
executor  had  sold  the  land  under  the  order  of  the  Probate 
Court ;  that  said  Askew  had  become  the  purchaser,  at  the 
price  of  $2,8U0,  for  cash,  and  had  paid  the  purchase-money ; 
that  the  court  had  directed  the  executor  to  make  title  to  the 
purchaser ;  and  that  he  therefore  conveyed  to  the  said  Askew, 
"in  pursuance  of  said  order,  and  for  and  in  consideration  of 
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said  purchase-money  having  been  paid."  The  second  deed, 
after  reciting  the  appointment  and  qualification  of  the  ex- 
ecutor, and  the  sale  of  the  lands  by  him  "under  the  power 
and  authority  conferred  by  the  said  will,"  proceeded  as  fol- 
lows :  "And  whereas,  there  was,  in  addition,  an  order  of  the 
said  Probate  Court,  ordering  the  said  lands  to  be  sold ;  and 
whereas,  said  order  was  granted  on  probate  of  said  will  dur- 
ing the  rebellion  of  the  State  of  Alabama ;  and  whereas,  I, 
said  John  C.  Meadors,  since  the  termination  of  said  rebellion, 
have  had  the  same  re-probated  on  the  record  of  the  former 
probate,  and  letters  testamentary  have  been  again  issued  to 
me  by  said  Probate  Court  of  Chambers  :  Now,  in  consider- 
ation of  the  premises,  and  under  the  power  and  authority 
contained  in  the  said  will,  and  pursuant  thereto,  and  in  vir- 
tue of  said  power  and  authority,  as  shown  and  contained  in 
the  sixth  and  seventh  items  of  said  will,  do  hereby  bar- 
gain, sell,  and  convey,  and  do  by  these  presents  hereby 
ratify,  confirm,  and  make  good  the  said  sale  unto  the  said 
W.  S.  Askew,  to  the  above  described  lands ;  to  have  and  to 
hold,"  &o. 

On  a  second  hearing,  on  pleadings  and  proof,  the  chancel- 
lor dismissed  the  bill,  but  without  stating  on  what  ground 
his  decree  was  based ;  and  his  decree  is  now  assigned  as 
error. 

Wm.  H.  Denson,  for  appellants. 

Wm.  H.  Baknes,  contra. 

BKICKELL,  C.  J.— The  object  of  the  bill  is  to  vacate  a 
sale  of  lands  averred  to  have  been  made  by  an  executor  un- 
der an  order  of  the  Court  of  Probate.  In  any  aspect  in 
which  the  case  can  be  considered,  whatever  may  be  its  mer- 
its, there  are  insuperable  obstacles  to  a  decree  favorable  to 
the  appellants,  which  doubtless  compelled  the  dismissal  of 
the  bill.  A  bill  in  equity  must,  of  necessity,  state  with  ac- 
curacy the  right  and  title  of  the  plaintiffs,  and  the  grievance 
for  which  redress  is  sought. — Story's  Eq.  ]?1.  §241.  One 
title  or  right — for  instance,  that  of  heirs,  cannot  be  stated  in 
the  bill,  and  a  recovery  had  on  proof  of  a  title  as  devisees. — 
McKinley  v.  Irvine,  13  Ala.  698.  It  is  in  the  capacity  of  heirs 
that  the  appellants  claimed  title  to  the  lands  sold,  and  it  is 
their  right  as  heirs  only  which  they  aver  had  been  injuriously 
affected.  The  sale  of  which  complaint  is  made,  was  not 
made  under  an  order  of  the  Court  of  Probate,  as  averred  in 
the  bill,  but  was  made  by  the  executor,  claiming  to  exercise 
a  power  conferred  by  the  will  of  the  testator.     It  seems  to 
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have  been  erroneously  supposed,  by  the  executor  and  the 
purchaser,  that  an  order  of  sale  from  the  Court  of  Probate 
would  cure  the  want  of  power,  if  there  was  such  want,  to 
make  a  private  sale  of  the  lands,  and  for  that  reason  it  was 
obtained ;  but  it  was  not  acted  on,  and,  in  the  conveyance  to 
the  purchaser,  is  simply  referred  to,  as  an  authority  in  addi- 
tion to  that  derived  from  the  will. 

It  is  apparent  that  the  appellants,  not  being  entitled  as 
heirs,  cannot  maintain  the  bill  on  the  title  of  devisees.  It  is 
equally  apparent  that,  claiming  to  vacate  a  sale  made  un- 
der a  decree  of  the  Court  of  Probate,  they  cannot  ask  the 
vacation  of  a  sale  not  made  under  such  decree,  but  in  exer- 
cise of  a  power  supposed  to  be  conferred  by  the  will.  If  the 
will  does  not  confer  the  power,  the  sale  is  a  nullity,  and 
equity  will  not  interfere  to  set  it  aside. — Posey  v.  Conivay,  10 
Ala.  811.  If  the  will  confers  the  power,  but  there  has  been 
fraud,  or  collusion  between  the  executor  and  purchaser,  the 
court  would  interfere,  and  vacate  it.  No  inquiry  would  arise, 
as  to  the  regularity  or  validity  of  any  proceeding  under  the 
decree  of  the  Court  of  Probate ;  nor,  whether  the  jurisdic- 
tion resided  in  that  court  to  set  aside  the  sale,  or  in  the 
Court  of  Chancery. 

These  discrepancies  between  the  averments  of  the  bill  and 
the  facts  as  shown  in  the  evidence,  were  called  to  the  atten- 
tion of  the  appellants,  in  the  Court  of  Chancery;  but  no  ef- 
fort was  made  to  remove  and  cure  them,  by  an  amendment 
conforming  the  pleadings  to  the  evidence.  They  compelled 
a  dismissal  of  the  bill,  and  the  appellants  must  abide  the  re- 
sult of  pleading  a  case  the  evidence  does  not  support.   ' 

Let  the  decree  be  affirmed. 


Hammond,  adiii'r  &c.  v.  Thompson. 

Final  Settlement  and  Distribution  of  Decedent's  Estate. 

1.  Conveyance  of  wife's  statutory  separate  estate. — Under  statutory  provisions 
in  this  State  (Rev.  Code,  §§  15.r)2,  2773),  the  statutory  separate  estate  of  a 
married  woman  can  only  be  conveyed  by  the  joint  deed  of  herself  and  her 
husband,  acknowledged  by  them,  or  attested  by  two  witnesses  :  where  a  deed 
is  executed  by  the  wife  alone,  using  words  of  conveyance,  and  reciting  that 
she  is  a  married  woman,  and  her  husband  executes  another  instrument  under 
seal,  on  the  same  paper,  and  at  the  same  time,  declaring  that  he  does  "consent 
to  and  approve  the  sale  and  conveyance  to  the  within  named  W.  T."  [grantee], 
"for  the  consideration,  and  upon  the  terms  expressed  in  the  within  and  fore- 
going instrument  of  transfer  and  conveyance," — this  is  the  deed  of  the  wife 
only,  and  is  not  a  compliance  with  the  requisitions  of  the  statute. 
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Appeal  from  the  Probate  Court  of  Madison. 

In  the  matter  of  the  final  settlement  and  distribution  of 
the  estate  of  Dudley  Sale,  deceased,  by  F.  L.  Hammond,  the 
administrator.  The  said  decedent  died  in  said  county  of 
Madison,  the  place  of  his  residence,  in  1866-7 ;  and  letters 
of  administration  on  his  estate  were  regularly  granted  to 
said  F.  L.  Hammond.  In  April,  1873,  said  Hammond  made 
a  final  settlement  of  his  administration ;  on  which  settle- 
ment it  was  ascertained,  that  there  was  a  balance  of  $137  in 
his  hands,  as  the  distributive  share  of  Mrs.  Martha  A.  O'Neal, 
who  was  the  wife  of  Basil  W.  O'Neal,  and  a  daughter  of  said 
Dudley  Sale.  Thereupon,  William  W.  Thompson  filed  his 
petition  in  said  court,  claiming  that  Mrs.  O'Neal's  distribu- 
tive share  of  said  estate  had  been  assigned  to  him,  and  ask- 
ing that  it  might  be  decreed  to  him.  On  the  hearing  of  his 
petition,  which  was  contested  by  Mrs.  O'Neal,  he  produced 
and  relied  on  an-  instrument  of  writing,  which  was  in  the 
following  words : 

"Martha  A.  O'Neal  )  The  State  of  Alabama,  Madison 
To  y  Bill  of  sale  >  county.  I,  Martha  A.  O'Neal,  wife 
W.  W.  Thompson,  j  of  Basil  W.  O'Neal,  of  said  county 
and  State,  for  and  in  consideration  of  the  sum  of  one  thou- 
sand dollars,  paid  at  and  before  the  ensealing  and  delivery 
hereof,  the  receipt  whereof  is  hereby  acknowledged,  have 
bargained,  sold,  and  transferred,  and  by  these  presents  do 
bargain,  sell,  and  convey,  to  said  Thompson,  of  said  county 
and  State,  all  my  undivided  right  and  interest  in  the  estate 
of  my  father,  Dudley  Sale,  late  of  said  county,  deceased, 
whether  real  or  personal.  In  witness  whereof,  I  have  here- 
unto subscribed  my  name,  and  affixed  my  seal,  this  24th  day 
of  January,  1^67."  "Martha  A.  O'Neal,  [seal]." 

"I,  Basil  W.  O'Neal,  of  the  county  of  Madison,  and  State 
of  Alabama,  husband  of  the  within  named  Martha  A.  O'Neal, 
do  hereby  consent  to  and  approve  the  sale  and  conveyance 
to  the  within  named  W.  W.  Thompson,  of  her  undivided 
right  and  interest  in  the  estate  of  her  father,  Dudley  Sale, 
late  of  said  county,  deceased,  for  the  consideration,  and  upon 
the  terms  expressed  in  the  within  and  foregoing  instrument 
of  transfer  and  convevance.  Witness  my  hand  and  seal,  this 
24th  day  of  January,  1867." 

"Basil  W.  O'Neal,  [sealj." 
Attached  to  this  instrument,  or  indorsed  on  it,  was  the 
certificate  of  a  justice  of  the  peace,  also  dated  the  24th  Janu- 
ary, 1867,  "  that  M.  A.  O'Neal  and  B.  W.  O'Neal,  whose  names 
are  signed  to  the  foregoing  deed  of  conveyance,"  and  who 
were  known  to  him,  "  acknowledged  before  me  [him]  on  this 
day  that,  being  informed  of  the  contents  of  the  conveyance, 
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they  executed  the  same  voluntarily,  on  the  day  the  same 
bears  date ;"  and  an  indorsement  by  the  probate  judge, 
stating  that  "  the  foregoing  conveyance  "  was  left  in  his  office 
for  record  on  the  6th  February,  1867.  The  court  held  that 
this  instrument  was  valid  and  effectual  to  convey  Mrs.  O'Neal's 
distributive  interest  in  the  estate  to  said  Thompson,  and 
therefore  rendered  a  decree  in  his  favor ;  to  which  ruling 
and  decree  she  reserved  an  exception,  and  now  assigns  the 
same  as  error. 

James  Robinson,  and  O'Neal  &  O'Neal,  for  appellant. 

D.  D.  Shelby,  contra. 

STONE,  J.—  "  The  property  of  the  wife,  or  any  part  thereof, 
may  be  sold  by  the  husband  and  wife,  and  conveyed  by  them, 
jointly,  by  instrument  of  writing  attested  by  two  witnesses." 
Rev.  Code,  §  2373.  "  Conveyances  of  a  wife's  property,  made 
in  writing  by  husband  and  wife  jointly,  and  acknowledged 
before  some  officer  authorized  to  take  acknowledgments  of 
conveyances,  are  as  valid  and  adequate  to  pass  the  wife's 
estate  as  if  the  same  were  attested  by  two  witnesses." — Rev. 
Code,  §  1552 ;  O'Neal  v.  Robinson,  45  Ala.  526. 

"  The  provision  [of  the  statute  above]  as  to  a  sale  of  the 
property  is  obviously  restrictive,  and  was  doubtless  intended 
to  prohibit  any  sale  of  the  wife's  property,  except  such  as 
might  be  made  by  the  husband  and  wife." — Smyth  v.  Oliver, 
31  Ala.  39. 

"The  separate  estate  of  a  married  woman,  held  under  the 
provisions  of  the  Code,  can  only  be  conveyed  by  her  and  her 
husband  jointly,  by  instrument  of  writing." — Warfidd  v. 
Ravisiex,  38  Ala.  518.  See,  also,  Northington  v.  Faber,  52  Ala. 
45  ;  Coleman  v.  Smith,  at  the  present  term. 

^  In  the  present  case,  the  wife  conveyed  alone,  by  instru- 
ment having  the  form  of  a  deed,  expressing  the  considera- 
tion, and  reciting  that  she  was  a  married  woman.  On  the 
same  paper,  on  the  same  day,  and  probably  at  the  same  time, 
the  husband  executed  a  paper  under  seal,  by  which  he  said 
he  did  "consent  to  and  approve  the  sale  and  conveyance  to 
the  within  named  W.  W.  Thompson  of  her  undivided  right 
and  interest  in  the  estate  for  the  consideration,  and 

upon  the  terms  expressed  in  the  within  and  foregoing  instru- 
ment of  transfer  and  conveyance."  The  instrument  signed 
and  sealed  by  Mrs.  O'Neal,  employs  the  words  bargain,  sell, 
and  convey. 

It  is  manifest  that  the  interest  of  Mrs.  O'Neal  was  not 
conveyed  by  her  and  her  husband  to  Thompson,  "jointly, 
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by  instrument  of  writing."  In  fact,  the  husband .  did  not 
convey  at  all.  The  writing  could  not  be  declared  on  as  the 
joint  conveyance  of  husband  and  wife ;  could  not,  in  fact,  be 
declared  on,  in  any  form,  as  the  conveyance  of  the  husband. 
He  did  not  assume  to  convey.  Acting,  and  consenting  that 
another  may  act,  are,  in  law,  very  different  transactions. 
O'Neal  only  consented  that  Mrs.  O'Neal  should  convey. 

In  Agricultural  Bank  of  Miss.  v.  Rice,  Oh.  J.  Taney  said: 
"In  order  to  convey  by  grant,  the  party  possessing  the  right 
must  be  the  grantor,  and  use  apt  and  proper  words  to  convey 
to  the  grantee  :  and  merely  signing  and  sealing  and  acknowl- 
edging an  instrument,  in  which  another  person  is  grantor,  is 
not  sufficient." — 4  How.  U.  S.  225,  241.  See,  also,  Harrison 
v.  Simmons,  at  the  present  term.  We  do  not  think  the  con- 
veyance shown  in  the  present  record  was  sufficient  to  trans- 
fer the  interest  of  Mrs.  O'Neal. 

It  may  be  thought  that  our  ruling  above  savors  of  techni- 
cal strictness.  It  should  be  borne  in  mind,  however,  that  it 
is  a  statutory  power,  under  which  the  present  conveyance  is 
sought  to  be  upheld.  When  regulations  are  prescribed  by 
statute,  not  even  courts  of  equity  can  dispense  with  their 
observance,  or  remedy  their  omission,  where  they  constitute 
the  apparent  policy  and  object  of  the  statute. — 1  Story's  Eq. 
Ju.  §  96. 

We  consider  it  unnecessary  to  notice  any  other  questions 
presented. 

The  decree  of  the  Probate  Court  is  reversed,  and  the  cause 
remanded,  to  be  proceeded  in  according  to  the  principles  of 
this  opinion. 


Glass  v.  Pinckard. 

Statutory  Action  of  Detinue  for  Several  Chattels. 

1.  Recovery  of  part  of  chattels  sued  for. — In  detinue,  or  the  corresponding 
statutory  action  for  the  recovery  of  personal  property  in  specie,  the  plaiutiff 
may  recover  a  part  only  of  the  several  chattels  sued  for,  and  is  not  bound  to 
recover  all  or  none. 

2.  Abstract  charge. — An  abstract  charge,  which  asserts  a  correct  legal  prop- 
osition, is  no  ground  for  reversal,  unless  the  record  shows  that  the  jury  were 
misled  by  it. 

Appeal  from  the  City  Court  of  Lee. 

Tried  before  the  Hon.  John  M.  Chilton.  • 

This  action  was  brought  bv  Neil  Pinckard,  against  Samuel 
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T.  Glass,  to  recover  "  the  following  personal  property :  one 
chesnut  sorrel  mule,  valued  at  $150 ;  about  forty-five  bushels 
of  corn,  valued  at  $45 ;  and  about  one  thousand  pounds  of 
fodder,  valued  at  $15,  with  the  value  of  the  hire  or  use 
thereof,  during  the  detention ;"  and  was  commenced  on  the 
11th  December,  1873.  On  the  trial,  the  defendant  reserved 
the  following  bill  of  exceptions:  "The  plaintiff  proved  the 
title  to  the  property  sued  for  to  be  in  him,  but  also  swore 
that  he  had  made  a  mortgage  of  said  property  to  the  defend- 
ant, to  secure  him  in  certain  advances  and  other  indebted- 
ness of  plaintiff  to  defendant ;  and  that  he  had  paid  all  of 
said  indebtedness  except  fifty  dollars,  and  had  tendered  to 
the  defendant  the  remainder  of  the  fifty  dollars,  but  after 
the  law-day  and  seizure  by  the  defendant ;  but  said  fifty  dol- 
lars tendered  was  enough  to  pay  all  of  said  mortgage  due  at 
the  date  of  said  tender,  and  which  the  said  defendant  refused 
to  take.  The  plaintiff  proved,  also,  the  defendant's  possses- 
sion  of  the  property  at  the  commencement  of  the  suit,  and 
his  refusal  to  deliver  the  same  to  the  plaintiff;  and  the  plain- 
tiff swore,  also,  that  the  note  mentioned  in  the  mortgage 
was  usurious,  having  twenty-five  per  cent,  in  the  face  of  the 
note.  The  defendant  pleaded  non  detinet,  and,  specially,  that 
he  held  said  property  for  an  unpaid  balance  on  said  mort- 
gage ;  and  he  introduced  his  mortgage,  which  had  a  power 
of  sale  and  seizure  in  it.  The  debt  secured  by  the  mortgage 
was  past  due ;  but  plaintiff  swore  that  the  same  had  been 
fully  paid,  except  the  fifty  dollars  tendered  and  refused,  even 
without  abating  the  usury  in  the  face  of  the  mortgage,  which 
was  twenty -five  pei  cent.  The  mule  was  proved  to  be  worth 
$150 ;  the  corn,  $45 ;  and  the  fodder,  $15.  This  was,  sub- 
stantially, all  the  evidence  in  the  case.  The  court  charged 
the  jury,  among  other  things,  that  they  might  find  for  the 
plaintiff,  for  some  of  the  property  sued  for,  and  for  the  de- 
fendant as  to  the  other  articles,  as  the  proof  might  satisfy 
them  that  the  title  was  with  the  plaintiff  or  with  the  defend- 
ant :  that,  in  this  action,  the  plaintiff  might  have  the  right 
to  recover  some  of  the  articles  sued  for,  and  not  the  others, 
sis  the  proof  might  show  the  right  and  title  to  be  in  the 
plaintiff  or  in  the  defendant.  To  this  charge  the  defendant 
excepted,"  and  he  now  assigns  it  as  error.  The  jury  returned 
a  verdict  for  the  plaintiff,  for  the  mule  only,  assessing  his 
value  at  $150. 

H.  C.  Lindsey,  for  appellant. — The  evidence  showed  that 
the  defendant  had  taken  possession  under  the  power  con- 
tained in  the  mortgage,  there  being  an  unpaid  balance  due. 
A  tender,  after  forfeiture,  does  not  reinvest  the  mortgagor 
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with  the  title,  so  as  to  enable  him  to  recover  at  law. — 2  Hil- 
liard  on  Mortgages,  480.  The  c barge  of  the  court  was  evi- 
dently based  on  the  idea,  that  the  equities  between  the  par- 
ties might  be  adjusted  in  this  action;  which  could  not  be 
done.  As  apart  of  the  mortgage  debt  was  due,  the  plaintiff 
could  not  recover  any  of  the  articles  sued  for. — 7  Ala.  807  ; 
14  Ala.  182. 

W.  H.  Barnes,  contra,  cited  Deshaza  v.  Lewis,  5  S.  &  P.  91 ; 
SeioeU  v.  Henry,  9  Ala.  24 ;  McLeod  v.  Powe  &  Smith,  12  Ala. 
12  ;  Bradley  v.  Andress,  30  Ala.  80. 

STONE,  J. — The  present  suit  was  brought  to  recover  sev- 
eral chattels,  under  the  statute  providing  for  the  recovery  of 
personal  property  in  specie.  In  such  action,  it  is  an  indis- 
putable legal  proposition,  that  the  plaintiff  may  have  the 
legal  right  to  recover  some  of  the  chattels  sued  for,  and  may 
not  have  the  title  and  right  of  recovery  as  to  other  chattels 
described  in  his  complaint.  There  is  no  rule  of  law  which 
requires  that,  in  such  action,  the  plaintiff  must  recover  all  or 
none.  The  charge  excepted  to  simply  asserted  this  clear 
legal  proposition  ;  and,  looking  alone  to  its  terms,  we  find  no 
error  in  it. 

2.  It  is  contended,  however,  that  the  evidence  is  all  set  out 
in  the  bill  of  exceptions ;  that,  according  to  it,  the  plaintiff's 
right  of  recovery  was  the  same  as  to  each  chattel  sued  for ; 
and  that,  inasmuch  as  he  failed  to  recover  two  of  the  arti- 
cles, while  he  succeeded  in  his  suit  as  to  one,  the  charge 
was  evidently  improper.  The  bill  of  exceptions  does  say, 
"This  was,  substantially,  all  the  evidence  in  the  case."  It 
shows,  however,  that  a  mortgage  was  in  evidence  ;  and  neither 
the  mortgage,  nor  a  statement  of  its  contents,  is  furnished 
to  us.  In  this  state  of  the  record,  we  can  not  know  what 
were  the  contents  of  the  mortgage,  Its  provisions,  in  rela- 
tion to  the  corn  and  fodder,  may  have  been  entirely  different 
from  those  which  referred  to  the  mule.  From  any  thing 
shown  to  us,  the  charge  given  was  abstract.  But  an  abstract 
charge,  which  asserts  a  correct  legal  proposition,  is  no  ground 
for  reversal,  unless  it  is  made  to  appear  that  the  jury  was 
thereby  misled.— 1  Brick.  Dig.  336,  §  14. 

Few  cases  could  come  before  us,  in  which  we  would  pro- 
nounce sentence  of  reversal,  merely  because  a  charge  was 
abstract,  if  otherwise  free  from  error.  The  general  rule  is, 
that  where  a  charge  is  legally  correct,  although  too  general, 
or  obscure,  or  ambiguous  in  its  terms,  or  liable  to  mislead, 
the  party  objecting  must  seek  redress  through  explanatory 
or  more  specific  charges ;  and  neglecting  to  do  so,  he  will 

Vol.  lvl 


1876.]  OF  ALABAMA.  595 

[Chandler  v.  Jones.] 

not  be  heard  to  complain  in  this  court. — 1  Brick.  Dig.  336, 
§10. 

There  is  not  enough  in  this  record  to  enable  us  to  affirm 
that  the  jury  was  misled  by  the  charge  given. 

The  judgment  is  affirmed. 


Chandler  v.  Jones. 

Statutory  Action  of  Detinue  for  Horse. 

1.  judgment  by  default. — In  detinue,  or  the  corresponding  statutory  action 
for  the  recovery  of  personal  property  in  specie,  the  rendition  of  judgment 
final  by  default,  without  the  intervention  of  a  jury,  ascertaining  the  value  of 
the  property,  and  assessing  the  damages  for  its  detention,  is  erroneous. 

Appeal  from  the  Circuit  Court  of  Lauderdale. 

The  record  does  not  show  the  name  of  the  presiding  judge. 

This  action  was  brought  by  H.  C.  Jones,  against  E.  G. 
Chandler,  for  the  recovery  of  a  horse,  with  damages  for  its 
detention  ;  and  was  commenced  before  a  justice  of  the  peace. 
The  justice  having  rendered  judgment  for  the  plaintiff,  the 
defendant  carried  the  case,  by  appeal,  into  the  Circuit  Court ; 
and  in  that  court,  the  defendant  having  failed  to  appear,  the 
court  rendered  final  judgment  by  default  for  the  plaintiff,  as- 
sessing the  alternate  value  of  the  horse  at  $50,  and  the  dam- 
ages for  its  detention  at  $20.  This  judgment  is  now  assigned 
as  error. 

O'Neal  &  O'Neal,  for  appellant. 

BBICKELL,  C.  J.— The  rendition  of  final  judgment  by 
default,  in  an  action  of  detinue,  without  the  intervention  of 
a  jury,  ascertaining  the  value  of  the  chattel  sued  for,  and  as- 
sessing damages  for  its  detention,  is  erroneous. 

The  judgment  is  reversed,  and  the  cause  remanded. 
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Davidson  v.  Washburn. 

Petition  for  Mandamus  to  Justice  of  the  Peace. 

1.  When  mandamus  lies  to  justice  of  (he  peace. — A  mandamus  will  not  lie 
from  the  Circuit  Court  to  a  justice  ot  the  peace,  to  compel  him  to  vacate  and 
set  aside  a  judgment  by  default  in  an  attachment  case,  ou  the  ground  that  it 
was  prematurely  rendered. 

Appeal  from  the  Circuit  Court  of  Blount. 

Tried  before  the  Hon.  Louis  Wyeth. 

In  the  matter  of  the  petition  of  William  Davidson,-  for  a 
writ  of  mandamus  to  Elisha  Washburn,  a  justice  of  the  peace 
of  said  county,  commanding  him  to  vacate  and  set  aside  a 
judgment  by  default,  rendered  by  him  against  said  William 
Davidson,  in  an  attachment  case,  on  the  ground  that  it  was 
prematurely  rendered  at  the  return  term  of  the  writ.  The 
petition,  which  was  under  oath,  was  filed  in  the  Circuit 
Court  on  the  8th  March,  1876,  and  alleged  that  the  attach- 
ment was  issued  by  said  justice  on  the  7th  February,  1.^76, 
in  favor  of  one  Jerry  C.  Walker,  claiming  one  hundred  dol- 
lars for  rent  and  supplies,  and  was  made  returnable  before 
said  justice,  on  the  19th  February,  1876;  that  on  that  day, 
the  attachment  having  been  levied  on  the  defendant's  prop- 
erty, the  justice  proceeded  to  render  judgment  by  default 
against  him,  for  want  of  an  appearance  ;  that  after  the  ren- 
dition of  this  judgment,  but  at  the  same  term  of  the  justice's 
court,  he  appeared  by  attorney,  and  moved  to  set  aside  the 
judgment,  and  to  reinstate  the  cause  on  the  docket  for  trial 
at  the  next  term ;  and  that  his  motion  was  overruled  and 
refused.  The  petition  alleged,  also,  that  the  petitioner  was 
not  indebted  to  said  Walker  for  rent  or  supplies.  P.  M. 
Musgrove,  as  amicus  curia',  filed  a  demurrer  to  the  petition, 
on  the  grounds — "  1st,  that  a  mandamus  will  not  lie  to  a 
magistrate's  court;  2d,  that  the  petitioner  has  an  adequate 
remedy  by  appeal  or  certiorari  ;  and,  3d,  that  the  facts  stated 
do  not  authorize  the  granting  of  a  mandamus"  The  court 
sustained  the  demurrer,  and  dismissed  the  petition ;  from 
which  judgment  this  appeal  is  taken  (Session  Acts  1868,  p. 
410,  §  1),  and  it  is  now  assigned  as  error. 

Hamtt.t,  &  Dickinson,  with  Rice,  Jones  &  Wiley,  for  ap- 
pellant, cited  Rev.  Code,  §§  2660,  3220,  3286,  3000 ;  Standi- 
fer  v.  Toney,   Grantland  &  Co.,  43  Ala.  70 ;  Ex  parte  Jones,  1 
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Ala.  15 ;  Etheridge  v.  Hall,  7  Porter,  47  ;  Ex  parte  King,  27 
Ala.  387  ;  Ex  parte  Hendree,  49  Ala.  360. 

STONE,  J. — Mandamus  is  an  extraordinary  legal  writ,  or 
process,  issued  by  courts  of  superior  jurisdiction,  command- 
ing the  exercise  of  ministerial  functions,  and,  when  nec- 
essary, directing,  controlling,  and  compelling  the  perform- 
ance of  such  functions,  when  one  who  fills  an  official  trust 
fails  or  refuses  to  perform  such  ministerial  duty.  In  cases 
falling  within  this  class,  the  court  not  only  compels  action, 
but  directs  in  what  manner  it  shall  be  performed.  When, 
however,  the  powers  of  this  process  are  invoked,  to  compel 
judicial  action  by  inferior  courts  or  magistrates,  the  rule  is 
different.  Such  inferior  courts  or  magistrates,  when  they 
fail  or  refuse  to  do  so,  will  be  compelled  to  entertain  and  ex- 
ercise jurisdiction.  They  will  not  be  controlled  in  the  man- 
ner of  its  exercise,  nor  directed  as  to  what  judgment  they 
shall  render.  They  will  be  commanded  to  render  a  judg- 
ment, but  not  a  particular  or  specified  judgment.  So,  if 
judgment  has  been  pronounced,  no  matter  how  erroneous  in 
law  or  fact,  mandamus  is  not  the  appropriate  remedy  for  cor- 
recting, vacating,  or  annulling  such  judgment.  It  has  none 
of  the  powers  or  properties  of  a  writ  of  error. — See  Moses 
on  Mandamus,  pages  134  et  seq. 

In  Ex  parte  Koon,  1  Denio,  644,  it  was  said :  "  It  [manda- 
mus'] lies  to  correct  many  errors  of  ministerial  officers,  and 
even  those  of  courts,  when  in  the  exercise  of  mere  ministe- 
rial functions.  But  in  no  case  does  it  lie  to  compel  a  judi- 
cial tribunal  to  render  any  particular  judgment,  or  to  set 
aside  a  decision  already  made." — §ee,  also,  Ex  parte  Burr, 
9  Wheat.  529 ;  State,  ex  rel.  v.  Boiven,  6  Ala.  511 ;  Cuthbert  v. 
Lewis,  6  Ala.  262 ;  Ex  parte  Henry,  24  Ala.  638 ;  Ex  parte 
Elston,  25  Ala.  72  ;  Ex  parte  Putnam,  20  Ala.  592. 

The  judgment  rendered  in  this  cause  by  the  justice  of  the 
peace  was  prematurely  rendered  ;  still  it  was  a  judgment, 
finally  disposing  of  the  cause  in  that  court.  If  it  had  been 
rendered  in  the  Circuit  Court,  under  similar  circumstances, 
an  appeal  would  have  lain  to  this  court,  and  such  judgment 
would  have  been  reversed. — Standifer  v.  Toney,  43  Ala.  70. 
If  the  judgment  rendered  was  substantially  unjust,  the  de- 
fendant (petitioner  in  this  cause)  could  have  appealed  to  the 
Circuit  Court,  and  there  could  have  had  a  trial  de  novo. 
Mandamus  will  be  granted,  only  where  there  is  a  specific  le- 
gal right,  and  no  other  specific  legal  remedy  adequate  to  its 
enforcement. — 2  Brick.  Dig.  240,  §§  4-5.  , 

In  any  view  we  can  take  of  this  case,  we  hold  that  the 
Circuit  Court  did  not  err  in  refusing  to  award  a  mandamus. 

The  judgment  is  affirmed. 
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McDade  v.  McDade. 

Sale  of  Lands  for  Partition  among  Tenants  in  Common, 

1.  Limitation  of  appeal. — Six  months  is  the  limitation  of  an  appeal  from  a 
decree  rendered  by  a  judge  of  probate,  ordering  a^sale  of  lands  for  partition 
among  tenants  in  common.     (Kev.  Code,  §§  3120,  2247,  2244,  subd.  6  a.) 

Appeal  from  a  decree  rendered  by  the  judge  of  probate 
of  Montgomery  county,  in  the  matter  of  the  petition  of 
Charles  McDade,  asking  an  order  for  the  sale  of  certain 
lands,  belonging  to  himself  and  others  as  tenants  in  common, 
for  partition,  or  equitable  division  among  the  parties  in  in- 
terest. The  petition  was  filed  on  the  4th  October,  1874,  and 
was  set  for  hearing  on  the  14th  November  following ;  and 
on  that  day  an  order  or  decree  was  made,  granting  the 
prayer  of  the  petition,  and  appointing  commissioners  to 
make  the  sale.  This  order,  however,  was  set  aside,  and 
another  order  of  sale  was  granted,  on  the  same  petition,  on 
the  4th  December,  1874 ;  and  no  sale  having  been  made 
under  this  order,  another  order  was  granted  on  the  11th  Oc- 
tober, 1875.  Under  this  last  order,  a  sale  was  made  by  the 
commissioners ;  and  their  report  of  the  sale  was  ratified  and 
confirmed  by  the  judge  of  probate  on  the  24th  November, 
1875.  The  appeal  was  suSd  out  by  the  defendants,  on  the 
5th  September,  1876,  "from  the  orders,  judgment,  and  decrees 
rendered  in  said  cause  by  said  court."  The  appellee  sub- 
mitted a  motion  to  dismiss  the  appeal,  on  the  ground  that  it 
was  barred  by  the  statute  of  limitations. 

D.  Clopton,  for  the  motion. 

D.  S.  Troy,  contra. 

MANNING,  J.— By  section  2247  of  the  Eevised  Code, 
H  any  party  to  a  suit  or  proceeding,  aggrieved  by  a  final 
judgment,  decree,  or  order  of  the  judge  of  probate,  in  such 
suit  or  proceeding,  may  appeal  to  the  Circuit  or  Supreme 
Court,  under  the  rules  regulating  appeals  from  the  Courts  of 
Probate,"  <sc.  These  rules  for  appeal,  in  a  case  for  partition, 
are  contained  in  clause  6  a,  of  section  2244,  and  require  that 
such  appeal  be  taken  within  six  months.     More  than  that 
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time  elapsed,  after  the  final  order  in  this  cause  was  made, 
before  the  appeal  was  sued  out ;  and  it  must,  therefore,  be 
dismissed. 


Pierce  &  Morrison  v.  Jackson. 

Statutory  Action  of  Detinue  for  Bales  of  Cotton. 

1.  Articles  of  partnership  construed  as  "conveyance  to  secure  a  debt,"  under 
registration  statutes. — A  stipulation,  in  written  articles  of  partnership  for  the 
cultivation  of  a  plantation  for  a  term  of  years,  that  one  of  the  partners,  to 
whom  the  land  belonged,  and  who  had  sold  to  the  other  a  half  interest  in  the 
mules,  farming  implements,  jfeo.,  taking  his  notes  for  the  agreed  price,  "shall 
have  a  lieu  upon  the  produce  of  said  farm,  and  upon  the  stock  and  mules  on 
said  farm,  to  secure  the  payment  of  the  said  notes,"  and  that  he  is  "author- 
ized to  control  the  crops  grown  on  said  farm  exclusively,  and  to  sell  the  cot- 
ton,'' makes  the  instrument  a  " conveyance  to  secure  a  debt"  (Rev.  Code, 
§  1561 ),  and  authorizes  its  registration  ;  and  being  properly  acknowledged, 
certified,  and  recorded,  it  is  admissible  in  evidence  without  further  proof  of 
its  execution. 

2.  Objection  to  evidence  admissible  for  particular  purpose  only, — A.  motion  to 
exclude  evidence,  not  specifying  any  particular  ground  of  objection,  may  be 
overruled,  if  the  evidence  is  admissible  for  any  purpose  whatever  :  the  party 
objecting  should  ask  a  charge  limiting  its  effect. 

3.  Who  may  maintain  action. — A  partner  who,  by  express  stipulation  in  the 
articles  of  partnership  (for  the  cultivation  of  a  farm  for  a  term  of  years),  has 
"a  lien  on  the  produce  of  the  said  farm,  and  upon  the  stock  and  mules  ou 
said  farm,  to  secure  the  payment  of"  his  co-partner's  notes  for  a  half  interest 
in  them,  and  is  authorized  "to  control  the  crops  grown  on  6aid  farm  exclu- 
sively, and  to  sell  the  cotton,"  may  maintain  an  action  of  detinue  for  the  cot- 
ton in  his  own  name. 

4.  Charge  ignoring  material  question  of  fact. — Where  the  plaintiff's  right  of 
recovery  depends  on  several  questions  of  fact,  to  be  determined  by  a  consider- 
ation of  oral  evidence,  a  charge  which  bases  his  right  of  recovery  on  one  of 
these  facts  only,  ignoring  or  disregarding  the  others,  is  erroneous. 

Appeal  from  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  John  A.  Minnis. 

This  action  was  brought  by  W.  S.  Jackson,  against  Pierce 
&  Morrison  (or  Pierce,  Morrison  &  Co.,  as  the  name  is  indif- 
ferently written  in  the  transcript),  to  recover  six  bales  of  cot- 
ton, the  marks  of  which  were  particularly  described,  together 
with  damages  for  their  detention ;  and  was  commenced  on 
the  20th  January,  1871.  The  defendants  pleaded  "  the  gen- 
eral issue,"  and  issue  was  joined  on  that  plea.  On  the  trial, 
as  the  bill  of  exceptions  states,  the  plaintiff  introduced  in 
evidence  "  a  paper  writing,  in  words  and  figures  as  follows" : 

"  State  of  Alabama,  )  This  agreement,  made  and  entered 
Bullock  county,     j  into  this  7th  day  of  January,  1870, 
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between  W.  S.  Jackson  and  E.  S.  Appleby,  witnesseth,  that 
the  said  W.  S.  Jackson  has  this  day  sold  to  the  said  E.  S. 
Appleby  one  half  interest  in  the  following  personal  property ;" 
specifying  eight  mules,  three  horses,  thirty  head  of  cattle, 
hogs,  sheep,  wagons,  corn,  fodder,  &c. ;  "  all  now  on  the  farm 
of  said  Jackson,  and  valued  at  $3,598,  at  and  for  the  sum  of 
$1,587.50 ;  and  has  received  from  the  said  Appleby,  in  part 
payment  of  said  interest,  one  half  interest  in  one  wagon,"  &c, 
"valued  at  $423,  at  and  for  the  sum  of  $211.50 ;  and  to  secure 
the  remainder  of  said  sum,  has  taken  the  said  Appleby's  two 
promissory  notes,  each  dated  this  day,  and  payable  in  the 
sum  of  $793.75  each ;  one  due  at  twelve  months,  and  the 
other  on  the  6th  January,  1872,  with  interest  from  the  1st 
January  next.  This  agreement  further  shows,  that  the  said 
Appleby  and  Jackson  farm  together,  on  the  farm  of  the  said 
Jackson,  in  this  county,  for  five  years  next  ensuing,  on  the 
followiDg  terms :  The  said  Appleby  agrees,  on  his  part,  to 
endeavor  to  procure  the  necessary  hands,  and  to  give  his 
undivided  attention  and  superintendence  to  the  cultivation 
of  said  farm,  and  to  use  the  personal  property  hereinbefore 
described  in  the  cultivation  of  said  farm.  The  said  Jackson 
agrees  to  furnish  the  said  plantation,  or  farming  lands.  The 
annual  expenses  of  running  said  farm  are  first  to  be  paid  out 
of  the  proceeds  of  said  crops  grown  thereon,  and  the  balance 
to  be  equally  divided.  This  agreement  shall  cease,  during 
said  term,  only  in  the  event  the  said  Jackson  shall  sell  said 
lands,  and  shall  also  give  notice  of  the  same  on  the  15th  De- 
cember of  the  year  in  which  a  sale  shall  be  made,  and  also 
pay  to  the  said  Appleby  $300.  Tbe  said  Appleby  shall  have 
the  right  to  use,  for  his  family  consumption,  any  of  the  corn, 
meat,  or  potatoes  raised  on  said  farm,  free  of  charge.  The 
said  Jackson  shall  have  a  lien  upon  the  produce  of  said 
farm,  and  upon  the  stock  and  mules  on  said  farm,  to  secure 
the  payment  of  the  notes  hereinbefore  described ;  and  it  is 
herein  and  hereby  declared  that  such  lien  is  hereby  created. 
In  the  event  of  a  separation,  or  termination  of  this  contract  at 
the  close  of  the  present  year,  as  hereinbefore  provided,  losses 
from  death  of  stock  [are]  to  be  borne  equally,  share  and 
share  alike ;  and  then  each  [is]  to  receive  back  such  articles 
as  have  been  put  into  the  general  stock.  And  now,  the  bet- 
ter to  secure  the  said  Jackson  in  the  premises,  it  is  hereby 
stipulated  that  the  said  Jackson  is  hereby  authorized  to  con- 
trol the  crops  grown  on  said  farm  exclusively,  and  to  sell  the 
cotton.  The  said  Appleby  shall  have  the  power  to  sell  or 
trade  three  of  the  oldest  mules,  and  five  oxen,  and  shall 
account  to  the  said  Jackson  for  the  same.  In  witness 
whereof,"  &c. 

Voii  T.vi. 
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This  instrument  was  under  seal,  and  was  signed  by  said 
Jackson  and  Appleby  ;  and  attached  to  it,  or  indorsed  on  it, 
was  the  certificate  of  the  probate  judge,  as  to  its  acknowl- 
edgment before  him  by  the  parties  on  the  day  of  its  date, 
and  its  registration  on  the  next  day.  "  To  the  introduction, 
with  this  paper,  of  the  certificate  of  record  thereof,  defend- 
ants objected  ;  the  court  overruled  the  objection,  and  defend- 
ants excepted.  The  plaintiff  was  then  examined  as  a  witness 
in  his  own  behalf,  and  testified,  that  he  entered  into  an 
agreement  with  said  Appleby  about  the  latter  part  of  the 
year  1869,  the  terms  of  which  are  set  out  in  said  written 
contract ;  that  they  operated  a  plantation  in  Bullock  county, 
under  said  agreement,  during  the  year  1870;  that  their 
enterprise  was  not  successful,  and  the  concern  lost  money ; 
that  in  the  fall  of  said  year,  after  most  of  the  crop  was  gath- 
ered, he  one  day  carried  into  Union  Springs  three  bales  of 
the  cotton  raised  on  said  plantation,  and  stored  them  in  a 
warehouse  in  said  town ;  that  Appleby  next  day  carried  three 
more  bales  of  said  cotton  into  Union  Springs,  and  stored 
them  likewise,  taking  receipts  for  all  the  six  bales,  which 
receipts  he  gave  to  witness  ;  that  the  first  three  bales  were 
marked  J.  &  A.,  and  the  last  three  were  marked  J.  &  A., 
with  the  addition  of  some  other  mark  not  recollected  by  him ; 
that  he  found  out  soon  afterwards  that  said  Appleby,  with- 
out his  knowledge  or  consent,  had  shipped  said  six  bales  of 
cotton  to  Montgomery ;  that  he  (witness)  then  started  for 
Montgomery,  but  missed  the  railroad  train  at  Union  Springs, 
and  telegraphed  to  Lehman,  Durr  &  Co.,  his  commission 
merchants  in  Montgomery,  to  seize  and  hold  the  cotton ; 
that  he  proceeded  to  Montgomery  the  next  day,  and  saw  Mr. 
Durr,  of  said  Lehman,  Durr  &  Co.,  who  told  him,  that  the 
cotton  was  'all  right,'  and  in  the  warehouse  of  the  defend- 
ants, with  whom  it  had  been  stored  as  warehouse-men  ;  that 
Lehman,  Durr  &  Co.  afterwards  sold  the  cotton  for  him,  and 
paid  the  proceeds  to  him ;  that  Lehman,  Durr  &  Co.  wrote 
to  him,  some  time  afterwards,  that  the  cotton  was  falsely 
packed ;  that  he  then  came  to  Montgomery,  and  went  to  the 
warehouse  of  the  defendants,  who  pointed  out  to  him  six 
bales  of  cotton,  as  the  six  bales  shipped  to  them  by  Appleby, 
and  did  not  then  set  up  any  claim  to  said  cotton,  nor  object 
to  its  being  taken  by  witness ;  that  they  were  only  bailees  of 
the  cotton,  saying  that  it  was  falsely  packed.  Witness  said, 
that  he  did  not  remember  how  said  bales  were  marked  at 
that  time ;  that  there  was  something  [?j  about  the  marks ; 
that  they  were  not  marked  J.  &  A.,  but  J.  &  A.  were  scratched 
out ;  that  by  these  marks,  and  the  general  appearance  of 
the  cotton,  he  knew  that  the  cotton  was  his,  and  is  that 
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which  is  now  sued  for.  "Witness  testified,  also,  that  there 
was  nothing  due  to  said  Appleby  on  a  settlement  of  their 
partnership  affairs ;  that  when  they  broke  up,  each  took  the 
personal  property  he  had  put  in ;  and  that  said  Appleby, 
when  witness  last  heard  of  him,  was  in  Monroe  county,  and 
had  never  laid  any  claim  to  the  cotton. 

"This  being  all  the  evidence,  the  court  charged  the  jury, 
among  other  things,  'that  under  this  written  instrument, 
except  as  to  a  bona  fide  purchaser  without  notice,  the  plaintiff 
had  the  exclusive  right  to  control  and  sell  the  cotton,  if  they 
find  from  the  proof  that  there  was  nothing  coming  to  Apple- 
by, and  that  the  cotton  was  raised  on  the  plantation  culti- 
vated by  Jackson  and  Appleby  that  year,  and  Jackson  has  a 
right  to  maintain  this  action.'  To  this  charge  defendants 
excepted.  The  court  charged  the  jury,  also  :  '  If  you  find, 
from  the  evidence,  that  these  six  bales  of  cotton  were  raised 
on  the  Jackson  plantation,  you  will  find  for  the  plaintiff.' 
To  this  charge,  also,  defendants  excepted." 

These  charges  are  now  assigned  as  error,  together  with 
the  refusal  of  several  charges  asked  by  the  defendants,  and 
the  "  admitting  in  evidence  the  articles  of  partnership  (or 
agreement)  between  Jackson  and  Appleby,  and  the  certificate 
of  the  registration  thereof." 

Blakey  &  Ferguson,  for  appellants. 

Sayre  &  Graves,  contra. 

STONE,  J. — The  paper  offered  in  evidence  in  this  case  is 
more  than  an  agreement  of  partnership,  or  joint  adventure. 
It  gives  to  Jackson  "  a  lien  on  the  produce  of  said  farm,  and 
upon  the  stock  and  mules  on  said  farm,"  to  secure  the  pay- 
ment of  Appleby's  notes  given  for  part  purchase  of  the  prop- 
erty. A  further  stipulation  is,  that  Jackson  "  is  authorized 
to  control  the  crops  grown  on  said  farm,  exclusively,  and  to 
sell  the  cotton."  These  features  of  the  agreement  constitute 
it  a  "  conveyance  to  secure  a  debt,"  and  authorized  its  reg- 
istration ;  and  being  duly  acknowledged,  certified,  and  record- 
ed according  to  law,  it  was  admissible  in  evidence,  without 
further  proof  of  its  execution. — Rev.  Code,  §§  1543,  1548, 
1554,  1561. 

2.  The  contract  being  evidence  for  one  purpose,  the  City 
Court  did  not  err  in  receiving  it  in  evidence. — 1  Brick.  Dig. 
810,  §§  98,  99. 

3.  The  contract,  giving  to  Jackson  the  exclusive  right  to 

control  and  sell  the  cotton,  in  effect  arms  him  with  the  right 

and  power  of  a  mortgagee ;  and  he  may  maintain  an  action 
Vol.  lvi. 
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in  his  own  name  for  recovery  of  the  cotton.  Less  than  this 
would  not  give  him  control,  or  the  power  to  effect  a  sale.  A 
right  to  the  present  possession  of  personal  chattels  will  sup- 
port an  action  of  detinue. — 1  Brick.  Dig.  572,  §§  7,  8,  9, 
10,  17,  19. 

4.  With  the  exception  of  the  written  contract,  denning  the 
several  rights  of  Jackson  and  Appleby,  all  the  testimony  in 
this  cause  was  oral.  The  right  of  plaintiff  to  recover  was 
dependent  on  several  questions  of  fact.  Among  these  ques- 
tions were  the  inquiries — first,  whether  the  cotton  in  contro- 
versy was  grown  on  the  said  Jackson  plantation,  after  the 
making  of  the  contract  read  in  evidence ;  and,  second, 
whether  the  cotton  was  in  the  possession  of  defendants 
when  the  suit  was  brought.  Both  these  questions  of  fact  it 
was  necessary  for  the  jury  to  find,  before  they  could  render 
a  verdict  in  favor  of  plaintiff  for  the  cotton.  There  should 
also  have  been  proof  of  value,  before  the  jury  would  be 
authorized  to  assess  the  alternate  value  of  the  cotton.  The 
record  declares  that  it  contains  all  the  evidence,  and  there  is 
nothing  said  about  value.  There  is  no  point  made,  however, 
on  the  question  of  value.  The  court  instructed  the  jury  to 
find  for  the  plaintiff,  if  they  found,  "from  the  evidence,  that 
these  six  bales  of  cotton  were  raised  on  the  Jackson  planta- 
tion." This  charge  brought  the  investigations  of  the  jury 
within  too  narrow  a  compass.  The  other  material  facts, 
dependent  on  oral  proof,  should  also  have  been  submitted  to 
the  jury— 1  Brick.  Dig.  341,  §§  80,  85,  86;  Kev.  Code,  §2678. 

For  this  error,  the  judgment  of  the  City  Court  is  reversed, 
and  the  cause  remanded. 


Keller  v.  Holland's  Adm'r. 

Action  for  Breach  of  Special  Contract. 

1.  Abstract  charge. — A  charge  which  is  not  applicable  to  the  evidence,  or 
which  assumes  as  proved  a  fact  or  facts  of  which  there  is  no  evidence  whatever, 
or  assumes  that  there  is  evidence  tending  to  prove  facts  of  which  there  is  no 
evidence  whatever,  is  abstract,  and  properly  refused  for  that  reason. 

Appeal  from  the  Circuit  Court  of  Lee. 
Tried  before  the  Hon.  L.  B.  Strange. 
This  action  was  brought  by  O.  S.  Holland,  against  Daniel 
J.  Keller,  to  recover  damages  for  the  breach  of  a  special  con- 
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tract,  by  which  the  plaintiff  undertook  to  assist  the  defendant 
in  effecting  sales  of  a  certain  patent  right  for  improved 
apparatus  used  in  the  manufacture  of  carbureted  hydrogen 
gas ;  and  was  commenced  on  the  28th  February,  1874.  The 
opinion  renders  it  unnecessary  to  state  the  facts  at  length. 
The  refusal  of  a  charge  asked  by  the  defendant  is  the  only 
matter  assigned  as  error. 

J.  M.  Chilton,  and  J.  M.  Russell,  for  appellant. 

W.  H.  Barnes,  contra. 

BRICKELL,  C.  J. — The  only  error  assigned  is,  the  refusal 
of  the  Circuit  Court  to  give  the  charge  requested  by  the  ap- 
pellant. A  charge  not  applicable  to  the  evidence,  or  which 
assumes  as  proved  a  fact  or  facts  of  which  there  is  no  evi- 
dence, or  assumes  there  is  evidence  tending  to  prove  such 
facts,  when  there  is  a  total  absence  of  evidence  in  reference 
to  them,  ought  not  to  be  given.  It  would  have  an  immedi- 
ate tendency  to  confuse  and  mislead  the  jury,  distracting 
their  attention  from  the  matter  which  they  are  to  try,  and 
render  trials  almost  interminable.  We  have  carefully  exam- 
ined the  bill  of  exceptions,  and  have  not  discovered  any 
evidence  having  a  tendency  to  prove  the  facts  on  which  the 
charge  is  based.  Whether  it  asserts  the  law  correctly  or  not, 
is  immaterial.     It  was  properly  refused. 

The  judgment  must  be  affirmed. 


Burkham  Brothers  v.  Daniel. 

Action  for  Breach  of  Special  Contract  for  Personal  Services. 

1.  Construction  of  charges.— In  the  construction  of  charges  given  by  the 
court  below,  this  court  will  not  hold  a  charge  abstract,  and  apply  to  it  the 
doctrine  of  error  without  injury,  when  there  is  any  evidence  whatever  tending 
to  prove  the  facts  on  which  it  is  based. 

2.  Contract  for  personal  services ;  stipulation  to  indemnify  against  mistakes. 
In  a  contract  for  the  performance  of  personal  services  requiring  skill,  care, 
and  diligence,  although  the  person  employed  stipulates  that  he  will  make  good 
all  losses  caused  by  his  mistakes,  and  does  make  reparation  for  all  mistakes  to 
which  his  attention  is  called,  such  mistakes  may  nevertheless  justify  the  em- 
ployer in  putting  an  end  to  the  contract. 

3.  Waiver  of  breach;  release,  accord  and  satisfaction. —It  a  person,  on  being 
discharged  by  his  employer  before  the  expiration  of  the  period  for  which  he 
had  contracted  to  serve,  asks  for  a  statement  of  his  account;  which  being  fur- 
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nished  to  him,  he  draws  out  the  amount  due  to  him  up  to  that  time,  except  a 
small  balance  ($2. 40),  which  he  allows  to  remain,  under  legal  advice;  "saying 
nothing  to  the  defendant  at  the  time  about  said  settlement,  or  his  reason  tor 
leaving  said  balance,  and  keeps  said  account  in  his  possession," — this  is  not  a 
waiver  of  his  rights  under  the  contract:  it  is  not  a  release,  nor  an  accord  and 
satisfaction. 

Appeal  from  the  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  James  Q.  Smith. 

This  action  was  brought  by  Robert  A.  Daniel,  against  C, 
B.  Burkham  and  E.  G.  Burkham,  partners  doing  business 
under  the  firm  name  of  Burkham  Brothers,  to  recover  dam- 
ages for  an  alleged  breach  of  a  verbal  contract,  by  which 
plaintiff  undertook  to  serve  defendants  in  the  capacity  of  a 
cotton- weigher,  for  a  period  of  seven  months,  commencing  on 
the  18th  August,  1873,  at  the  rate  of  $125  per  month,  and 
was  disci)  arged  by  them  before  the  expiration  of  the  term. 
The  action  was  commenced  on  the  9th  April,  1874  The 
complaint  contained  the  common  counts,  and  a  special  count 
on  the  contract,  alleging  its  breach  by  the  defendants,  on  the 
29th  November,  1873,  by  discharging  the  plaintiff  without 
just  cause  or  excuse,  although  he  was  ready  and  willing  to 
continue  the  performance  of  his  services  under  the  contract. 
The  defendants  pleaded  the  general  issue,  "in  short  by  con- 
sent, with  leave  to  give  in  evidence  any  matter  that  might 
be  specially  pleaded,  and  with  like  leave  to  the  plaintiff  in 
reply." 

On  the  trial,  as  the  bill  of  exceptions  states,  the  plaintiff 
testified  in  his  own  behalf,  as  follows :  "About  the  middle  of 
August,  1873,  plaintiff  entered  into  a  contract  with  defendant 
(C.  B.  Burkham),  who  was  then  engaged  in  the  cotton  ware- 
house business  in  the  city  of  Montgomery,  to  serve  him  as  a 
cotton-weigher  until  the  middle  of  March,  1874,  at  and  for 
the  compensation  of  $125  per  month.  He  and  defendant 
were  negotiating  about  two  months,  before  they  finally  con- 
summated the  contract.  Plaintiff  represented  to  defendant, 
before  making  said  contract,  that  he  was  an  experienced  and 
skillful  cotton-weigher,  and  had  been  engaged  in  the  business 
about  eight  or  nine  years,  in  Columbus  and  Atlanta,  Geor- 
gia ;  and  it  was  also  understood  and  agreed  between  them, 
that  plaintiff  was  to  make  good  all  mistakes  he  might  make 
in  weighing  cotton.  Defendant  told  him,  that  he  had  writ- 
ten to  parties  in  Columbus  and  Atlanta,  and  was  satisfied  from 
their  statements  that  plaintiff  was  a  competent  cotton-weigher. 
While  in  the  defendants'  employment,  plaintiff  made  a  mis- 
take of  one  hundred  pounds  in  weighing  a  lot  of  cotton  be- 
longing to  Griel  &  Brother,  which  he  paid  for ;  and  he  made 
another  mistake  of  one  hundred  pounds  in  weighing  some 
cotton  for-LeGrand  &  Co.,  which  he  discovered  and  corrected 
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in  time  to  prevent  any  loss  on  account  of  it.  Another  mis- 
take of  one  hundred  pounds,  he  thinks  he  made,  but  is  not 
clear  about  it.  These  hundred  pounds  mistakes  are  common 
among  cotton-weighers.  Defendant  paid  up  all  that  was  due 
plaintiff  for  wages,  up  to  the  time  of  his  discharge,  except 
$2.40.  Defendant  discharged  plaintiff  on  the  30th  Novem- 
ber, 1873  ;  stating  at  the  tim6  that  he  did  so  because  plaintiff 
had  made  a  mistake  in  weighing  a  lot  of  cotton  of  nine  bales 
belonging  to  J.  C.  Jones.  When  defendant  thus  discharged 
him,  he  replied  that  he  would  see  defendant  again  after  con- 
sulting his  attorney.  This  was  in  the  evening ;  and  next 
morning,  after  having  taken  legal  advice,  he  went  to  defend- 
ant, and  told  him  he  was  subject  to  his  orders,  and  offered 
to  continue  his  work  under  the  contract ;  which  defendant 
refused  to  permit  him  to  do.  Plaintiff  then  went  to  defend- 
ant's book-keeper,  and  told  him  to  draw  off  his  account  to 
date;  which  was  accordingly  done,  showing  a  balance  of 
$37.40  in  plaintiff's  favor.  Of  this  balance,  plaintiff  drew  out 
$35,  leaving  $2.40  still  in  defendant's  hands.  He  left  said 
balance  of  $2.40  in  defendant's  hands,  by  the  advice  of  his 
attorney,  in  order  that  it  might  not  appear  that  he  had  had 
a  full  settlement,  and  with  a  view  to  sue  defendant  for  his 
entire  wages  up  to  the  middle  of  March,  1874 ;  but  he  did 
not  communicate  this  purpose  to  defendant,  nor  to  any  em- 
ploye or  agent  of  his." 

The  account  furnished  to  the  plaintiff,  as  copied  into  the 
transcript,  shows  that,  under  date  of  November  11th,  1873, 
he  was  charged  $12.00,  "bill  of  N.  Griel  &  Bro.,  100  lbs.  short 
weight ; "  but  it  contains  no  reference  to  any  other  mistake. 
The  plaintiff  continued  his  testimony  thus :  "  Said  account 
was  placed  by  me  in  the  hands  of  my  attorney  the  day  it  was 
drawn,  and  has  been  in  his  possession  ever  since.  Nothing 
was  said  to  me  about  the  mistake  in  weighing  the  Jones  cot- 
ton, until  the  time  of  my  discharge ;  and  I  deny  that  any 
such  mistake  was  ever  made.  On  account  of  the  prevalence 
of  the  yellow  fever  in  Montgomery  that  fall,  the  receipts  of 
cotton  were  small ;  at  defendant's  warehouse,  about  3,000 
bales.  With  the  exception  of  twelve  or  fourteen  days,  dur- 
ing which  I  was  sick  with  the  fever,  I  had  entire  charge  of 
defendant's  warehouse  business  while  the  fever  prevailed. 
After  my  discharge,  defendant  did  not  employ  any  one  else 
in  my  place." 

"  The  defendant  was  then  examined  as  a  witness  in  his 
own  behalf,  and  testified  that  the  contract  between  him  and 
plaintiff  was  substantially  as  plaintiff  had  stated  it,  but  that 
he  had  no  recollection  of  any  agreement,  or  understanding 
between  them,  that  plaintiff  was  to   make  good  all   mistakes 
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lie  might  make  in  weighing  cotton,  and  did  not  think  there 
was  any  such  agreement;  also,  that  he  dismissed  plaintiff, 
because  he  became  satisfied,  from  his  frequent  mistakes  in 
weighing  cotton,  that  he  was  careless  about  his  business ; 
that  three  mistakes,  of  one  hundred  pounds  each,  had  been 
brought  to  his  knowledge,  all  of  which  he  overlooked ;  that 
about  the  middle  of  November,  1873,  he  required  plaintiff  to 
re-weigh  a  lot  of  nine  bales  belonging  to  J.  C.  Jones,  which 
plaintiff  did,  and  being  satisfied  from  a  comparison  of  the 
different  weights,  both  of  which  had  been  made  by  plaintiff, 
that  there  was  an  error,  he  sent  an  order  to  the  warehouse  to 
have  said  nine  bales  weighed  again.  Witness  said,  that 
plaintiff,  at  the  time  of  his  discharge,  made  no  objection  to 
being  discharged,  but  merely  stated  that  he  '  would  see  about 
it,'  or  '  see  defendant  again.'  Witness  did  not  know,  until 
the  last  term  of  this  court,  that  any  balance  of  plaintiff's 
wages  up  to  the  time  of  his  discharge  remained  unpaid  ;  and 
he  has  always  been,  and  now  is,  ready  to  pay  said  balance  of 
$2.40.  Plaintiff  never  told  him  why  he  had  not  drawn  out 
said  balance.  It  was  the  next  day,  perhaps  several  days  af- 
ter his,  discharge,  before  plaintiff  notified  him  that  he  ob- 
jected to  said  discharge,  and  offered  to  go  on  with  his  work. 
It  was  about  a  week,  or  ten  days,  after  the  mistake  in  weigh- 
ing the  Jones  cotton,  before  plaintiff  was  discharged — the 
end  of  the  month  in  which  the  mistake  was  made.  Witness 
was  here,  during  the  prevalence  of  yellow  fever  in  1873, 
nearly  every  day,  until  about  the  last  of  October,  when  be 
was  absent  about  one  week.  Plaintiff  did  not  have  control 
of  his  warehouse  business  during  that  time. 

"  Mr.  Cary  was  then  examined  as  a  witness  for  defendant, 
and  testified  :  Witness  has  been  in  defendant's  employment 
for  several  years,  as  manager  of  his  warehouse  in  Montgom- 
ery, and  was  so  employed  in  the  fall  and  winter  of  1873-4. 
Knows  plaintiff,  who  was  employed  as  weigher  in  the  same 
warehouse.  Knows  of  several  mistakes  he  made  in  weighing 
cotton,  and  judging  from  the  number  of  these  mistakes,  and 
witness'  own  experience  and  knowledge  of  the  cotton  busi- 
ness daring  five  years,  plaintiff  is  not  a  competent  or  careful 
weigher.  During  the  time  plaintiff  was  employed  in  said 
warehouse,  he  weighed  in  all  494  bales ;  'and  in  weighing  these 
he  made  three  mistakes,  of  one  hundred  pounds  each,  and 
another  mistake  in  weighing  a  lot  of  nine  bales,  belonging  to 
J.  C.  Jones,  of  an  average  of  nine  pounds  to  the  bale.  I 
know  that  he  made  this  mistake,  because  I  weighed  the  same 
nine  bales,  on  the  same  scales,  within  half  an  hour  after  he 
had  weighed  them  ;  and  my  recollection  is  clear  and  positive, 
that  his  error  averaged  nine  pounds  to  the  bale.     I  weighed 
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said  nine  pounds  while  plaintiff  was  gone  to  dinner  that  day, 
and  without  letting  him  know  that  I  intended  to  do  so,  or 
that  he  was  charged  with  the  commission  of  any  mistake  ; 
but  I  proposed  to  him,  some  time  after  his  discharge,  that 
we  should  re-weigh  said  nine  bales  in  the  presence  of  each 
other,  which  he  refused  to  do.  At  the  time  I  weighed  said 
nine  bales,  I  had  his  weights  before  me.  I  think  this  mis- 
take was  intentional  on  his  part.  I  can  not  see  how  such  a 
mistake  could  have  been  made  by  accident,  under  the  cir- 
cumstances. The  cotton  was  perfectly  dry,  and  had  been  in 
the  warehouse  about  six  weeks.  In  weighing  dry  cotton,  no 
allowance  is  made  for  dampness,  but  the  weights  are  taken 
exactly  from  the  scales.  I  weighed  said  cotton  after  plain- 
tiff had  weighed  it,  because,  as  manager  of  the  warehouse,  I 
deemed  it  my  duty  to  do  so,  having  heard  that  plaintiff 
weighed  it  carelessly.  Plaintiff  was  discharged  four  or  five 
days  after  making  said  mistake  in  weighing  the  Jones  cotton. 
I  was  sick  in  September,  1873,  and  was  absent  from  the  ware- 
house about  three  weeks  ;  and  I  then  returned,  and  remained 
on  duty  there  during  the  prevalence  of  the  yellow  fever. 
Plaintiff  was  sick,  in  October  of  that  year,  about  three  weeks. 
I  was  in  charge  of  the  warehouse  all  the  time,  save  when  I 
was  sick,  Immediately  after  discovering  plaintiff's  mistake 
in  the  Jones  cotton,  I  informed  defendant  of  it." 

"  Mr.  Gayle,  a  witness  for  defendant,  testified  that  he  has 
been  engaged  in  the  business  of  weighing  cotton  for  seven  or 
eight  years,  and  understands  weighing  cotton ;  that  a  man 
who,  in  weighing  494  bales,  makes  three  hundred-pounds 
mistakes,  and  a  mistake  of  nine  pounds  on  an  average  to  the 
bale  in  a  lot  of  nine  bales,  of  drv  cotton,  is,  in  his  opinion, 
an  incompetent  or  careless  weigher ;  that  cotton  is  more  or 
less  damp  when  first  received  from  the  field,  and  the  weigher 
has  to  use  his  judgment  in  allowing  for  the  moisture  ;  but, 
after  it  has  been  in  store  for  six  weeks,  and  is  dry,  no  allow- 
ance is  made — the  weights  are  put  down  exactly  as  shown  by 
the  scales.  The  plaintiff,  being  then  recalled,  testified  that 
he  was  not  discharged  by  defendant  until  about  three  weeks 
after  the  commission  of  the  alleged  mistake  in  the  Jones  cot- 
ton, and  that  said  Cary  never  at  any  time  told  him  of  said 
mistake,  or  proposed  to  re-weigh  the  cotton  in  the  presence 
of  each  other.  Mr.  Grey  testified,  as  a  witness  for  plaintiff, 
that  he  had  been  a  cotton-weigher  about  ten  years,  and  had 
much  experience  in  the  business  ;  that  it  is  common  with  cot- 
ton-weighers, in  the  hurry  of  business,  to  make  hundred- 
pounds  mistakes,  owing  to  the  shifting  of  the  weights  on  the 
beam  of  the  scales,  there  being  one  hundred  pounds  differ- 
ence between  them ;  that  the  best  of  weighers  make  them ; 
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and  that  he  himself,  about  five  years  ago,  made  two  such 
mistakes  in  one  day.  He  further  testified,  on  cross  exami- 
nation, that  making  three  hundred-pounds  mistakes,  and  an 
average  mistake  of  nine  pounds  to  the  bale  in  one  lot  of  nine 
bales,  in  weighing  494  bales,  was  above  the  average  of  mis- 
takes— was  '  rather  too  steep ' — but  might  have  been  made 
by  a  competent  weigher ;  that  he  made  only  one  hundred- 
pounds  mistake  last  season,  in  weighing  9,000  bales. 

"  This  was  all  the  evidence  in  the  case ;  and  the  court 
thereupon  charged  the  jury,  on  the  written  request  of  plain- 
tiff, '  That  if  it  was  a  part  of  the  contract  between  plaintiff 
and  defendant  that  plaintiff  should  make  good  all  mistakes, 
and  plaintiff  did  make  good  all  mistakes  as  far  as  requested 
so  to  do,  then  such  mistakes  would  not  furnish  a  sufficient 
ground  to  the  defendants  to  put  an  end  to  the  contract.' 
The  defendant  excepted  to  this  charge,  and  requested  the 
court  to  give  the  following  charge,  which  was  in  writing  :  '  If 
the  jury  believe,  from  the  evidence,  that  at  the  interview  be- 
tween plaintiff  and  defendant,  in  which  defendant  informed 
plaintiff  that  he  was  discharged,  plaintiff  replied,  that  he 
would  see  defendant  again  ;  and  that  plaintiff  saw  defendant 
again  the  next  day,  and  told  him  that  he  was  subject  to  his 
orders;  and  that  plaintiff  afterwards  went  to  defendant's 
book-keeper,  and  told  him  to  make  out  his  account ;  and  that 
the  book-keeper  thereupon  made  out  the  account  read  in  evi- 
dence, showing  the  amounts  received  by  plaintiff  from  the 
defendant,  and  the  amount  due  to  him  for  his  salary,  from 
the  commencement  of  his  employment  to  the  time  of  his 
discharge ;  and  that  the  plaintiff  received  the  balance  due 
upon  said  account,  except  the  small  sum  of  $2.40,  and  said 
nothing  to  the  defendant  or  his  book-keeper,  at ,  the  time, 
about  said  settlement,  or  his  reason  for  leaving  said  small 
sum,  and  kept  said  account  in  his  possession, — this  was  a 
waiver  of  his  rights  under  said  contract.'  The  court  refused 
to  give  this  charge,  and  the  defendant  excepted  to  its  re- 
fusal." 

The  charge  given,  and  the  refusal  of  the  charge  asked,  are 
now  assigned  as  error. 

Blakey  &  Ferguson,  for  appellant. 

Arrington  &  Graham,  contra. 

STONE,  J. — Whether  the  reason  assigned  by  appellants, 
for  dismissing  appellee  from  their  service,  was  the  true  one, 
was,  in  the  absence  of  rulings  of  the  court  thereon,  a  pure 
question  of  fact  for  the  jury.    No  question  of  law  was  raised 
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upon  it,  so  far  as  we  are  informed.  One  party  contended,  as 
we  infer  from  the  recitals  in  the  bill  of  exceptions,  that  such 
was  the  case ;  while  the  other  contended,  that  this  was  a 
mere  pretext  on  the  part  of  the  employers,  while  the  true 
reason  was  a  failure  of  business,  and  consequently  a  desire 
to  rid  themselves  of  the  burden  of  appellee's  wages.  With 
this  question,  as  now  presented,  we  have  nothing  to  do.  We 
can  not  affirm  that  there  was  no  testimony  in  support  of 
either  of  these  views ;  and  a  charge  of  the  court,  referring 
this  question  to  the  jury,  could  not,  as  the  facts  appear  in 
this  record,  have  been  treated  as  abstract.  We  can  not  ap- 
ply the  doctrine  of  error  without  injury  to  the  charges  given 
by  the  court. — 1  Brick.  Dig.  344,  §  135  ;  Upson  v.  Raiford,  29 
Ala.  188;  Dill  v.  Camp,  22'Ala.249. 

2.  The  service  which  the  plaintiff  contracted  to  perform, 
required  skill,  care,  and  diligence.  Experience,  and  watchful 
attention,  were  among  the  stipulations  implied  in  the  engage- 
ment. It  is  said  by  a  leading  author,  "  Whenever  there  is  a 
contract  to  perform  any  work,  or  to  transact  any  business, 
the  law  implies  an  engagement,  on  the  part  of  the  person  un- 
dertaking to  do  the  work,  that  it  shall  be  performed  with  due 
care,  diligence,  and  skill,  according  to  the  order  given  and 
assented  to." — 2  Chitty  on  Contracts,  11th  Amer.  Ed.  796, 
808.  It  is  not  enough  that  plaintiff  had  made,  or  had  agreed 
to  make,  compensation  for  all  injuries  resulting  from  his  mis- 
takes. This  he  might  have  done,  and  yet  the  business  of  ap- 
pellants as  warehousemen  would  have  been  seriously  injured, 
if  not  ruined,  by  the  frequent  recurrence  of  such  errors. 
The  Circuit  Court  erred  in  the  charge  given  and  excepted 
to. — Davis  v.  Wade,  4  Ala.  208 ;  Goodman  v.  Walker,  30  Ala. 
482. 

3.  The  court  did  not  err  in  refusing  the  charge  asked.  The 
facts  supposed  could  not  amount  to  a  release,  or  an  accord 
and  satisfaction. — Trustees  v.  Walderi)  15  Ala.  655, 

Eeversed  and  remanded. 
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Strange  v.  Gunn. 

Petition   for  Partition   of    Personal   Property   among   Joint 

Owners. 

1.  How  infant  may  sue. — A  petition  for  the  partition  of  property,  owned 
partly  by  an  infant  (Kev.  Code,  §3105),  may  be  filed  in  the  name  of  the  infant 
by  his  next  friend,  or  in  the  name  of  his  guardian. 

2.  Description  of  property  in  petition. — "A  certain  law  library,  consisting  of 
about  fifteen  hundred  volumes  of  text-books  and  reports,''  without  more,  is 
not  a  sufficient  description  of  the  property  sought  to  be  divided. 

Appeal  from  the  Probate  Court  of  Macon. 

In  the  matter  of  the  petition  of  "John  Strange,  an  infant 
under  the  age  of  twenty-one  years,  by  his  next  friend,  Ben- 
jamin Strange,"  for  the  partition  of  "a  certain  law  library, 
consisting  of  about  fifteen  hundred  volumes  of  text-books 
and  reports,"  which  was  alleged  to  belong  to  the  petitioner 
and  George  W.  Gunn  as  owners  in  common.  George  W. 
Gunn,  who  was  made  a  defendant  to  the  petition,  appeared, 
and  demurred  to  it,  because  the  infant  should  have  sued  by 
his  guardian,  and  not  by  his  next  friend ;  and  because  it  did 
not  contain  a  sufficient  description  of  the  property.  The 
court  sustained  the  demurrer,  and  dismissed  the  petition ; 
and  its  decree  is  now  assigned  as  error. 

W.  C.  Beewee,  for  appellant. — In  courts  of  equity,  infants 
sue  by  next  friend  ;  in  courts  of  law,  by  guardian,  or  by  next 
friend.— Story's  Eq.  PL  58,  note  3 ;  2  Inst.  261 ;  1  Black.  464; 
Hooks  v.  Smith,  18  Ala.  338.  In  cases  of  partition,  at  com- 
mon law,  jurisdiction  was  claimed  and  exercised  by  both 
tribunals ;  and  by  analogy  to  the  rule  of  practice  in  either, 
the  petition  in  this  case  was  properly  filed,  in  the  absence  of 
statutory  provisions  prescribing  a  different  rule. — Rev.  Code, 
§§  2526,  2426 ;  Longmire  v.  Pilkington,  37  Ala.  296.  In  the 
description  of  the  property,  greater  particularity  is  not 
required,  than  in  cases  of  detinue  or  trover. — Fennell  v. 
Tucker,  49  Ala.  453 ;  Haynes  v.  Crutchfield,  7  Ala.  189 ;  Gould's 
Pleading,  ch.  4,  §§  26,  35, 36. 

W.  C.  McIveb,  contra,  cited  Tate  v.  Gilbert,  3  Stew.  &  P. 
114 ;  Hutton  v.  Williams,  35  Ala.  503 ;  Longmire  v.  Pilkington, 
37  Ala.  296. 
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STONE,  J. — The  proceeding  in  this  case  is  purely  statu- 
tory.— Eev.  Code,  §§  3105,  et  seq.  Section  3105,  under  which 
the  petition  was  filed,  is  made  up  of  section  2677  of  the  Code 
of  1852,  and  the  act  "to  enlarge  the  jurisdiction  of  the  Pro- 
bate Courts  of  the  several  counties  of  this  State,"  approved 
February  8,  1858 — .Pamph.  Acts,  p.  252.  Construing  the 
section  of  the  Code  in  the  light  of  said  statute,  we  think  it 
was  permissible  to  institute  the  proceeding  in  the  name  of 
the  infant  by  next  friend,  or  in  the  name  of  the  guardian  of 
the  infant,  at  the  option  of  the  pleader. — Eev.  Code,  §  2526. 

2.  We  think,  however,  that  the  property  sought  to  be 
divided  is  not  sufficiently  described.  "A  certain  law  library, 
consisting  of  about  fifteen  hundred  volumes  of  text 
books  and  reports,"  is  the  description  given  in  the  petition. 
This  is  too  general  and  indefinite.  It  must  be  so  described, 
as  that  an  issue  can  be  formed  on  the  allegation  of  joint  or 
common  ownership ;  that  testimony  can  be  adduced,  and  an 
intelligent  decree  rendered  on  such  allegation  and  issue ;  and 
that  the  commissioners  appointed  may  know  precisely  what 
they  are  required  to  divide  or  partition  between  the  parties 
interested.  Less  than  this  will  leave  them  without  the  in- 
formation and  means  necessary  to  perform  the  service 
required  of  them. — Eev.  Code,  §§  3108,  et  seq. 

Decree  of  the  Probate  Court  affirmed. 


Jones  v.  Jones. 

Sale  of  Property  for  Partition  among  Joint  Tenants* 

1.  Premature  hearing  of  petition.— In  a  statutory  proceeding  before  the  Pro- 
bate Court,  for  the  sale  of  property  for  partition  among  joint  tenants  or  tenants 
in  common  (Rev.  Code,  §§  3120-25),  it  is  irregular  and  erroneous  to  hear  and 
render  a  decree  on  the  petition  within  thirty  days  after  it  is  filed. 

2.  Waiver  of  irregularities,  ichere  infanta  are  parties.- — Where  infants  are  par- 
ties defendant  to  such  statutory  proceeding,  their  rights  are  neither  waived 
nor  prejudiced  by  the  failure  of  their  guardian  ad  litem  to  object  to  the  prema- 
ture hearing  of  the  petition,  nor  by  the  failure  to  sever  from  the  adult  defend- 
ants in  assigning  errors. 

Appeal  from  the  Probate  Court  of  Lee. 

In  the  matter  of  the  petition  of  William  A.  M.  Jones, 
James  G.  Jones,  and  John  C.  Jones,  for  the  sale  of  certain 
property,  real  and  personal,  for  the  purpose  of  making  an 
equitable  division   or  partition  among  themselves  and  the 
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other  joint  owners,  several  of  whom  were  infants.  The  peti- 
tion was  filed  on  the  9th  September,  1873,  and  was  set  for 
hearing  on  the  6th  October ;  and  on  that  day,  a  decree  was 
rendered,  ordering  a  sale  as  prayed,  and  appointing  commis- 
sioners to  conduct  it.  The  decree  recites  that  no  one  ap- 
peared to  contest  the  petition,  except  the  guardian  ad  litem 
of  the  infant  defendants,  and  the  attorney  of  Thomas  J.  Stev- 
ens and  wife ;  but  the  record  does  not  show  what  objections, 
if  any,  were  urged  against  it.  The  appeal  is  sued  out  by 
Thomas  A.  Jones,  one  of  the  adult  defendants,  in  the  name 
of  all  the  defendants,  and  all  jointly  assign  as  error  that 
the  decree  was  prematurely  rendered. 

H.  C.  Lindsey,  for  appellants. 

"Wm.  H.  Baenes,  contra. 

STONE,  J. — It  is  the  duty  of  all  courts  to  guard  and  pro- 
tect the  rights  of  infants,  and  not  to  hold  them  estopped  by 
a  mere  failure  to  observe  technical  rules.'  Matters  pertain- 
ing to  jurisdiction  are  not  among  the  questions  which  infants 
may  waive  or  lose,  either  by  the  failure  of  their  guardian  ad 
litem  to  raise  the  objection  in  the  court  below,  or  by  any 
apparent  mispleading  by  counsel  in  the  cause. — Johnston  v. 
Shaw,  31  Ala.  592. 

Partition,  in  the  Probate  Court,  is  a  proceeding  of  purely 
statutory  creation.  When  a  proper  petition  is  filed,  it  is  the 
duty  of  the  Probate  Court  to  take"  jurisdiction,  and  "appoint 
a  day  for  the  hearing  of  the  same,  not  less  than  thirty  days 
from  its  filing."  The  record  in  this  case  shows,  that  the  day 
appointed  for  the  hearing — the  day  on  which  the  order  of 
sale  was  granted — was  only  twenty-seven  days  from  the  day 
of  filing  the  petition.  This  was  an  irregularity  and  error, 
which  was  not  waived  by  the  failure  of  the  guardian  ad 
litem  to  object  in  the  court  below. — Rev.  Code,  §  3121.  Nor 
is  it  waived  here  by  a  failure  to  sever  in  the  assignment  of 
error. 

Reversed  and  remanded. 
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Strange  v.  Graham,  adm'r  &c. 

Final  Settlement  of  Accounts  of  Administrator  oj   Insolvent 

Estate. 

1.  Statutory  bar  to  recovery  of  personal  property.— The  exclusive  possession 
of  personal  property,  under  claim  of  ownership,  for  more  than  six  years,  barB 
any  action  to  recover  it  or  any  interest  in  it  by  another. 

2.  Rights  of  surviving  partner. — When  a  partnership  is  dissolved,  and  one 
of  the  partners  dies  before  the  partnership  affairs  have  been  settled,  the  title 
to  all  the  personal  assets  is  cast  on  the  survivor,  aud  he  has  a  lien  on  them  for 
the  payment  of  the  outstanding  partnership  debts,  and  any  balance  due  to 
himself  on  settlement  of  the  accounts  ;  and  until  these  debts  are  paid,  the 
administrator  of  the  deceased  partner  can  not  recover  any  part  of  the  assets 
from  him. 

3.  Voluntary  conveyance. — A  voluntary  conveyance,  though  void  as  to  exist- 
ing creditors,  -is  valid  between  the  parties  and  their  privies  ;  consequently, 
the  administrator  of  the  grantor  can  not  recover  the  property,  nor  can  the 
creditors  of  the  grantor's  insolvent  estate  charge  the  administrator  with  it  on 
settlement  of  his  accounts. 

4.  Sale  of  lands  under  execution  after  defendant's  death.  — When  an  execution 
has  been  levied  on  lands  during  the  life  of  the  defendant,  they  may  be  sold 
under  the  levy  after  his  death  ;  and  the  sale  can  not  be  impeached,  in  a  collate 
eral  proceeding,  because  it  was  made  under  a  venditioni  exponas,  or  because 
personal  notice  of  the  levy  was  not  given  to  the  defendant. 

5.  To  what  party  may  testify,  in  suit  against  administrator. — On  final  settle- 
ment of  the  accounts  of  the  administrator  of  an  insolvent  estate,  the  creditors 
seeking  to  charge  him  with  the  rent  of  lands  which  belonged  to  the  intestate, 
and  which  the  administrator  himself  had  cultivated  the  last  year  of  the  intes- 
tate's life,  the  administrator  can  not  testify,  in  his  own  behalf,  as  to  the  terms 
of  the  contract  of  renting  between  himself  and  the  intestate  (Rev.  Code,  §  2704; 
Sess.  Acts  1874-5,  p.  252);  but  he  may  state  that  certain  bales  of  cotton,  with 
which  he  charged  himself  in  his  account,  were  on  account  of  the  rent  of  the 
lands  that  year. 

Appeal  from  the  Probate  Court  of  Macon. 

In  the  matter  of  the  insolvent  estate  of  Littleberrj  Strange, 
deceased,  on  final  settlement  of  the  accounts  and  vouchers  of 
Benjamin  Strange,  the  administrator.  The  said  decedent 
died,  intestate,  in  February,  1875 ;  and  his  estate  was  regu- 
larly declared  insolvent.  On  final  settlement  of  the  admin- 
istrator's accounts,  the  creditors  sought  to  charge  him  with 
the  following  items,  as  assets  of  the  estate,  which  were  not 
included  in  his  account  as  stated  by  himself,  namely — an  un- 
divided interest  in  a  library  of  law-books,  consisting  of  sev- 
eral hundred  volumes ;  the  rent  of  a  plantation  called  the 
"  Tate  place,"  during  the  years  1875  and  1876  ;  and  the  rent 
of  another  tract  of  land,  called  the  "Ray  place,"  during  the 
year  1876.     The  evidence  in  relation  to  these  several  items, 
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and  the  rulings  of  the  court  upon  them,  are  thus  stated  in 
the  bill  of  exceptions  : 

"As  to  the  law  library,  the  following  was  the  evidence  : 
R.  H.  Abererombie  testified,  on  behalf  of  the  creditors,  that 
the  decedent,  prior  to  his  going  on  the  bench  as  circuit  judge 
in  1868,  was  a  copartner  with  George  W.  Gunn  in  the  prac- 
tice of  the  law ;  that  there  was  a  large  law  library,  number- 
ing several  hundred  volumes,  in  the  office  of  said  firm,  and 
used  by  them  in  the  practice  of  their  profession ;  and  that  a 
large  number  of  the  books,  some  three  or  four  hundred  vol- 
umes, were  marked    Gunn  dt  Strange,  and  Strange,  in   the 
handwriting  of  said  Strange.      W.  Edivards  testified,  in  be- 
half of  the  creditors :  '  Some  time  in  December,  1875,  I  went 
to  Gen.  Gunn's  office  to  buy  some  law-books,  and  set  apart 
two  hundred  volumes,  which  I  desired  to  purchase;  but  we 
could  not  agree  on  the  price,  'and  did  not  trade.     Gunn  was 
in  possession  of  the  library.     I  think  I  counted  about  eight 
hundred  volumes ;  and  Gunn  said,  he  had  about  three  hun- 
dred more  in  Opelika,  belonging  to  his  library.     Gunn  said, 
that  he  had  a  right  to  sell  the  books ;  that  the  library  was 
the  property  of  Gunn  &  Strange ;  and  that  there  was  also  a 
blacksmith  partnership  of   Gunn  &  Strange  unsettled,   in 
which  Strange  owed  Gunn ;  and  that  for  this  indebtedness 
he  (Gunn)  had  appropriated  Strange's  half  of  the  library.' 
J.  Bilbro,  for  the  creditors,  testified  that  he  went  to  see  Judge 
Strange,  for  Judge  Cobb,  to  get  the  Reports  and  other  books 
belonging  to  the  office  of  circuit  judge ;  that  Judge  Strange 
told  him,  that  the  books  were  in  his  library  in  Tuskegee,  in 
the  office  occupied  by  Gunn ;  and  that  he  went  to  Gunn's 
office,  and  got  the  books  he  wanted.     To  the  declaration  of 
the  witness  as  to  what  Strange  said,  the  administrator  ob- 
jected, and  excepted  to  the  overruling  of  his  objection.     '  The 
library,'  the  witness  said,  'was  the  one  used  by  Gunn  & 
Strange  before  Strange  went  on  the  bench  in  1867 ;  and  the 
books  were  in  Gunn's  office,  which  was  the  old  office  formerly 
used  by  Gunn  &  Strange.     A  majority  of  the  books  I  saw 
were  marked  Gunn  &  Strange,  some  G.  W.  Gunn,  some  Gunn, 
Strange  &  Armstrong,  and  some  Gunn  &  Willis.     The  books 
I  saw  consisted  of  almost  complete  sets  of  Alabama  Reports, 
Paige's  Reports,  Johnson's  Reports,  English  Common  Law 
Reports,  and  many  fine  text-books.     The  value  of  the  books 
I  saw  I  judged  to  be  about  $1,500.     Not  long  after  this  inter- 
view with  Gunn,  I  saw  Benjamin  Strange,  the  administrator, 
who  told  me,  that  his  father,  said  decedent,  had  given  his 
half  interest  in  the  old  Gunn  &  Strange  library,  at  the  time 
of  his  election  to  the  bench  in  1867,  to  John  Strange,  his  son. 
Said  John  Strange  made  a  conditional  trade  with  me  for  his 
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interest  in  the  books :  the  condition  was,  that  the  books 
could  be  got  from  Gunn,  and  a  good  title  made.  Benjamin 
Strange  said,  that  the  library  in  Gunn's  possession  consisted 
of  about  fifteen  hundred  volumes ;  and  he  and  John  Strange 
then  went  to  Gunn's  office  to  get  the  books,  but  failed  to  get 
them.  John  Strange  had  then  been  admitted  to  practice  law 
as  an  attorney,  and  he  filed  a  petition  for  the  partition  of  the 
library ;  which  was  resisted  by  Gunn,  and  the  case  is  now 
pending  in  the  Supreme  Court. 

"  George  W.  Gunn  testified,  on  behalf  of  the  administrator, 
as  follows  :  The  decedent  and  himself  had  been  engaged  in 
the  practice  of  the  law  as  partners  for  a  series  of  years  prior 
to  said  decedent's  going  on  the  circuit  bench  in  1867,  and 
used  the  said  law  library.  Witness  had  bought  with  his  own 
funds  almost  the  entire  library  used  by  the  said  firm  in  1867. 
The  books  were  bought  after  1856,  in  which  year  the  library 
of  the  firm  was  destroyed  by  fire,  when  the  principal  part  of 
the  business  portion  of  Tuskegee  was  burned.  The  books 
thus  bought  by  him,  or  a  great  many  of  them,  were  marked 
Gunn  &  Strange,  and  a  great  many  G.  W.  Gunn.  When 
Strange  went  on  the  bench,  in  1867,  witness  took  the  library, 
on  account  of  Strange's  indebtedness  to  him,  and  on  account 
of  having  bought  the  books,  or  very  nearly  all  of  them,  with 
his  own  funds  ;  and  he  has  had  possession  of  them  from  that 
time  to  the  present,  claiming  them  as  his  own  individual 
property.  When  witness  moved  to  Opelika,  several  years 
ago,  he  took  the  books  with  him  ;  and  having  again  returned 
to  Opelika,  from  Tuskegee,  about  the  first  of  the  present 
year,  he  had  carried  back  some  of  the  books  with  him,  and 
the  balance  of  them  were  taken  from  the  office.  Witness 
had  referred  to  the  books,  in  the  presence  of  Judge  Strange 
while  living,  as  his  own,  as  his  library ;  from  which  there 
was  no  dissent  on  the  part  of  said  Strange,  and  no  assent ; 
and  said  Strange  had  called  it  his  (Gunn's)  library,  in  Opelika, 
in  the  presence  of  witnesses.  Witness  had  been  in  the 
entire  and  exclusive  possession  of  said  books,  from  1867,  to 
the  present  time,  except  some  which  had  been  take*n  from 
his  office  without  his  knowledge,  claiming  them  as  his  own, 
as  above  stated.  Said  partnership  was  dissolved  in  1867, 
by  Judge  Strange  going  on  the  bench  ;  and  there  had  never 
been  any  settlement  whatever  of  the  partnership  business. 
Judge  Strange  died  in  February,  1875.  He  was  largely 
indebted  in  1867,  and  afterwards.  Witness,  according  to  his 
best  recollection,  told  Benjamin  Strange,  the  administrator, 
that  he  claimed  the  books.  Benjamin  Strange,  the  adminis- 
trator, testified  that  he  had  heard  said  decedent,  about  the 
time  when  he  went  on  the  bench  in  1867,  tell  John  Strange, 

Vol.  ltl 


1876.]  OF  ALABAMA.  617 

[Strange  v.  Graham,  adni'r  &c] 

his  son,  that  he  gave  him  his  interest  in  the  library ;  that 
there  was  no  delivery  of  the  books  to  John  Strange ;  that 
Gunn  refused  to  acknowledge  that  John  Strange  had  any 
interest  in  the  books,  and  claimed  them  as  his  own  property ; 
and  that  the  books  have  been  in  the  possession  of  said  Gunn, 
from  that  time  to  the  present. 

"  This  being  all  the  evidence  in  relation  to  said  books,  the 
court  charged  the  administrator  with  one-half  the  value  of 
the  library  in  the  possession  of  said  Gunn,  of  books  marked 
Gunn  db  Strange,  and  Strange ;  the  same  being  assessed  by 
the  court  at  $750,  as  the  value  of  said  half  interest.  To 
this  ruling  of  the  court,  so  charging  him,  the  administrator 
excepted. 

"As  to  the  rent  of  the  plantation,  known  as  the   'Tate 
place,'  with  the  rent  of  which  the  creditors  sought  to  charge 
the  administrator,  the  following  was  the  evidence.     The  cred- 
itors proved,  by  tbe  said  administrator,  that  said  plantation 
was  property  which  had  been  decreed  by  the  Chancery  Court, 
as  a  fee,  to  said  Gunn  &  Strange;  that  the  members  of  said 
firm  (George  W.  Gunn  and  said  decedent)  made  a  gift  of  said 
land  to  their  children,"  naming  them ;  "  that  the  title  never 
was  in  Gunn  &  Strange,  but  was  made  directly  to  the  above- 
named  children,  in  June,  1873,  by  the  parties  who  had  the 
legal  title ;  and  the  deed  itself  was  read  in  evidence,  as  fol- 
lows," setting  it  out.     "Said  administrator   testified,  also, 
that  ever  since  said  deed  was  made  he  has  always  treated 
and  claimed  said  land,  and  does  now  treat  and  claim  it,  as 
the  property  of  John  W.  Strange  and  himself,  and  not  as  the 
property  of  their  said  father's  estate ;  that   said   gift  was 
bona  fide,  and  not  intended  to  defraud  any  one,  but  no  con- 
sideration  was   paid   for   the   land  by  him   or   said   John 
Strange.     The  administrator  proved,  that  he  was  the  Benja- 
min Strange  named  in  the  deed,  and  was  a  son  of  said  dece- 
dent ;  that  the  grantees  in  said  deed  had  divided  said  land 
between  them  by  agreement,  and  he  and  John  Strange  held 
their  half  jointly ;  that  they  rented  their  portion  of  the  land, 
in  1874,  for  two  bales  of  cotton,  receiving  each  one  bale  in 
December,  1874,  during  the  life  of  their  father,  which  was 
sold  at  26  cents  on  or  about  the  27th  February,  1875  ;  that 
he  tried  to  rent  said  land  in  1875,  but  could  not,  and   had 
only  got  the  fencing  &c.  repaired ;  and  that  he  had  cultivated 
said  lands  himself  the  present  year,  1876.     It  was  in  evi- 
dence, also,  that  said  decedent,  at  the  time  of  the  execution 
of  said  deed,  owed  the  following  creditors,  whose  debts  had 
not  been  subsequently  paid,"  stating  their  names,  and  the 
amounts  due  to  them  respectively;  "but  the  debts  of  all  the 
other  creditors  had  accrued  subsequently.     George  W.  Gunn 
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testified,  for  the  administrator,  as  follows :  Said  decedent 
and  witness  gave  the  lands  described  in  said  deed  to  their 
children,  as  an  advancement.  It  was  not  made  with  the 
view  or  purpose  of  defrauding,  but  simply  as  a  gift  to  their 
children.  Witness  and  said  decedent  acquired  an  interest 
in  said  land  by  reason  of  their  having  formerly  been  equal 
partners  in  the  practice  of  the  law,  but  they  never  had  the 
legal  title  to  the  land  in  themselves  :  it  was  made  directly  to 
their  children,  as  shown  by  the  said  deed.  At  the  time  of 
said  gift,  the  decedent  was  the  judge  of  the  ninth  judicial 
circuit,  and  had  received  a  salary  of  $3,000  per  annum  for 
four  years,  and  received  said  salary  for  two  years  afterwards. 
This  being  all  the  evidence  relating  to  the  said  '  Tate  place,' 
the  court  thereupon  charged  the  administrator  with  the  fol- 
lowing rents  for  Said  plantation  :  for  1874,  the  two  bales  of 
cotton  received  by  him  and  John  Strange  as  rent,  in  Decem- 
ber, 1874,  value  proved  to  be  $130 ;  for  1876,  two  bales  of 
cotton,  $100.  To  said  rulings  of  the  court  the  administrator 
promptly  excepted. 

"As  to  the  rent  of  the  '  Ray  place '  for  1875,  the  following 
was  the  evidence :  The  creditors  proved  that  said  decedent 
cultivated  said  plantation  during  the  year  1875,  and  that  the 
rent  of  the  place  for  that  year  was  worth  $150.  In  behalf 
of  the  administrator,  his  own  account  for  settlement  was 
introduced,  showing  that  he  had  accounted  for  two  bales  of 
cotton,  as  rent  of  said  place  for  that  year.  The  administra- 
tor further  offered  to  prove,  as  a  fact,  how  he  held  the  place 
for  1875,  and  what  rent  he  had  contracted  to  pay.  The  court 
asked  the  administrator,  at  this  point,  with  whom  the  con- 
tract was  made ;  to  which  he  answered,  that  it  was  made 
with  the  decedent ;  and  the  court  thereupon  refused  to  per- 
mit him  to  state  the  terms  under  which  he  held  said  place 
in  1875,  or  to  state,  as  a  fact,  what  rent  he  had  agreed  to  pay 
for  the  same  that  year ;  to  which  ruling  of  the  court  the  ad- 
ministrator excepted.  This  being  all  the  evidence  on  this 
item,  the  court  thereupon  charged  the  administrator  with 
$125,  as  rent  for  said  place ;  to  which  the  administrator  ex- 
cepted. 

"Regarding  the  rent  of  said  'Ray  place '  for  the  year  1876, 
the  evidence  was  as  follows  :  The  creditors  introduced  the 
following  processes,"  setting  out  the  following  writs  :  1st,  a 
venditioni  exponas,  dated  the  2d  November,  lb75,  command- 
ing the  lands  to  be  sold  under  the  levy  of  an  execution,  de- 
scribed as  made  on  22d  June,  1874,  and  22d  January,  1875, 
which  execution  was  issued  on  a  judgment  for  $200,  besides 
costs,  rendered  by  the  Circuit  Court  of  said  county,  on  the 

12th  March,  1868,  against  said  decedent,  and  in  favor  of  E. 
Vol.  lvi. 
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M.  Erwin;  2d,  another  venditioni  exponas,  of  the  same  date* 
commanding  the  lands  to  be  sold  under  the  levy  of  another 
execution,  made  on  the  same  day  as  the  former,  issued  on  a 
judgment  for  $121.35,  rendered  by  said  court  on  the  15th 
September,  1866,  in  favor  of  J.  A.  Spear,  and  against  said 
decedent.  "  Said  processes  were  introduced  to  show  that 
they  were  void,  and  of  no  effect  to  convey  the  said  land  out 
of  the  estate ;  and  to  their  introduction  for  that  purpose  the 
administrator  objected,  and  excepted  to  the  overruling  of  his 
objection.  The  sheriff  of  said  county  testified,  in  behalf  of 
the  administrator,  that  he  had  sold  said  lands,  under  said 
process,  to  T.  B.  Dryer.  Said  writs  were  issued  on  judg- 
ments rendered  against  said  decedent  in  his  lifetime,  on 
which  liens  had  been  regularly  kept  up.  The  administrator 
offered  to  show  that,  although  said  writs  did  not  show  that 
the  sheriff  had  given  said  L.  B.  Strange  personal  notice,  by 
serving  him  with  a  copy  of  the(fcxecution,  yet,  in  fact,  it  had 
been  duly  given.  The  court  refused  to  allow  this  to  be  done ; 
to  which  ruling  the  administrator  excepted.  Said  Dryer 
testified,  that  he  bought  said  lands  at  the  sheriff's  sale,  which 
was  made  in  December,  1875,  and  received  the  sheriff's  deed 
for  the  same  ;  that  he  bought  said  lands  for  B.  Strange,,  con- 
ditionally ;  that  after  the  sale,  he  demanded  the  land  of  the 
administrator  under  and  by  virtue  of  the  sheriff's  deed,  and 
received  the  possession  from  the  administrator  about  the 
first  of  1876 ;  and  that  he  had  rented  said  lands  this  year, 
1876,  for  three  bales  of  cotton,  through  his  agent,  said  Ben- 
jamin Strange.  The  administrator  testified,  for  himself,  that 
he  delivered  the  possession  of  said  lands  to  Dryer  in  good 
faith,  on  his  demand  of  possession,  thinking  that  said  Dryer 
had  a  right  to  the  place  under  said  sale ;  that  said  Dryer 
has  rented  out  said  place  this  year  for  three  bales  of  cotton ; 
and  that  he,  said  administrator,  had  received  no  rent  for  said 
land  this  year.  This  being  all  the  evidence  in  relation  to 
said  item,  the  court  held  that  said  process  was  null  and  void, 
and  conveyed  no  title  out  of  the  estate,  and  that  the  admin- 
istrator was  responsible  for  the  rent,  as  though  the  sale  had 
not  taken  place ;  and  charged  him  with  $150,  as  rent  of  said 
place  for  1876.  To  these  rulings  of  the  court  the  adminis- 
trator excepted.  The  execution  docket  of  said  Circuit  Court 
was  also  introduced,"  showing  the  regular  issue  of  execu- 
tions on  said  judgments  above  described. 

The  several  rulings  of  the  court  to  which,  as  above  stated, 
exceptions  were  reserved  by  the  administrator,  are  now 
assigned  as  error. 

"W.  C.  Brewer,  for  appellant. 
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Abeeceombie  &  Geaham,  with  J.  A.  Belbbo,  contra. 

STONE,  J. — On  the  testimony  disclosed  in  this  record,  we 
can  not  learn  that  any  partnership  dealings  were  had  be- 
tween Gunn  &  Strange,  after  the  dissolution  of  the  firm  in 
1867  or  1868,  by  the  election  of  the  latter  to  the  circuit 
bench.  All  the  testimony  bearing  on  the  question  shows 
that,  from  that  time,  to  the  death  of  Judge  Strange — more 
than  six  years  afterwards — the  law  books  of  Gunn  &  Strange 
were  in  the  individual  possession  of  Gunn,  he  claiming  and 
exercising  acts  of  ownership  over  them.  This,  in  the  absence 
of  other  proof,  operated  a  bar  of  all  claim  by  Strange,  or  his 
administrator,  to  share  in  said  books. — Bradford  v.  Spyker, 
32  Ala.  134. 

2.  There  is  another  reason,  why  the  administrator  should 
not  have  been  charged  with  half  the  value  of  the  books,  on 
the  evidence  before  the  cougk  The  books  were  assets  of  the 
firm,  if  the  proof  showed  tnat  Strange  owned  any  interest 
in  them.  Gunn  had  a  lien  on  them,  if  the  firm  owed  Gunn, 
or  owed  other  debts,  for  the  payment  of  which,  as  between 
Gunn  and  Strange,  the  latter  was  bound  to  contribute. 
Gunn  being  the  survivor,  the  legal  title  to  the  personal  assets 
was  cast  on  him ;  and  the  administrator  of  Strange  could 
recover  from  him  only  his  interest  in  the  remaining  effects, 
after  all  the  debts  of  the  firm  should  be  paid,  and  the  accounts 
of  the  partners  inter  sese  adjusted  and  settled. — Donelson  v. 
Posey,  13  Ala.  752 ;  Houston  v.  Stanton,  11  Ala.  412  ;  Edgar  v. 
Cook,  4  Ala.  588. 

3.  While  the  gift  of  the  lands  known  as  the  "  Tate  place," 
by  Gunn  and  Strange  to  their  sons,  may  have  been  a  con- 
structive fraud,  and  inoperative  against  debts  then  due  from 
them,  the  administrator  of  Strange,  as  such,  had  no  power 
to  reach  and  subject  such  property.  Only  the  creditors  of 
Strange  could  reach  this  property. — Marler  v.  Marler,  6  Ala. 
367 ;  2  Brick.  Dig.  16,  §  45. 

4.  The  record  shows,  that  the  lands  known  as  the  "  Ray 
place  "  were  sold  under  orders  of  sale  issued  after  the  death 
of  Judge  Strange,  but  in  continuation  of  executions  regularly 
kept  up  from  a  period  anterior  to  his  death.  The  fact  that 
the  sale  was  thus  made  after  his  death,  does  not  avoid  the 
sale. — Hendon  v.  White,  52  Ala.  597.  Nor  does  the  fact  that 
the  sale  was  made  under  writs  of  venditioni  exponas,  and  with- 
out giving  personal  notice  of  the  levy  to  the  defendant,  in- 
validate the  sheriff's  sale,  when  the  question,  as  in  this  case, 
is  collaterally  presented. — 2  Brick.  Dig.  458,  §  373  ;  Weir  v. 
Clayton,  19  Ala.  132. 

5.  Benjamin  Strange,  the  administrator,  was  not  a  com- 
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petent  witness  to  prove  the  terms  of  the  contract,  alleged  to 
have  been  made  between  him  and  his  intestate,  as  to  the  rent 
of  the  "  Bay  place  "  for  1875. — Rev.  Code,  §  2704,  as  amended ; 
Acts  1874-5,  page  252.  He  was,  however,  a  competent  wit- 
ness to  prove  that  the  two  bales  of  cotton,  with  which  he 
charged  himself  in  his  account  current,  were  on  account  of 
rent  of  that  place  for  that  year,  if  such  was  the  fact. 

For  the  errors  above  pointed  out,  the  judgment  of  the  Pro- 
bate Court  is  reversed,  and  the  cause  remanded. 


Anderson  v.  Melear  et  al. 

Statutory  Action  in  Nature  of  Ejectment. 

1.  Limitation  of  action  for  recovery  of  land. — A.  statutory  action  in  the  nature 
of  ejectment,  commenced  on  the  10th  April,  1871,  and  founded  on  a  right  of 
action  which  accrued  in  18(53,  is  not  barred  by  the  statute  of  limitations  of 
ten  years  (Rev.  Code,  §  2900),  since  the  statute  did  not  run  from  the  11th  Jan- 
uary, 1861,  until  the  21st  September,  1865. 

2.  What  title  will  support  action. — In  ejectment,  or  a  statutory  action  in  the 
nature  of  ejectment,  a  recovery  may  be  had  on  proof  of  prior  possession  under 
claim  of  title,  or  exercising  acts  of  ownership,  against  one  who  is  afterwards 
found  in  possession,  unless  he  shows  a  paramount  title  in  himself  or  some 
other  person . 

Appeal  from  the  Circuit  Court  of  Butler. 

Tried  before  the  Hon.  John  K.  Henry. 

This  action  was  brought  by  Mrs.  ^usan  A.  Melear,  John 
M.  Parham,  and  Susan  A.  Parham,  to  recover  a  town  lot  in 
Greenville,  and  was  commenced  on  the  10th  April,  1874. 
D.  C.  Anderson  was  made  a  defendant,  on  his  own  motion, 
as  the  landlord  of  the  tenants  in  possession,  and  pleaded  not 
guilty  ;  and  the  trial  was  Had  on  issue  joined  on  that  plea. 
"  On  the  trial,"  as  the  bill  of  exceptions  states,  "the  proof 
showed  that  John  C.  Parham  went  into  possession  of  the 
land  sued  for  in  1860,  and  continued  in  possession,  claiming 
it  as  his  own,  until  his  death,  which  occurred  in  the  latter 
part  of  1862 ;  that  his  executor  then  went  into  possession, 
and  held  until  about  the  first  of  1863  ;  that  the  said  Parham 
made  a  will,  by  which  he  devised  all  his  property,  real  and 
personal,  to  his  wife  and  two  children,  the  plaintiffs  in  this 
case ;  and  that  the  plaintiffs  are  the  lawful  heirs  of  the  said 
John  C.  Parham.  The  proof  showed,  also,  that  in  1863,  im- 
mediately after  the  possession  of  Parham's  executor,  Carle- 
ton  &  Wool  went  into  possession  as  partners,  occupying  and 
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claiming  it  as  their  own ;  that  they  dissolved  partnership 
sometime  in  1864,  or  1865,  after  which  Carleton  possessed 
the  lot  individually,  claiming  it  as  his  own,  up  to  1868,  when 
he  went  into  bankruptcy ;  that  his  interest  in  said  lot  was 
sold  by  John  F.  Bailey,  his  assignee,  at  a  bankrupt's  sale, 
and  the  defendant  (D.  C.  Anderson)  became  the  purchaser. 
The  defendant  introduced  the  deed  of  said  Bailey,  assignee 
of  Carleton,  conveying  all  the  right,  title,  and  interest  which 
vested  in  him  as  assignee,  regular  in  form,  probated,  and  re- 
corded. This  was,  in  substance,  all  the  evidence  in  the  case, 
bearing  on  the  points  reserved." 

"The  court  charged  the  jury,  among  other  things,  as  fol- 
lows :  '  This  is  an  action  of  ejectment ;  and  in  actions  of  this 
kind,  the  plaintiff  must  recover  on  the  strength  of  his  own 
title  :  he  must  show  the  legal  title  to  be  in  himself ;  but  pos- 
session is  presumptive  evidence  of  title.  If  Parham  was  in 
possession  of  the  land  up  to  the  time  of  his  death,  asserting 
title  in  himself,  and  the  plaintiffs  are  his  rightful  heirs,  this 
would  be  sufficient  title  to  enable  them  to  recover,  against 
one  subsequently  in  possession,  who  did  not  have  a  superior 
title.  In  other  words,  if  Parham  held  peaceable  possession 
of  the  land,  under  claim  of  title,  prior  to  the  possession  in 
Carleton  set  up  by  the  defendant,  this  prior  possession  would 
enable  Parham's  heirs  to  recover  against  him,  unless  he  had 
other  title  than  that  of  bare,  naked  possession  subsequent  to 
that  of  Parham ;  unless  the  plaintiffs'  action  is  barred  by 
the  statute  of  limitations.  If  the  defendant  claims  only  under 
and  through  Carleton,  he  luould  have  no  better  title  than  Carleton, 
although  he  may  shoio  a  deed  from  Carleton 's  assignee :  he  could 
get  no  better  title  from  Carletoris  assignee,  than  Carleton  himself 
had.  Further,  if  the  evidence  shows  that  said  Parham  had 
prior  possession  of  the  land,  under  claim  of  title,  and  held,  the 
same  up  to  his  death,,  and  plaintiffs  are  his  heirs,  and  their  right 
of  action  is  not  barred  by  the  statute  of  limitations ;  these  facts 
would  entitle  them  to  recover,  unless  the  defendant  shows  such 
title  as  would  defeat  them  ;  and  the  title  offered  by  the  defendant, 
from  Carletorts  assignee  in  bankruptcy,  would  not  be  sufficient  to 
do  this,  if  the  proof  shoius  no  other  right  on  the  part  of  Carleton 
than  that  of  possession  subsequent  to  the  possession  and  claim  of 
title  of  Parham.''  The  defendant  excepted  to  that  portion  of 
said  charge  which  is"  italicized,  "and  to  each  part  thereof 
separately;"  and  this  is  the  only  matter  now  assigned  as 
error. 

J.  M.  Whitehead,  for  appellant. 

Watts  &  Sons,  contra. 

Vol.  lvi. 
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STONE,  J. — Deducting  the  time  between  January  11th, 
1861,  and  September  21st,  1865,  from  the  period  which 
elapsed  between  the  time  when  the  cause  of  action  accrued, 
and  the  date  of  the  writ  in  this  case,  the  statute  of  limita- 
tions had  not  perfected  a  bar  when  the  action  was  brought. 
Kev.  Code,  §  2900 ;  Jones  v.  Nelson,  51  Ala.  471. 

One  who  has  had  prior  possession  of  lands,  under  claim 
of  title,  or  exercising  acts  of  ownership,  may,  upon  that  fact 
alone,  maintain  ejectment  against  one  afterwards  found,  in 
possession,  unless  the  latter  set  up  paramount  title  in  him- 
self, or  in  some  other  person. — 1  Brick.  Dig.  627,  §§  40,  41. 

The  rulings  of  the  Circuit  Court  are  in  strict  conformity 
to  the  principles  above  expressed,  and  its  judgment  is 
affirmed. 


Lambert  v.  Newman  et  al. 

Bill  in  Equity  to  enforce  Vendor's  Lien  on  Land. 

1.  Barden%of  proof  as  to  notice. — If  the  vendor  conveys  by  absolute  deed, 
reciting  therein  that  the  purchase-money  has  been  paid,  the  onus  is  on  him, 
or  his  assignee  of  the  note  given  for  the  purchase-monejr,  when  seeking  to 
enforce  a  lieu  on  the  land,  as  against  a  sub-purchaser  for  valuable  considera- 
tion, to  prove  notice  of  the  fact  that  the  original  purchase-money  was  unpaid, 
before  the  consummation  of  the  contract  of  sub-purchase  ;  and  proof  of  con- 
versations or  declarations,  repeated  after  the  lapse  of  fourteen  or  fifteen  years, 
and  not  shown  to  be  connected  with  any  circumstances  likely  to  impress  them 
on  the  memory,  is  not  sufficient  to  outweigh  the  positive  testimony  of  the  sub- 
purchaser himself,  denying  notice. 

Appeal  from  the  Chancery  Court  of  Coosa. 

Heard  before  the  Hon.  B.  F.  Ligon,  as  special  chancellor, 
selected  by  the  parties  on  account  of  the  incompetency  of 
Hon.  N.  S.  Graham,  who  had  been  of  counsel  in  the  cause. 

The  original  bill  in  this  cause  was  filed  on  the  12th  May, 
1873,  by  John  M.  Lambert,  against  Bichard  T.  Newman, 
Geo.  W.  Pearson,  J.  O.  Thomas,  A.  T.  Kannady,  and  William 
Lindsay ;  but  the  name  of  Lindsay  was  afterwards  struck  out 
by  amendment,  and  Kannady's  administrator  was  made  a 
party  in  his  stead,  he  being  dead  at  the  commencement  of 
the  suit.  The  object  of  the  bill  was  to  enforce  a  vendor's 
lien  on  a  certain  tract  of  land,  which  was  in  the  possession 
of  said  B.  T.  Newman,  and  subject  it  to  the  payment  of  a 
note  given  for  a  part  of  the  purchase-money.  The  land  had 
belonged  to  Samuel  Lambert,  who  was  the  father  of  the  com- 
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plainant,  and  who,  in  November,  1855,  sold  and  conveyed  it 
to  said  A.  T.  Kannady,  and  put  him  in  possession.  Kannady 
paid  a  part  of  the  purchase-money,  and  for  the  residue  gave 
his  promissory  note  for  $1,100,  dated  the  15th  November,  1855, 
and  payable  in  cotton,  at  eight  cents  per  pound,  on  the  1st 
January,  1858,  reciting  on  its  face  that  it  was  given  for  the 
purchase-money  of  the  land.  This  note  was  transferred  by 
said  Samuel  Lambert,  by  written  assignment,  dated  the  10th 
May,  1857,  to  the  complainant  in  this  suit ;  and  being  unpaid 
at  maturity,  the  complainant  brought  suit  on  it,  in  the  Cir- 
cuit Court  of  Coosa,  and  obtained  a  judgment  for  $1426.16 
on  the  14th  September,  1859;  which  judgment  was  affirmed 
by  this  court  on  appeal,  at  its  June  term,  1860,  as  shown  by 
the  report  of  the  case  in  37  Ala.  57.  Afterwards,  in  Janu- 
ary, 1861,  Kannady  transferred  to  the  complainant,  on  ac- 
count of  this  judgment,  two  notes  on  William  Lindsay,  for 
$750  each,  due  the  25th  December,  1861.  The  bill  aileged 
that  the  complainant,  acting  through  said  Samuel  Lambert 
as  his  agent,  refused  to  accept  these  notes  on  Lindsay,  "un- 
less said  Kannady  would  indorse  the  land  upon  said  notes, 
in  order  to  secure  the  purchase-money  of  said  lands  for 
which  said  judgment  was  rendered ;"  that  Kannady  agreed 
to  do  this,  and  pretended  that  he  had  done  so,  but,  taking 
advantage  of  the  age  and  infirmities  of  said  Samuel  Lambert, 
who  was  very  old,  almost  blind,  and  illiterate,  he  wrote  on 
one  of  the  notes  an  indorsement  that  it  was  taken  as  part 
payment  for  the  land,  and  made  no  indorsement  on  the  other. 
The  complainant  obtained  a  judgment  against  Lindsay  on 
these  notes,  in  1867,  which  was  "afterwards  set  aside,  in  1868, 
on  the  ground  that  they  were  given  for  the  purchase-money 
of  slaves ;  and  the  bill  alleged  that  Lindsay  was  insolvent  at 
the  time  of  his  death,  and  that  nothing  could  at  any  time 
have  been  collected  on  his  said  notes  except  Confederate 
money. 

On  the  29th  August,  1860,  Kannady  sold  and  conveyed  the 
land  to  G.  W.  Pearson,  and  put  him  in  possession ;  and  on 
the  17th  January,*  1861,  Pearson  sold  and  conveyed  to  J.  O. 
Thomas,  who  had  acted  as  his  agent  in  making  the  purchase 
from  Kannady.  Thomas  paid  the  agreed  purchase-money  to 
Pearson,  and  continued  in  possession  of  the  land  until  some 
time  in  1868,  when  he  sold  to  E.  T.  Newman,  putting  him  in 
possession,  and  executing  to  him  a  bond  for  titles.  The  bill 
alleged  that  Kannady's  note,  and  the  unsatisfied  judgment 
recovered  on  it,  were  a  lien  on  the  land,  and  that  Pearson, 
Thomas,  and  Newman,  each,  had  notice  of  the  fact  that  the 
purchase-money  had  never  been  paid  by  Kannady,  before 
the  consummation  of  their  respective  purchases.     Each  of 
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said  defendants,  by  way  of  plea  as  well  as  answer,  denied 
notice,  and  claimed  to  be  entitled  to  protection  as  innocent 
purchasers  for  valuable  consideration. 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor 
sustained  the  defense  set  up  by  the  respondents,  and  dis- 
missed the  bill ;  delivering  the  following  opinion  : 

'•  The  complainants  insist,  that  the  several  respondents 
had,  before  their  respective  purchases  of  the  land,  '  construc- 
tive notice'  that  the  purchase-money  had  not  been  paid  by 
Kannady ;  and  to  establish  this,  they  rely  on  the  pendency 
of  the  suit  of  John  M.  Lambert  v.  A.  T.  Kannady,  in  the 
Circuit  Court  of  Coosa,  on  the  note  given  by  Kannady  for  a 
part  of  the  purchase-money;  a  transcript  of  which  judgment 
is  in  evidence.  Lis  pendens  is  notice  to  all  the  world.  But 
does  the  rule  apply  in  this  case?  Does  the  institution  of  a 
suit  in  the  Circuit  Court,  not  involving  the  land  or  the  title, 
operate  as  constructive  notice  to  Thomas,  or  any  of  the  sub- 
vendees  of  Kannady?  This  rule,  in  its  origin  in  England, 
was  confined  to  actions  for  the  recovery  of  real  estate  only ; 
and  it  had  no  place  in  equity  jurisprudence,  until  Lord  Ba- 
con, in  after  years,  introduced  it  with  restrictions.  The  only 
case  in  this  State,  in  which  lis  pendens  was  held  to  be  appli- 
cable to  any  but  real  property,  is  that  of  Boiling  v.  Garter 
(9  Ala.  923),  in  which  it  Avas  assumed  to  apply  to  a  mortgage 
of  a  slave.  The  cases  of  Harris  v.  Carter  (3  Stew.  323),  and 
Garter  v.  P.  &  M.  Bank  (22  Ala.  743),  decide  that  the  pend- 
ency of  a  suit,  involving  the  title  to  an  estate,  is  sufficient 
notice  to  affect  a  purchaser.  The  suit  must  affect  tiie  estate, 
and  not  merely  money  secured  on  it.  It  must  act  directly, 
and  not  collaterally ;  such  as  proceedings  in  rem,  which  are 
notice  to  all  the  world.  The  judgment  set  up  in  this  case  is 
not  a  proceeding  in  rem,  but  a  personal  judgment :  it  was  not 
a  proceeding  involving  the  land,  or  the  title  to  the  land,  but 
a  plain  action  of  assumpsit  on  a  promissory  note,  the  consid- 
eration of  Avhich  is  not  even  set  out  in  the  complaint.  But, 
if  the  note  had  been  declared  on  in  hate  verba,  it  would  not 
have  changed  the  rule.  It  is  clear,  to  my  mind,  that  none  of 
the  respondents  are  chargeable  with  constructive  notice. 

"  The  only  remaining  question  is,  whethey  they  had  actual 
notice  of  this  unpaid  purchase-money,  before  the  purchase 
of  the  land  and  the  payment  of  the  money.  In  cases  of  this 
character,  the  onus  is  on  the  complainant :  he  must  show  a 
preponderance  to  prove  this  fact — that  the  respondents  are 
not  bona  fide  purchasers  for  valuable  consideration  without 
notice. —  Gordon  v.  Jones,  42  Ala.  147.  A  person  affected  by 
notice,  has  the  benefit  of  the  want  of  notice  by  intermediate 
parties ;  and  a  purchaser  with  notice,  from  a  purchaser  with- 

(40) 
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out  notice,  may  shelter  himself  under  the  first  purchase. 
Story's  Eq.  PL  §  808 ;  Morton  v.  Smith,  10  Ala.  73,  and  cases 
cited.  Let  us  apply  these  principles  of  law  to  the  case 
under  consideration.  To  prove  actual  notice,  or  'such  cir- 
cumstances as  would  cause  a  prudent  man  to  make  further 
inquiry  before  completing  his  purchase/  the  complainant 
must  rely  on  the  testimony  of  Samuel  Lambert^  John  M. 
Lambert,  and  Allen  Lambert.  Benjamin  Newman  proves 
nothing,  except  general  notoriety  in  the  neighborhood. 
Emanuel  Pate  speaks  of  a  conversation  between  J.  O.  Thom- 
as and  Geo.  W.  Pearson,  in  the  fall  of  1861,  in  reference  to 
said  land ;  when  Thomas  said,  '  The  land  was  all  paid  for 
except  those  Lindsay  notes,  and  Lindsay  was  good  for  his 
contracts,  and  the  title  to  the  land  is  all  right ;'  and  Pearson 
then  remarked,  'I  reckon  it  is.'  This  conversation  was  more 
than  twelve  months  after  the  sale  by  Kannady  to  Pearson, 
and  some  eight  or  nine  months  after  the  sale  by  Pearson  to 
Thomas,  and  after  the  payment  of  the  purchase-money  by 
these  parties.  Elisha  Lambert  states,  that  Newman  came  to 
him,  a  short  time  after  he  bought  the  land,  '  and  asked  him 
why  he  did  not  tell  him  it  was  not  paid  for;'  and  Newman 
had  then  paid  the  first  note,  as  he  states.  Samuel  Lambert 
states,  that  a  man  by  the  name  of  Hodges  bought  of  Kan- 
nady, went  into  possession,  and  made  a  mortgage  to  Kan- 
nady, and  afterwards  gave  up  the  land  to  Kannady.  '  Wash. 
Pearson,'  he  says,  '  went  into  possession  in  1860,  and  lived 
there  one  year ;'  says  he  '  told  him  the  land  was  not  paid  for, 
and  he  said  lie  would  not  pay  unless  he  was  safe  in  paying;' 
says  he  told  him  that  John  M.Lambert  held  the  notes  ;  t;  at 
soon  after  this  he  heard  that  Pearson  had  bought  the  land  ; 
'never  said  anything  until  about  the  time  he  and  Obe  Thomas 
were  about  to  trade  places,'  &c.  This  evidence  is  not  clear 
and  satisfactory.  The  fact  to  be  proved  is  left  to  be  inferred. 
When  did  he  tell  Pearson  the  land  was  not  paid  for  ?  When 
did  he  tell  him  that  John  M*  Lambert  held  the  notes?  He 
admits  that  he  said  nothing  to  Pearson  until  'about  the  time' 
he  and  Thomas  traded,  which  was  in  January,  1861.  Non 
constat,  both  Pearson  and  Thomas  may  have  completed  the 
trade,  and  paid  up  the  purchase-money,  before  Lambert 
mentioned  the  matter.  After  Thomas  bought  the  land,  he 
says,  he  (Lambert)  had  a  conversation  with  him,  '  and 
Thomas  said  he  was  satisfied  that,  if  Kannady  did  not  pay 
the  debt,  Lindsay  would.'  As  to  Thomas,  there  is  no  evi- 
dence of  notice,  as  shown  by  this  witness,  sufficiently  clear 
to  charge  him. 

John  M.  Lambert  proves,  that  Pearson  and  himself  talked 
about  this   land  before   Pearson  went  into  possession,  or 
Vol.  lvl 
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bought  it ;  but  he  speaks,  mainly,  of  what  occurred  after  the 
decision  of  the  Supreme  Court  in  the  case  of  Lambert  v. 
Kannady,  at  June  term,  1860 ;  and  he  does  not  say  what  he 
told  Thomas,  or  that  he  informed  him  that  any  part  of  the 
purchase  -money  was  unpaid.  Allen  Lambert  relates  some 
circumstances  occurring  in  1867,  about  Thomas  coming  over 
to  his  house,  and  directing  him  to  look  after  Lindsay,  &c. ; 
but  he  'knew  no  fact  going  to  show  knowledge,  &c.  of  un- 
paid purchase-money,  on  the  part  of  Thomas  or  Newman, 
except  general  report,'  which  all  these  witnesses  state.  On 
the  part  of  the  respondents,  Thomas  swears  positively,  in 
answer  to  the  6th  interrogatory,  that  he  '  never  had  any 
notice  of  there  being  any  unpaid  purchase-money  due  on 
said  lands  before  the  commencement  of  this  suit ;  that  he 
bought  said  lands  for  said  Pearson,'  and  never  had  the 
slightest  intimation,  before  this  suit,  that  any  purchase-money 
was  unpaid.  He  denies  the  statements  of  Allen  Lambert,  as 
set  forth  in  his  answers,  as  also  those  of  John  M.  Lambert. 
William  Lindsay,  he  says,  he  never  knew  or  heard  of,  before 
the  institution  of  this  suit ;  knew  nothing  of  the  suit  of  Lam- 
cert  v.  Kannady  ;  lived  in  Tallapoosa  county  until  1860,  and 
in  Coosa  from  that  year  to  1867  :  paid  Pearson  for  the  land, 
in  cash,  $2,500,  and  Pearson  and  wife  made  him  a  deed  to 
the  same  ;  Pearson  showed  him  his  deed  from  Kannady  and 
his  wife,  and  he  went  into  possession,  and  afterwards  sold  to 
Newman,  &c.  H.  C.  Stewart  states,  that  he  and  II.  T.  New- 
man went  together  to  Thomas' ;  that  Newman  wanted  to  buy 
this  land  of  Thomas ;  that  they  did  not  trade,  and  on  their 
return  they  came  by  Allen  Lambert's  house,  and  saw  him, 
and  Newman  told  him  he  wanted  this  land  ;  that  Allen  Lam- 
bert insisted  on  his  buying,  wanted  him  for  a  neighbor,  &c. 
Stewart  went  back  the  next  day,  and  bought  the  land  for 
Newman ;  and  Allen  Lambert  never  alluded  to  any  claim,  or 
unpaid  purchase-money  being  due.  Allen  Lambert  was  then 
the  agent  of  the  complainant.  R.  T.  Newman  swears,  that 
he  bought  said  land  of  J.  O.  Thomas  in  1867-8,  and  has  paid 
the  purchase-money  in  full ;  that  he  had  no  notice  of  any 
unpaid  purchase-money,  or  other  claim  on  the  land ;  that 
Allen  Lambert  pursuaded  him  to  make  the  purchase  ;  that 
Elisha  Lambert  told  him,  'Go  ahead,  there  will  never  be  any 
thing  done ';  that  he  had  then  paid  Thomas  $575  before 
hearing  a  word  from  any  one. 

"  Under  the  facts  of  the  case  as  developed  by  the  evidence, 
the  main  points  of  which  I  have  referred  to,  and  under  the 
rules  of  law  above  stated,  I  am  satisfied  that  the  complainant 
is  not  entitled  to  the  relief  prayed.  The  evidence  is,  to  some 
extent,  conflicting;  and  if  the  matter  of  notice  to  Thomas 
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was  left  in  doubt  and  uncertainty,  the  complainant  could  not 
succeed ;  because,  when  the  onus  of  proving  a  fact  is  upon  a 
party,  if  the  proof  leaves  it  in  a  state  of  doubt,  the  fact  can 
not  be  considered  established. — Brandon  v.  Cabiness,  10  Ala. 
155.  Although  it  was  proved,  by  a  number  of  complainant's 
witnesses,  that  the  suit  of  Lambert  v.  Kannady,  in  the  Circuit 
Court  of  Coosa,  was  a  notorious  fact  in  the  neighborhood ; 
yet,  it  is  proved  that  Thomas  lived  in  Tallapoosa  county 
until  he  bought  the  land.  The  judgment  in  that  case  was 
rendered  at  the  Fall  term,  1859 ;  and  it  was  affirmed  by  the 
Supreme  Court,  at  June  term,  1860.  Thomas  moved  to 
Coosa  county  in  1860.  If  this  general  rumor  is  evidence  for 
any  purpose,  it  is  not  shown  that  Thomas  had  any  knowledge 
of  it ;  and  he  swears  he  did  not." 

The  chancellor's  decree  is  now  assigned  as  error. 

Watts  &  Sons,  for  appellant. 
Geo.  F.  Mooee,  contra. 

STONE,  J. — We  have  carefully  examined  the  testimony 
in  this  record  ;  and  we  think  the  complainant  has  sufficiently 
proved  he  has  a  lien  on  the  land  described  in  the  bill,  for 
the  purchase-money,  unless,  in  some  one  or  more  of  the  sub- 
sales  under  Kannady,  a  purchaser  without  notice  has  inter- 
vened. This  is  the  question  in  this  case.  The  special  chan- 
cellor, before  whom  the  case  was  tried,  has  given  the  case 
thorough  and  thoughtful  consideration  ;  and  we  do  his  opin- 
ion simple  justice,  when  we  pronounce  it  an  able  one. 

We  think  there  can  be  no  question  that  Thomas  purchased 
from  Pearson,  paid  the  entire  purchase-money,  and  received 
a  conveyance  from  him.  Lambert  had  previously  conveyed 
to  Kannady,  and  Kannady  to  Pearson.  These  undisputed 
facts  cast  on  the  complainant  the  duty  and  burden  of  prov- 
ing that  Thomas,  before  he  consummated  his  purchase,  by 
paying  the  purchase-money  and  receiving  a  conveyance,  had 
notice  of  the  unpaid  purchase-money  from  Kannady  to  Lam- 
bert. The  testimony  on  this  question  is  in  conflict.  That 
offered  by  complainant  consists  chiefly  of  conversations, 
and  their  dates,  which  must  have  occurred  fourteen  or  fifteen 
years  before  they  were  deposed  to ;  and  this,  without  any 
very  striking  circumstance  to  impress  either  the  substance 
or  date  of  the  conversation  on  the  memory.  We  all  know 
how  unreliable  human  memory  is,  in  such  conditions.  Thomas' 
testimony  is  very  materially  corroborated  by  the  witnesses 
Stewart  and  Newman.  The  main  fact  he  testifies  to — want 
Vol   lvi. 
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of  notice — could  scarcely  be  ignorantly  or  innocently  false. 
We  do  not  think  the  testimony  authorizes  us  to  affirm  that 
the  chancellor  erred  in  weighing  the  testimony. 
The  decree  of  the  chancellor  is  affirmed. 


INDEX. 


ACCORD  AND   SATISFACTION. 

1.  What  is  not. — If  a  person,  on  being  discharged  by  his  employer  before 
the  expiration  of  the  period  for  which  he  had  contracted  to  serve,  asks 
for  a  statarneut  of  his  account ;  which  being  furnished  to  him,  he  draws 
out  the  amount  due  to  him  up  to  that  time,  except  a  small  balance  ($2.40), 
which  he  allows  to  remain,  under  legal  advice  ;  "saying  nothing  to  the 
defendant  at  the  time  about  said  settlement,  or  his  reason  for  leaving 
said  balauce,  and  keeps  said  account  in  his  possession," — this  is  not  a 
waiver  of  his  rights  uuder  the  contract,  nor  an  accord  and  satisfaction. 
Burkham  Brothers  v.  Daniel,  604. 

ACCOUNT. 

1.  What  is  open  account. — A  claim  for  an  annuity  of  a  sum  certain,  created 
by  deed,  charged  on  lands,  and  payable  annually  during  the  life  of  the 
annuitant,  is  not  an  open  account  within  the  statute  of  limitations  of 
three  years  (Rev.  Code,  §  2904).     Taylor  v.  Forney,  42(5. 

ACTION. 

1.  When    auction  lies  against   administrator. — An  action  at  law  does  not  lie 

against  an  administrator,  in  his  official  capacity,  in  favor  of  one  of  the 
distributees  of  the  estate,  for  services  rendered  in  superintending  the 
busiuess,  and  taking  care  of  the  property  of  the  estate,  under  an  agree- 
ment made  with  the  other  distributees  before  the  graut  of  letters  of  ad- 
ministration, although  one  of  said  distributees  afterwards  became  the 
administrator.     Matthews  v.  Matthews,  292. 

2.  When   action    lies  against  county. — The  principle  is  definitely  settled  by 

the  decisions  of  this  court,  that  an  action  at  law  does  not  lie  against  a 
county,  on  a  contract  which  has  not  been  presented  to  the  Commission- 
ers' Court,  and  by  it  disallowed  in  whole  or  in  part  (Rev.  Code,  §2537); 
and  such  presentment  and  disallowance  must  be  averred  in  the  com- 
plaint. Shinbone  v.  Randolph  County,  183. 
?,.  117io  may  sue  county  treasurer,  as  assignee  of  allowed  claim  against  county. 
A  summary  proceeding  against  a  county  treasurer,  for  failing  to  pay  an 
allowed  claim  against  the  county,  when  there  are  funds  in  the  treasury 
to  pay  the  same  (Rev.  Code,  §  930),  can  only  be  maintained  by  "  the 
party  to  whom  the  claim  is  payable,  his  legal  representatives,  or  assigns;" 
meaning  thereby  a  transfer  in  writing,  and  not  by  delivery  only.  En- 
loe  v.  Reike,  500. 

4.  Summary  remedies.  — When  a  party  resorts  to  a  summary  statutory  reme- 

dy, the  statute  must  be  strictly  followed  in  all  matters  of  substance,  and 
the  record  must  affirmatively  show  every  material  fact  necessary  to  sus- 
tain the  proceeding.     lb.   500. 

5.  Statutory  right  of  action;  how  affected  by  repeal  of  statute,  and  subsequent 

revival.  — A  right  of  action,  conferred  by  statute,  ma}'  be  taken  away  by 
a  subsequent  statute,  unless  it  has  been  reduced  to  judgment ;  if  the 
repealing  statute  does  not  except  from  its  operation  pending  suits,  or 
existing  causes  of  action,  they  fall  with  the  repealed  statute  ;  and  when 
such  statutory  right  of  action  has  thus  been  destroyed,  it  can  not  be 
revived  by  a  later  statute,     Luke  v.  Calhoun  County,  415, 
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6.  When  action  lies  against  justice  of  the  peace. — For  corrupt  official  miscon- 

duct on.  the  trial  of  a  cause  within  his  jurisdiction,  a  justice  of  the  peace 
is  not  liable  to  a  civil  action,  but  can  only  be  punished  criminally. 
Irion  v.  Lewis.  190. 

7.  Surety's  remedies  against  principal,   for  money  paid.  — The  summary  remedy 

given  by  statute  to  a  surety  who  has  paid,  in  whole  cr  in  part,  the  debt 
of  his  principal  (Rev.  Code,  §  3071),  is  cumulative  merely,  and  does  not 
preclude  a  common-law  action.     Iiiky  v.  SiaUwwth,  481. 

8.  Splitting  entire  cause  of  action. — An  entire  contract,  not  payable  in  install- 

ments, can  not  be  split  up  and  made  the  foundation  of  two  or  more 
suits  :  if  an  action  is  brought  on  a  part  of  it  only,  whether  the  plaintiff 
fails  or  succeeds,  he  can  not  afterwards  maintain  another  action  on  it ; 
and  the  same  rule  applies  to  a  claim  for  damages,  whether  made  the 
foundation  of  an  action,  or  set  up  in  defense  of  an  action.  South  & 
North  Alabama  Railroad  Co.  v.  llenlein  &  Barr,  368. 
9  Action  on  detinue  bond;  in  what  court  brought. — When  the  plaintiff  in  de- 
tinue, or  in  a  statutory  action  '-for  the  recovery  of  personal  property  in 
specie"  (Rev.  Code,  §§  2593-98),  commenced  in  the  District  Court  of  the 
United  States,  obtains  possession  of  the  property  by  executing  the  neces- 
sary statutory  bond,  and  afterwards  suffers  a  voluntary  nonsuit,  the 
defendant  may  sue  on  the  boud  in  a  State  court,  and  is  not  compelled 
to  sue  in  the  Federal  court.     Wood  v.  Coman,  283. 

10.  Defendant's  remedies   in  detinue,  when  plaintiff  is    nonsuited. — In  detinue, 

or  the  corresponding  statutory  action  '•tor  the  recovery  of  personal 
property  in  specie  '  (Rev.  Code,  §§  2593-98),  if  the  plaintiff  obtains  pos- 
session of  the  property  by  executing  the  necessary  bond,  and  afterwards 
suffers  a  voluntary  nonsuit,  the  defendant  may  pursue  the  summary 
remedy  authorized  by  the  statute,  or,  at  his  election,  sue  on  the  bond. 
lb.  283. 

11.  Who  may  sue  on   penal  bond. — An  action  on  an  attachment  bond,  paya- 

ble to  several  persons  jointly,  and  conditioned  for  the  payment  to  them 
of  "all  such  damages  as  they  may  sustain  from  the  wrongful  or  vexa- 
tious suing  out  of  the  attachment."  can  only  be  maintained  by  all  the 
obligees  jointly,  though  the  alleged  damage  may  have  accrued  to  only 
one  of  them. — Masterson  v.  Phinizy,  336. 

12.  Official    bonds;  wlio  may  sue  for  breach. — An    official  bond,  conditioned 

for  the  faithful  performance  of  official  duty,  is  not  a  "contract  for  the 
payment  of  money,"  within  the  statute  (Rev.  Code,  §2523)  requiring 
actions  on  such  contracts  to  be  brought  in  the  name  of  the  party  really 
interested.  Morrow  v.  Wood,  1. 
18.  Same. — The  statute  which  authorizes  an  action  "for  the  breach  of  any 
official  bond  or  undertaking  of  any  officer  of  this  State,"  "or  of  any 
bond  or  undertaking  given  iu  an  official  capacity  to  the  State  of  Ala- 
bama or  any  officer  thereof,"  to  be  brought  by  "the  person  aggrieved  " 
in  his  own  name  (Rev.  Code,  §  2552),  being  a  remedial  statute,  and 
therefore  construed  liberally,  includes  the  official  bond  of  a  couuty 
treasurer,  although  such  bond  is  payable  to  the  county;  and  the  county 
superintendent  of*  education,  being  authorized  and  required  to  receive 
and  collect  from  the  treasurer  all  school  moneys  belonging  to  the  county, 
is  the  "person  aggrieved''  by  the  treasurer's  default  in  not  paying  over 
such  moneys.     lb.  1. 

14.  Statutory  action  to  recover  money  lost  by  gaming;  who  may  maintain. — If 

the  husband  loses  money  by  gaming,  he  may  maintain  a  statutory 
actiou  to  recover  it  in  his  own  name  "(Rev.  Code,  §  1874),  although  it 
belonged  to  the  corpus  of  his  wife's  statutory  separate  estate. — Harris  v. 
Brooks,  388. 

15.  When  recovery  can  not  be  had  on  common  counts. — Under  the  Code,  as  at 

common  law,  a  recovery  can  not  be  had  under  the  common  counts  as 
therein  abbreviated,  when  the  evidence  shows  only  a  valid  special  con- 
tract and  its  breach.  —Bnrkham  Brothers  v.  Spiers,  547. 

16.  What  action  lies  between  tenants  in  common. — One  tenant  in  common  can 

not  maintain  an  action  of  detinue  against  the  other,  since  neither  is 
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entitled  to  exclusive  possession;  but,  if  one  convert  the  entire  property, 
by  destroying  or  disposing  of  it,  the  other  may  maintain  trover  for  his 
interest.     Smith  &  Co.  v.  Bice,  417. 

ADVERSE  POSSESSION. 

1.  What  constitutes. — Possession,   without  written  color  of  title,   is  adverse 

only  to  the  extent  of  the  actual  occupancy,  and  must  be  by  acts  suitable 
to  the  character  of  the  land;  but,  being  such,  it  matters  not  what  its 
purpose  is, — whether  it  be  for  residence,  cultivation,  or  digging  for  ores; 
and  a  charge  which  restricts  it  to  land  used  for  two  of  these  purposes 
only,  while  the  evidence  also  shows  the  third,  is  erroneous.  Bell  v. 
Benson,  444. 

2.  Same. — Continuity  is  an  essential  element  of  an  adverse  possession ;  but 

the  mere  intrusion  of  a  trespasser,  not  brought  to  the  knowledge  of  the 
party  in  possession,  nor  continuing  long  enough  to  raise  a  presumption 
that  it  was  known  to  him,  is  not  an  interruption  of  his  possession,  and 
does  not  change  its  character,     lb.  444. 

3.  Conveyance  of  land  adversely  held. — A  conveyance  of  land  which  is  at  the 

time  in  the  possession  of  a  person  claiming  under  a  prior  conveyance 
from  the  grantor,  is  inoperative  and  void  as  against  him,  and  he  may 
successfully  resist  an  action  at  law  by  the  subsequent  grantee;  but,  if 
the  land  is  not  actualby  included  in  his  deed,  neither  his  possession 
under  claim  of  title,  nor  the  subsequent  conveyance  to  another  person, 
would  prevent  the  grantor  from  recovering  it  by  action  against  him. 
Bridges  v.  McClendon,  327. 

AGENCY. 

1.  Sale  by  agent.  — A  purchaser  of  personal  property  acquires  only  the  title 

of  his  vendor;  and  if  he  buys  from  an  agent,  who  has  no  authority  to 
sell,  his  good  faith  in  making  the  purchase  does  not  impair  the  title  of 
the  principal. — Calhoun  v.  Thompson,  166. 

2.  Same;    what  constitutes    contract  between  principal  and  agent. — Where  an 

agent  for  the  sale  of  sewing-machines,  having  possession  of  a  horse 
belonging  to  his  principals,  which  was  used  in  the  business,  was  in- 
formed by  them,  by  letter,  that  he  would  be  charged  with  the  horse  on 
their  books,  unless  he  returned,  and  rendered  an  account  of  his  sales; 
after  which,  without  returning,  or  rendering  an  account,  he  sold  the 
horse  to  another  person,  to  whom  he  showed  the  letter;  held,  that  while 
the  principals  might,  perhaps,  at  their  election,  sue  the  agent  in  trover 
for  the  conversion  of  the  horse,  or  in  assumpsit  for  its  value,  the  agent 
could  not  treat  the  letter  as  a  proposition  to  sell  him  the  horse,  and  the 
purchaser  from  him,  having  knowledge  of  the  letter,  acquired  no  title 
against  the  principals.     lb.  166. 

3.  Implied    notice   to  principal. — A  purchaser  of   lands,  at  a  sale  made  under 

a  chancery  decree,  is  chargeable  with  implied  notice  of  any  fraud,  or 
other  defect  in  the  proceedings,  of  which  his  agent  in  making  the  pur- 
chase, who  was  a  party  to  the  suit,  had  actual  notice.     Bunkl'm  v.  Har- 
vey, 377. 
AMENDMENT. 

1.  Affidavit  for    attachment;  what  defects  are  not  amendable. — When  a  statu- 

tory attachment  is  sued  out  by  a  landlord  against  the  crop  of  his  ten- 
ant (Rev.  Code,  §§2961-2;  Sess.  Acts  1870-1,  p.  19),  the  affidavit  must 
state  that  the  relation  of  landlord  and  tenant  exists  between  the  parties, 
and  that  the  indebtedness  is  for  rent,  or  advances,  or  both;  and  the 
want  of  these  averments  is  a  fatal  defect,  which  can  not  be  remedied  by 
amendment,  in  cases  commenced  in  the  Circuit  Court.  Staggers  v. 
Washington,  225. 

2.  Branch    summons;  amendable  defects. — When    the   original  and   branch 

summons  each  contains  only  the  name  of  the  defendant  upon  whom  it 
is  served,  the  defect  is  formal  merely,  and  amendable  under  the  statute 
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(Rev.  Code,  §§2807-11),  even  if  pleaded  in  abatement.  Boardmanv- 
Parrish,  54. 

3.  Amendment    of  complaint,    by  striking  out  name  of  one  or  more  defendants. 

Since  the  statute  expressly  authorizes  an  amendment  of  the  complaint 
by  striking  out  the  name  of  a  defendant  improperly  joined  (Rev.  Code, 
§  2809),  it  can  not  be  assumed  that  an  action  against  several  defendants 
was  discontinued,  merely  because  the  name  of  one  of  them,  who  was 
served  with  process,  was  struck  out  by  leave  of  the  court.  Masterson  v. 
Gibson,  56. 

4.  Same,  in  statement  of  cause  of  action. — In  an  action  against  husband  and 

wife,  if  the  cause  of  action  is  described  in  the  original  complaint  as 
"provisions  furnished  to  defendant  at  his  request,"  the  complaint  may 
i  be  amended  by  the  addition  of  averments  necessary  to  show  a  valid 
cause  of  action  against  the  wife's  statutory  separate  estate;  and  a  for- 
tiori, in  a  case  removed  by  appeal  or  statutory  certiorari  from  a  justice's 
court,  which  is  required  to  be  "tried  according  to  equity  and  justice, 
without  regard  to  any  defect  in  the  summons  or  other  proceeding  before 
the  justice"  (Rev.  Code,  §2772),  such  an  amendment  should  be  allowed. 
Schuessler  &  Co.  v.  Wilson,  516. 

5.  Clerical  misprision  in  bill  of  exceptions. — When  the  appeal  is  sued  out  by 

the  plaintiff  below,  from  a  judgment  of  nonsuit,  which  he  was  compelled 
to  take  in  consequence  of  the  refusal  of  the  court  to  allow  him  to  file  an 
amended  complaint,  a  recital  in  the  bill  of  exceptions  that  "the  defend- 
ant excepted  to  this  ruling  of  the  court,  and,  in  consequence  of  this 
ruling  being  unable  to  proced  further  with  his  case,  thereupon  took  a 
nonsuit,"  &c,  shows  a  mere  clerical  misprision,  which  will  be  consid- 
ered as  amended.     lb.  516. 

6.  Amendment  of  pleas,  and  filing  additional  pleas.— A  defendant  may  ask 

leave  to  amend  a  plea  to  which  a  demurrer  has  been  sustained  (Rev. 
Code,  §  2657),  but  can  not  claim  the  right  to  file  an  entirely  new  plea  as 
an  amendment;  and  although  the  court  may  (and  should  in  a  case  where 
justice  requires  it)  allow  a  plea  to  be  filed  after  the  expiration  of  the 
time  prescribed  by  the  statute,  yet  this  is  matter  of  discretion,  and  its 
refusal  cannot  be  held  erroneous;  especially  when  no  surprise  is  alleged, 
and  the  record  shows  that  issue  was  joined  on  several  special  pleas  al- 
ready filed,  under  which  the  defendant  had  the  full  benefit  of  all  the  de- 
fenses set  up  in  the  new  pleas.     Jones  v.  Bitter's  Adm'r,  270. 

7.  Judgment  corrected\  and  affirmed. — In  an  appeal  case  from  a  justice's  court, 

brought  to  this  court  by  appeal  at  the  instance  of  the  defendant,  the  ren- 
dition of  judgment  in  favor  of  the  holder  of  the  legal  title,  for  the  use 
of  the  party  really  interested,  will  be  regarded  as  a  mere  clerical  mis- 
prision, and  here  corrected  at  the  costs  of  the  defendant,  when  the  re- 
cord shows  that  the  original  complaint  was  properly  filed  in  the  name 
of  the  party  really  interested,  and  that  the  holder  of  the  legal  title  was 
brought  in  by  amendment,  a  demurrer  to  the  complaint  being  improp- 
erly sustained.     Levystein  &  Simon  v.  Marks  &  Co.,  564. 

8.  Same. — When  an  attachment  for  alleged  advances  is' sued  out  by  a  land- 

lord, and  levied  on  the  crops  of  the  tenant,  issue  being  joined  on  the 
plea  of  non  assumpsit,  no  question  can  be  raised  by  the  defendant,  dur- 
ing the  trial,  as  to  his  right  to  claim  an  exemption  in  the  attached  prop- 
erty; and  if  that  question  is  nevertheless  submitted  to  the  jury,  and 
decided  against  the  defendant,  and  the  court  thereupon  renders  judg- 
ment for  the  plaintiff,  for  the  amount  ascertained  by  the  jury  to  be  due 
to  him,  further  adjudging  that  the  property  is  subject  to  his  debt,  and 
ordering  its  sale  by  the  sheriff,  this  court  will  correct  it,  and  here  ren- 
der the  proper  judgment,  at  the  costs  of  the  defendant.  Brown  v.  Coats, 
439. 
As  to  amendments  in  Chancery,  see  Chancery,  75-79. 

ANNUITY. 

1.    When  not  open  account. — A  claim  for  an  annuity  of  a  sum  certain,  created 
by  deed,  charged  on  lands,  and  payable  annually  during  the  life  of  the 
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annuitant,  is  not  an  open  account  within  the  statute  of  limitations  of 
three  years  (Eev.  Code,  §  2904).     Taylor  v.  Forsey,  426. 

2.  Charge    of  annuity  on  real  and  personal  property,  by  deed. — When  an  annu- 

ity is  charged  on  real  and  personal  property,  conveyed  by  deed  of  gift, 
the  acceptance  of  the  deed  binds  the  grantee  to  the  payment  of  the 
charge  j  and  neither  he,  nor  a  purchaser  from  him  with  notice,  can  claim 
a  partial  exoneration  of  the  land,  on  account  of  a  subsequent  loss  or 
destruction  of  the  personal  property,  as,  for  instance,  the  emancipation 
of  the  slaves  by  the  late  war.     lb.  426. 

3.  Same ;  construction  of  deed,^  as  to  right  of  annuitant  to  claim  dower  in  lieu  of 

annuity.— A  deed  of  gift,  by  which  lands  were  conveyed  to  the  grantor's 
daughters,  charged  with  the  payment  of  an  annuity  to  his  wife,  con- 
tained the  following  provisions:  "  But  said  annuity  is  hereby  expressly 
declared  to  be  charged  upon  the  said  lands,  in  lieu  of  the  dower  interest 
therein  to  which  the  said  Susan"  [grantor's  wife]  "would  be  entitled, 
should  she  survive  him,''  the  grantor;  "and  it  is  hereby  expressly  de- 
clared, that  if  the  said  Susan,  after  the  death  of  the  said"  grantor,  "claim 
dower  in  the  lands,  or  any  of  them,  then  the  said  Mary  and  Martha," 
the  grantees,  "and  the  lands  to  them  respectively  conveyed  by  this  in- 
denture, are  hereby  released  and  discharged  from  the  payment  of  the 
said  annuity,  or  any  part  thereof;  but,  should  the  said  Susan  accept  the 
said  annuity,  in  lieu  of  the  dower  interest  she  may  have  in  the  said 
lands,  then  the  same  is  to  be  borne  equally  by  the  said"  grantees;  Held, 
that  it  was  not  incumbent  on  the  annuitant,  when  seeking  to  enforce  the 
charge  on  the  lands,  to  show  that  she  had  elected  to  take  the  annuity  in 
lien  of  dower  in  the  lands;  that  the  deed  vested  in  her  an  absolute  right 
to  the  annuity,  subject  to  be  defeated  by  her  claiming  dower,  and  this 
was  matter  of  defense.     lb.  426. 

ATTACHMENT. 

1.  Affidavit  for  attachment;  what  defects  are  not  amendable. — When  a  statutory 

attachment  is  sued  out  by  a  landlord  against  the  crop  of  his  tenant 
(Eev.  Code.  §§2961-2;  Sess.  Acts  1870-71,  p.  19),  the  affidavit  must 
state  that  the  relation  of  landlord  and  tenant  exists  between  the  parties, 
and  that  the  indebtedness  is  foi  rent,  or  advances,  or  both;  and  the 
want  of  these  averments  is  a  fatal  defect,  which  can  not  be  remedied  by 
amendment,  in  cases  commenced  in  the  Circuit  Court  Staggers  v. 
Washington,  225. 

2.  Attachment  cases  before  justice  of  the  peace;  what  objections  are  not  availa- 

ble on  appeal. — When  an  attachment  case  is  commenced  before  a  justice 
of  the  peace,  and  taken  by  appeal  to  the  Circuit  Court,  no  objection  can 
be  there  raised  to  the  regularity  of  the  proceedings  which  was  not  taken 
before  the  justice  (Rev.  Code,  §  3296),  although  it  might  be  fatal  to  the 
proceedings  if  originally  commenced  in  that  court.    lb.  225. 

3.  Attachment  on  demand  not  authorizing  it ;  how  objected  to. — When   an  at- 

tachment is  not  rightly  sued  out,  the  objection  can  only  be  taken  by 
plea  in  abatement;  and  when  sued  out  on  a  demand  which  does  not  au- 
thorize an  attachment,  a  rule  on  the  plaintiff,  to  show  cause  why  the  at- 
tachment should  not  be  dissolved,  is  the  proper  mode  of  reaching  the 
defect:  a  plea  to  the  merits  is  a  waiver  of  the  objection.  Brown  v.  Coats, 
439. 

4.  Claim  of  exemption  in  property  attached ;  judgment  corrected   and  affirmed. 

When  an  attachment  for  alleged  advances  is  sued  out  by  a  landlord,  and 
levied  on  the  crops  of  the  tenant,  issue  being  joined  on  the  plea  of  non 
assumpsit,  no  question  can  be  raised  by  the  defendant,  during  the  trial, 
as  to  his  right  to  claim  an  exemption  in  the  attached  property;  and  if 
that  question  is  nevertheless  submitted  to  the  jury,  and  decided  against 
the  defendant,  and  the  court  thereupon  renders  judgment  for  the  plain- 
tiff, for  the  amount  ascertained  by. the  jury  to  be  due  to  him,  further  ad- 
judging that  the  property  is  subject  to  his  debt,  and  ordering  its  sale  by 
the  sheriff,  this  court  will  correct  it,  and  here  render  the  proper  judg- 
ment, at  the  costs  of  the  defendant.     lb.  439. 
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5.  Lien  of  attachment;  death  of  defendant  before  judgment. — When  an  attach- 

ment is  levied  on  personal  property,  the  death  of  the  defendant  before 
judgment  does  not  destroy  the  lieu,  nor  dissolve  the  attachment;  but, 
if  the  levy  is  on  lands,  and  the  defendant  dies  before  judgment,  and  the 
actiou  is  revived  and  prosecuted  to  judgment  against  his  administrator, 
a  sale  of  the  lands  under  execution  on  such  judgment  conveys  no  title 
to  the  purchaser  as  against  the  heirs.     McCletlan  v.  Lipscomb,  255. 

6.  Same;  as    to  plaintiff's  remedy,  quaere. — Whether  the  plaintiff 's  remedy, 

in  such  case,  is  by  scire  facias  against  the  heirs,  under  the  statute  of  West- 
minister 2  (13  Edw.  1,  ch.  45),  as  a  part  of  the  common  law  in  this 
State,  or  by  bill  in  equity,  quaere.     1  b.  255. 

7.  Security  for  costs. — In  an  attachment  suit  by  a  non-resident,  an  acknowl- 

edgment as  security  for  the  costs  (Rev.  Code,  §§  2802,  2937)  may  be  in- 
dorsed on  the  attachment,  bond,  or  affidavit,  or  written  on  a  separate 
paper,  and  filed  with  the  other  papers  in  the  cause;  and  if  it  is  accepted 
as  sufficient  by  the  officer  issuing  the  attachment,  either  before  or  at  the 
time  the  writ  is  issued,  it  is  not  necessary  that  such  acceptance  shall  be 
indorsed  on  it,  or  reduced  to  writing:  when  such  acknowledgment  is 
found  among  the  papers  of  the  cause,  its  acceptance  in  fact,  though  not 
in  writing,  may  be  proved  subsequently;  and  if  there  be  any  doubt 
about  it,  the  plaintiff  should  be  permitted  to  give  new  security.  Good 
v.  Jones,  538. 

8.  Garnishment  against   public   officers. — The   salary  or  compensation  of  a 

public  officer — a  tax  assessor,  for  instance — can  not  be  reached  by  gar- 
nishment, at  the  suit  of  a  creditor,  against  another  public  officer  charged 
with  the  duty  of  disbursing  it.  The  statute  which  authorizes  money  to 
be  attached  "in  the  hands  of  an  attorney-at-law,  sheriff,  or  other  officer" 
(Rev.  Code,  §  2948),  applies  only  to  money  belonging  to  private  indi- 
viduals, and  can  not  be  extended  to  the  salary  or  compensation  of  pub- 
lic officers  in  the  hands  of  disbursing  officers.    Pruitt  v.  Armstrong,  306. 

9.  Who  may  sue  on  bond.  — An  action  on  an  attachment  bond,  payable  to 

several  persons  jointly,  and  conditioned  for  the  payment  to  them  of 
"all  such  damages  as  they  may  sustain  from  the  wrongful  or  vexatious 
suing  out  of  the  attachment,"  can  only  be  maintained  by  all  the  obli- 
gees jointly,  though  the  alleged  damage  may  have  accrued  to  only  one 
of  them.     Masterson  v.  Phinizy,  336. 

ATTORNEY  AT  LAW. 

1.  Attorney's    authority    to  receive  payment  of  judgment. — An  attorney  at  law 

has  authority  to  receive  payment  of  a  judgment  which  he  has  obtained 
for  his  client;  and  a  payment  to  him,  even  by  a  stranger,  is  a  satisfac- 
tion of  the  judgment  as  against  the  plaintiff  therein.  Frazier  v.  Parks' 
Adm'rs,  363. 

2.  Administrator's  attorney;  liability   to  distributees. — When  an  attorney  col- 

lects money  for  an  administrator,  he  is  liable  only  to  his  client,  and  not 
to  the  distributees  of  the  estate;  consequently,  when  the  attorney,  or  his 
personal  representative,  files  a  bill  to  foreclose  a  mortgage  given  by  one 
of  the  distributees  to  him,  the  defendant  can  not  set  off  against  the 
mortgage  debt  his  interest  in  moneys  collected  by  the  attorney  for  the 
administrator  of  the  estate.     lb.  363. 

BAILMENT. 

1.  Liability  of  bailee  to  bailor. — As  a  general  rule,  a  bailee  can  not  dispute 

the  title  of  his  bailor;  but  he  may  yield  the  possession  to  the  true  owner, 
on  demand;  and  when  sued  in  trover  by  the  bailor,  may  show,  in  de- 
fense, that  he  surrendered  the  property  on  the  demand  of  the  true 
owner.     Calhoun  v.  Thompson,  166. 

2.  Sale  by  bailee. — As  to  third  persons,  a  bailee  has  a  special  property,  inci- 

dent to  the  possession,  which  enables  him  to  protect  the  property 
against  mere  wrongdoers,  or  recover  it  from  them ;  but,  unless  author- 
ized by  the  terms  of  the  bailment,  he  cannot  make  a  sale  which  will  alter 
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the  general  property  of  the  bailor,  and  divest  him  of  the  right  to  main- 
tain trover  lor  its  conversion,  against  the  bailee,  the  purchaser,  or  any 
one  claiming  under  such  sale.     lb.  166. 

3.  Sale  or  mortgage  of  personal  property  by  person  in  possession. — Having  pos- 

session of  personal  property,  by  permission  of  the  owner,  does  not  con- 
fer the  power  to  sell  or  mortgage  it,  even  in  favor  of  a  bona  fide  pur- 
chaser lor  valuable  consideration  without  notice.      Glaze  v   Blake,  379. 

4.  Offspring  of  animals  held  under  b'tilment,  or  executory  contract  of  purchase. — 

A  colt,  foaled  while  its  dam  is  held  under  a  bailment,  or  executory  con- 
tract of  purchase,  by  the  terms  of  which  the  title  is  to  remain  in  the 
bailor  or  vendor  until  the  agreed  price  is  paid,  is  also  subject  to  the 
terms  of  such  contract.     Elmore  v.  Fitzpidrirk;  400. 

BANKRUPTCY. 

1.  Bight  to  enforce  parol  contract  for  sale  of  land. — A  purchaser  ot   lands, 

under  an  executory  parol  contract,  having  afterwards  obtained  a  certifi- 
cate of  discharge  in  bankruptcy,  cannot  maintain  a  bill  in  equity  for  the 
specific  performance  of  the  contract:  his  assignee  is  the  only  party  who 
can  sue.     Bea  v.  Bichards,  396. 

2.  Bights  of  assignee  in  bankruptcy,  and   purchaser  at  his  sale. — As  to   lands 

surrendered  by  a  bankrupt,  the  assignee  in  bankruptcy  takes  only  the 
estate  which  the  bankrupt  had.  and  the  lands  remain  chargeable  with 
all  the  prior  equities  which  were  binding  on  the  bankrupt;  nor  can  a 
purchaser  from  the  assignee,  who  succeeds  only  to  his  interest,  claim 
the  protection  which  is  accorded  in  equity  to  a  bona  fide  purchaser  for 
value.     Smith  v.  Perry,  266. 

BILL  OF  EXCEPTIONS. 

1.  When  necessary. — Under  the  Revised  Code  (§§  2247,  2250),  as  under  the 

established  practice  of  this  court  prior  to  the  adoption  of  the  Code  of 
1852,  on  appeals  from  the  Probate  Court,  an  error  apparent  on  the  face 
of  the  proceedings — that  is,  on  the  face  of  the  record  which  the  court  is 
bound  to  keep — is  revisable  by  this  court  without  a  bill  of  exceptions; 
but  matters  dependent  on  the  evidence  must  be  presented  by  bill  of  ex- 
ceptions, duly  reserved  and  certified.     'Japp  v.  Cox,  553. 

2.  When  will  not  be  considered. — This  court   will  not  revise  the  ruling  of 

the  primary  court  on  a  demurrer  to  evidence,  when  it  is  shown  only  by 
the  bill  of  exceptions.     Sivoly  v.  Scott,  555. 

3.  Same. — Rulings  on  demurrer,  shown  only  by  the  bill  of  exceptions,  and 

not  appearing  in  the  judgment  entry,  are  not  revisable  on  error.  Buck' 
ley  v.    Wilson,  393. 

4.  Clerical  misprision  in  bill  of  exceptions. — Where  the  appeal  is  sued  out  by 

the  plaintiff  below,  from  a  judgment  of  nonsuit,  which  he  was  com- 
pelled to  take  in  consequence  of  the  refusal  ot  the  court  to  allow  him 
to  file  an  amended  complaint,  a  recital  in  the  bill  of  exceptions  that 
"the  defendant  excepted  to  this  ruling  of  the  court,  and,  in  consequence 
of  this  ruling  being  unable  to  proceed  further  with  his  case,  thereupon 
took  a  nonsuit,"  Ac,  shows  a  mere  clerical  misprision,  which  will  be 
considered  as  amended.     Schuessler  &   Co.  v.   Wilton,  516. 

5.  General  exception  to  entire  charge. — A  general  exception  to  an  entire  charge, 

consisting  of  several  distinct  propositions,  can  not  be  sustained,  unless 
each  part  of  the  charge  is  erroneous.  Caldwell  v.  Parmer's  Adm'r, 
405. 

6.  Same. — When  a  charge  contains  two  or  more  distinct,   separable  propo 

sitions,  an  exception  "to  this  charge,  and  to  each  part  thereof,  sepa" 
rately  and  successively, "  is  only  a  general  exception  to  the  entire  charge, 
and  cannot  be  sustained  unless  the  entire  charge  is  erroneous.  South  iSc 
North  Ala.  Bailroad  Co.  v.  Jones,  507. 
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BILLS  OF  EXCHANGE,  AND  PROMISSORY  NOTES. 

1 .  Liability  of  acceptor  for  damages.  —Under  an  unqualified  acceptance  of  a 

bill  of  exchange,  the  acceptor  is  liable  only  for  interest,  as  on  a  prom- 
issory note,  and  not  for  statutory  damages  (Rev.  Code,  §  1845).  Tram-' 
mell  v.  Hudmon  &  Brother,  235. 

2.  Alteration  of  note. — The   words   "with  half  legal  interest  till  maturity," 

added  to  a  promissory  note  after  its  execution  and  delivery,  are  a  ma- 
terial alteration,  and,  in  the  absence  of  proof  that  they  were  not  added 
by  the  payee,  entirely  annul  the  note  as  evidence  of  a  debt.  Lamar  and 
Wife  v.   Brown,   157. 

3.  Loan  of  Lonjederaie  treasury-notes,   as  consideration  of  note. — A  loan   of 

Confederate  States  treasury-notes  in  1862,  when  they  were  the  principal 
circulating  medium  here,  is  a  sufficient  consideration  to  support  a  prom- 
issory note.     Simpson  v.  Lauderdale  County,  61. 

BILL  OF  PARTICULARS. 

1.  Bill  of  particulars. — The  main  object  of  bills  of  particulars  is  to  prevent 
surprise,  and  liberal  rules  are  applied  in  their  construction :  where  the 
complaint  contains  only  the  common  counts,  but  the  only  matter  of 
controversy  betweeu  the  parties,  as  shown  by  the  plea,  replication  there- 
to, and  depositions  on  hie,  is  the  validity  of  an  order  drawn  on  the  de- 
fendants in  the  plaintiff's  name,  and  paid  by  the  defendants,  and  which 
the  plaintiff  insisted  was  a  forgery,  there  is  no  error  in  refusing  to  dis- 
miss the  suit  on  account  of  the  failure  to  furnish  a  definite  bill  of  par- 
ticulars.    Fountain's  Adm'r  v.    Waret  558. 

BONDS. 

1.  Official  bonds;  condition,  and  liability  of  sureties. — It  is   competent  for  the 

legislature,  in  exacting  official  bonds,  and  prescribing  their  conditions, 
to  require  that  they  shall  be  conditioned  for  the  faithful  performance  of 
all  duties  that  may  be  imposed  by  subsequent  statutes  during  the  officer's 
continuance  in  office;  and  this  having  been  done  by  a  general  statute 
(Rev.  Code,  §  169),  the  sureties  on  an  official  bond,  conditioned  as 
required  by  the  statute,  are  liable  for  their  principal's  default  in  refer- 
ence to  additional  duties  subsequently  imposed,  unless  the  statute  im- 
posing such  duties  shows  an  intention  that  they  shall  not  be  so  liable. 
Morrow  v.  Wood,  1. 

2.  fiame;  who  may  sue  for  breach.— An  official  bond,    conditioned  for  the 

faithful  performance  of  official  duty,  is  not  a  '•contract  for  the  payment 
of  money,"  within  the  statute  (Rev.  Code,  §  2523)  requiring  actions  on 
such  contracts  to  be  brought  in  the  name  ol  the  party  really  interested. 
lb.    1. 

3.  Same. — The   statute  which  authorizes  an  action  "for  the  breach  of  any 

official  bond  or  undertaking  of  any  officer  of  this  State,"  "or  of  any 
bond  or  undertaking  given  in  an  official  capacity  to  the  State  of  Ala- 
bama or  any  officer  thereof,"  to  be  brought  by  "the  person  aggrieved" 
in  his  own  name  (Rev.  Code,  §  2552),  being  a  remedial  statute,  and 
therefore  construed  liberally,  includes  the  official  bond  of  a  county 
treasurer,  although  such  boud  is  payable  to  the  county;  and  the  county 
superintendent  of  education,  being  authorized  and  required  to  receive 
and  collect  from  the  treasurer  all  school  moneys  belonging  to  the  coun- 
ty, is  the  "person  aggrieved"  by  the  treasurer's  default  in  not  paying 
over  such  moneys.     lb.  1. 

4.  County  treasurer;  liability  of  sureties  on  official  bond,  for  school  moneys 

received  under  subsequent  law. — The  act  approved  April  19,  1873  (Session 
Acts  1872-3,  p.  6),  providing,  by  its  7th  section,  that  "before  any  money 
shall  be  paid  over  to  the  county  treasurer  under  this  act,  such  treasurer 
shall  increase  his  official  bond,  to  such  an  amount  as  shall  be  authorized 
by  the  superintendent  of  public  instruction,  so  that  said  increase  will 
amount  to  at  least  double  the  sum  of  money  that  may  be  brought  into 
his  hands  at  any  one  time  by  the  provisions  of  this  act,  and  said  bond 
shall  bind  said  treasurer  to  the  faithful  perlormance  of  his  duties  under 


INDEX.  639 


BONDS—  Continued. 


this  act,  and  shall  be  approved  by  the  probate  judge  of  said  county," — 
shows  a  legislative  inteut  to  require  from  the  treasurer  a  new  bond  for 
the  faithtul  perloroiaucc  oi  the  new  duties  imposed  by  that  act;  conse- 
quently, the  sureties  on  his  general  bond  as  county  treasurer,  executed 
before  the  passage  of  that  act,  are  not  liable  for  his  default  in  not 
paying  over  such  moneys,  although  in  fact  he  gave  uo  new  bond.     lb.  1. 

5.  Construction  of  bond,  as  to  liability  of  obligors.-  A  bond  by  which  the 
obligors  acknowledge  themselves  "held  and  firmly  bound  unto  "'the 
obligee  in  the  specified  penalty,  "for  the  payment  of  which,"  it  is 
declared,  "we  and  each  of  us  bind  our  heirs,  administrators,  or  assigns," 
binds  the  obligors  personally,  notwithstanding  the  omission  of  the 
word  "ourselves."     Wood  v.  Gornan,  283. 

15.  Bond  executed  by  obligor  in  wrong  name;  how  sued  on. — When  the  true 
name  of  the  obligor  is  Joshua  P.  C,  while  the  signature  to  the  bond  is 
J.  P.  C,  and,  by  mistake,  the  name  is  written  James  P.  C.  in  the  body 
of  the  bond;  the  obligor  may  be  sued  by  his  true  name,  with  an  aver- 
ment that  he  signed  the  bond  by  the  name  of  J.  P.  0  ,  and  in  the 
absence  of  a  plea  of  non  est  factum,  verified  by  affidavit,  the  bond  is 
admissible  evideuce  notwithstanding  the  mistake.     lb.  283. 

7.  Action  on  detinue  bond;   in  ichat  court  brought. — When    the   plaintiff  in 

dutinue,  or  in  a  statutory  action  "for  the  recovery  of  personal  property 
in  specie"  (Rev.  Code,  §§  2593-98),  commenced  in  the  District  Court 
of  the  United  States,  obtains  possession  of  the  property  by  executing 
the  necessary  statutory  bond,  and  afterwards  suffers  a  voluntary  nonsuit, 
the  defendant  may  sue  on  the  bond  in  a  State  court,  and  is  not  com- 
pelled to  sue  in  the  Federal  court.     lb.  283. 

8.  Official  bond  of  justice  of  the  peace;  liability  under. — The  requisition  of  an 

official  bond  from  a  justice  of  the  peace,  conditioned  for  the  faithful 
performance  of  his  duties  ^ev.  Code,  §§  840,  157),  does  not  increase 
his  liability  to  civil  suits,  nor  make  any  official  dereliction  actionable 
which  was  not  already  actionable  :  it  only  renders  him  and  his  sureties 
liable  for  acts  for  which,  without  a  bond,  he  alone  was  liable.  Irion  v. 
Lewis,  191. 

9.  Who  may  sue  on  penal  bond. — An  action  on  an  attachment  bond,  payable 

to  several  persons  jointly,  and  conditioned  for  the  payment  to  them  of 
"all  such  damages  as  they  may  sustain  from  the  wrongful  or  vexatious 
suing  out  of  the  attachment,"  can  only  be  maintained  by  all  the  obligees 
jointly,  though  the  alleged  damage  may  have  accrued  to  only  one  of 
them.     Maslerson  v.  Phinizy,  336. 
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I.     Jurisdiction,  and  Geseral  Principles. 


When  creditor  iciiliout  lien  may  come  into  equity.  —  A  Jcreditor  without  a 
lien,,  or  by  simple  contract  only,  may  come  into  equity  to  reach  and 
subject  lands  fraudulently  conveyed  by  his  insolvent  debtor.  Ale  Anally 
v.  O'Neal  &  O'Neal,  299. 

When  wife  can  not  come  into  equity. — For  the  recovery  of  lands  which 
belong  to  her  statutory  separate  estate,  a  married  womau  has  a  complete 
aud  adequate  remedy  by  action  at  law  (Rev.  Code,  §  -2525),  and  there- 
fore can  not  come  into  equity,  without  showing  some  special  reason  for 
its  interposition.  (Overruling  Barclay  v.  Plant,  50  Ala.  509-22.)  Plant 
v.  Barclay,  561. 

Who  may  maintain  bill  to  remove  cloud  on  title  to  land. — A  court  of  equity 
will  not  entertain  a  bill  to  remove  a  cloud  from  the  title  to  land,  in  favor 
of  a  person  asserting  a  legal  title,  when  he  is  not  in  possession,  unless 
he  shows  some  special  equity  ;  that  is,  some  obstacle,  or  impediment, 
which  would  prevent  or  embarrass  the  assertion  of  his  rights  at  law. 
lb.  561;  also,  McLean  v.  Presley's  Adm'r,  212. 

Vacating  sale  under  execution,  and  cancelling  sheriff's  deed. — A  sale  of  lands 
under  execution  may  be  set  aside  by  the  court  from  which   the  process 
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issued,  and  that  court  is  the  proper  forum  in  which  to  have  it  set  aside, 
on  account  of  irregularities  in  the  conduct  of  the  officer  by  whom  it 
was  made;  but,  where  the  sale  was  at  a  price  so  grossly  inadequate  as 
to  negative  good  faith  on  the  part  of  the  officer  and  purchase?,  thereby 
creating  the  presumption  of  fraud,  and  has  been  consummated  by  a 
deed  to  the  purchaser,  a  court  of  equity  will  interfere,  on  the  seasonable 
application  of  a  party  to  the  process,  to  set  aside  the  sale,  and  cancel 
the  deed.     Ray's  Adm'r  v.    Wamble,  32. 

5.  Same. — Mere  irregularities  in  a  sale  of  land  under  execution,  such  as  a 

failure  to  give  the  statutory  notice,  do  not  affect  the  title  of  the  pur- 
chaser, and  do  not  afford  a  sufficient  reason  for  setting  aside  the  sale; 
but,  if  followed  by  a  sale  manifestly  injurious  to  the  parties,  the  court 
will  consider  such  irregularities  in  determining  whether  or  not  the  sale 
shall  be  set  aside;  and  although  inadequacy  of  price,  not  sufficient  to 
raise  the  presumption  of  fraud,  will  not  vitiate  a  judicial  sale,  yet  gross 
inadequacy,  as  where  lands  worth  $l,0uo  are  sold  for  $10,  attended  with 
great  irregularities  in  the  conduct  of  the  sale,  is  conclusive  against  its 
validity,     lb.  32. 

6.  Same. — In  the  absence  of  all  unfairness,  oppression,  or  irregularity,  the 

court  might  hesitate  to  set  aside  a  sale  under  execution,  on  account  of 
the  inadequacy  of  the  price,  when  the  lands  were  worth  $1,800,  were 
incumbered  with  a  mortgage  for$i00,  and  brought  $200  at  the  sale;  but, 
where  the  mortgagee  himself  becomes  the  purchaser,  although  the  case 
is  not  within  the  strict  rule  as  to  purchases  of  the  equity  of  redemption 
by  mortgagees,  the  transaction  will  be  jealously  scrutinized,  and  it  must 
be  characterized  by  the  utmost  good  faith,  and  supported  by  an  ade- 
quate consideration;  and  if  it  appears  that  the  sum  bid  was  about  the 
amount  of  the  execution  debt,  and  was  twenty  times  the  sum  bid  by 
him,  a  short  time  before,  at  another  sale  under  execution  against  the 
same  defendant,  lor  an  adjoining  tract  of  the  same  size,  and  of  nearly 
the  same  value,  which  was  entirely  unincumbered,  the  two  tracts 
together  constituting  the  defendant's  entire  plantation, — in  decreeing 
that  the  first  sale  be  vacated,  on  account  of  the  inadequacy  of  price,  and 
irregularities  in  the  conduct  of  the  sale,  the  court  will  also  set  aside  the 
sale  of  the  equity  of  redemption  of  the  mortgaged  tract,     lb.  32. 

7.  Tender,  and  repayment  of  purchase-money,  on  setting  aside  sale. — When  a 

sale  of  lauds  under  execution  is  set  aside  in  equity,  at  the  instance  of 
the  defendant,  the  purchaser  is  entitled  to  be  refunded  his  money,  with 
interest;  and  if  the  bill  does  not  offer  to  refund  it,  the  court  will  decree 
a  resale  for  his  protection;  but  a  tender,  or  offer  to  refund,  is  not  essen- 
tial to  the  equity  of  the  bill.     lb.  32. 

8.  Equitable  relief  aijainst  fraud. — Courts  of  equity  lend  a  reluctant  ear  to  the 

complaints  of  parties  who,  through  alleged  fraud  and  deceit,  have  been 
(induced  to  execute  iinportaut  conveyances  iu  ignorance  of  their  con- 
tents, when  they  made  no  inquiry,  and  sought  no  information  as  to  the 
contents  of  such  conveyances       Watts  v.  Burnett,  341. 

9.  Same;  iclial  loill  avoid  release  of  dower. — A  release  or  relinquishment  of 

dower  by  the  wife,  executed  subsequent  to  her  husband's  conveyance, 
can  not  be  avoided  by  her,  on  the  ground  that  it  was  procured  by  fraud, 
duress,  or  undue  influence,  when  the  proof  only  shows  that  she  signed 
it  very  reluctantly,  at  the  earnest  solicitation  oi'  her  husband  and  her 
son,  and  accepted  from  the  purchaser  the  stipulated  consideration. 
Robinson  v.  Moon,  211. 

10.  Assignment  of  dower,   and  mesne  profits. — In  the  assignment  of  dower, 
♦  courts  of  equity  have  concurrent  jurisdiction  with  courts  of  law  in  all 

cases,  and  exclusive  jurisdiction  to  decree  compensation  in  lieu  of  an 
assignment  by  metes  and  bounds  (Rev.  Code,  §  1640),  and  to  award 
rents  and  mesne  profits,  for  the  time  elapsing  between  the  death  of  the 
husband  and  the  assignment  of  dower.      Wood  v.  Morgan,  397. 

11.  Fraudulent  chancery    decree. — A  decree   in  chancery  is   fraudulent  and 

void  as  to  persons  who  were  not  made  parties  to  the  suit,  and  whose 
rights  were  known  to  be  involved ;  and  a  purchaser  at  a  sale  under  such 
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decree,  having  knowledge  of  the  defect,  is  not  entitled  to  protection. 
Dunklin  v.  Harvey,  177. 

12.  Bill  impeaching  decree  for  f mud. —An  original  bill,  in  the  nature  of  a  bill 

of  review,  is  the  proper  mode  by  which  to  impeach  a  decree  for  fraud, 
at  the  instance  of  a  stranger,     lb.  177. 

13.  Decree  enforcing  vendor's  lien  on  land;  when  set  aside  for  J ratal,  at  instance 

of  purchaser  Jor  valuable  consideration  without  notice.— A.  decree  in  chan- 
cery, enforcing  a  vendor's  lien  on  land,  in  favor  of  an  assignee  of  one 
of  the  notes  given  for  the  purchase-money,  will  be  set  aside  for  fraud' 
at  the  instance  of  a  sub-purchaser  for  valuable  consideration  without 
notice,  who  was  not  made  a  party  to  the  suit,  although  he  was  known 
to  be  in  possession  of  the  land  under  claim  of  title,  aud  had  been  in 
open  and  notorious  possession  for  ten  years,  and  had  obtained  the 
legal  title  from  the  original  vendor  before  the  commencement  of  the 
suit.      lb.  177. 

14.  Injunction  of  decree  in  equity. — As  a  general  rule,  a  court  of  equity  will 

not  enjoin  the  execution  of  one  of  its  own  decrees,  at  the  instance  of  a 
party  or  privy,  but  will  leave  him  to  seek  redress  by  bill  of  review  under 
the  statute  (Rev.  Code,  §  3404),  or  by  petition  under  the  rules  of  chan- 
cery practice. —  Wright  v.  Phillips,  69. 

15.  Equitable  relief  against  execution  of  decree. — When    a    person  seeks    to 

prevent  the  execution  of  a  decree  in  chancery,  to  which  he  is  not  a 
party,  on  account  of  matters  outside  of  the  issues  in  the  cause,  though 
germane  to  it,  the  proper  practice,  ordinarily,  is  to  obtain  from  the 
court  or  chancellor  a  restraining  order,  or  an  order  to  suspend  proceed- 
ings under  the  decree,  upon  proper  security  being  given.     lb.  69. 

16.  Decedent's  estate ;  when  distributee  may  maintain  bill  against  administrator. 

As  to  the  right  of  one  of  several  distributees  of  an  intestate's  estate  to 
maintain  a  bill  in  equity  against  the  administrator,  to  recover  his  por- 
tion of  a  specific  fund  not  needed  for  the  purposes  of  administration, 
without  making  the  other  distributees  parties,  and  without  asking  a 
final  settlement  and  distribution  of  the  estate,  the  case  of  Chambers  v. 
Wright,  52  Ala.  444-52,  is  not  to  be  "regarded  as  an  authoritative  pre- 
cedent in  all  similar  cases,"  though  it  may  be  justified  by  its  own  pecu- 
liar circumstances.     lb.  69. 

17.  Same  ;  administrations  in  different  jurisdictions.  — The  estate  of  a  deceased 

person  is  substantially  but  one  estate,  and  the  respective  distributees 
are  interested  in  it  as  a  whole,  although  portions  of  the  property  may 
be  situated  in  different  jurisdictions;  and  hence,  if  one  of  the  distribu- 
tees obtains  possession  of  more  than  his  share  of  the  assets  outside  of 
the  domestic  jurisdiction,  and  the  fact  is  brought  to  the  knowledge  of 
the  proper  court  at  the  place  of  the  intestate's  domicile,  that  court  will, 
on  a  proper  showing,  charge  the  excess  againRt  his  distributive  share  of 
the  assets  within  its  jurisdiction.  Yet,  in  the  absence  of  special  equita- 
ble circumstances,  each  administration  must  be  settled  in  the  jurisdic- 
tion by  which  it  was  granted ;  and  when  any  surplus  remains  in  the 
hands  of  a  foreign  or  ancillary  administrator,  after  paying  all  debts 
and  charges  of  administration  in  that  jurisdiction,  the  foreign  court 
will,  in  a  spirit  of  comity,  and  as  matter  of  judicial  discretion,  not  as 
matter  of  right,  order  it  to  be  paid  over  to  the  domiciliarv  administra- 
tor,   lb.  69. 

18.  Conclusiveness  of  chancery  decree,  as  between  distributees  and  administrator. 

A  decree  in  chancery  against  an  administrator,  in  favor  of  one  of  the 
distributees  of  his  intestate's  estate,  for  his  distributive  share  of  a 
specific  fund,  which  the  administrator  had  collected,  and  which,  not 
being  needed  for  the  purposes  of  administration,  he  had  distributed 
among  all  the  other  parties  entitled  to  it,  retaining  said  distributee's 
share  on  account  of  unsettled  transactions  between  him  and  the  foreign 
administrators  of  the  estate, — does  not  conclude  or  bar  the  other  dis- 
tributees, who  were  not  parties  to  the  suit,  from  asking  equitable  relief 
against  the  decree,  on  the  ground  that  said  distributee  has  received 
more  than  his  proper  share  of  the  estate,  including  the  assets  in  the 
(41) 
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foreign  jurisdiction,  and  is  insolvent ;  but,  as  to  any  set-off,  or  claim 
for  damages,  on  account  of  said  distributee's  conversion  or  appropria- 
tion of  assets,  which  might  have  been  available  to  the  administrator 
in  defense  of  that  suit,  and  which  was  in  fact  then  presented  and  adju- 
dicated, the  decree  is  conclusive,     lb.  69. 

19.  Settlement  of  decedent's  estate  in  equity ;  conclusiveness  of  chancery  decree, 

and  suspension  of  execution  tlvereof. — The  intestate  died  in  Alabama, 
where  he  resided.  Letters  of  administration  on  his  estate  were  granted 
in  New  York,  where  most  of  the  distributees  resided.  The  administra- 
tors seized,  in  New  York,  a  large  quantity  of  cotton,  assets  of  the  estate, 
which  one  of  the  distributees  in  Alabama  had  sold  without  authority, 
the  purchaser  agreeing  to  ship  it  to  New  York,  and  there  sell  it  on  their 
joint  account ;  and  the  purchaser  threatening  litigation,  they  compro- 
mised the  matter  with  him,  and  paid  him  a  sum  of  money,  on  the  writ- 
ten request  of  said  distributee  that  they  would  do  so,  '  and  charge  to 
him  in  their  administration  account  the  amount  so  paid.'  Afterwards, 
letters  of  administration  on  the  estate  were  granted  in  Alabama,  and 
the  Alabama  administrator  collected  a  large  sum  of  money,  assets  of  the 
estate,  which  was  on  deposit  in  England,  and  which,  not  being  needed 
for  the  payment  of  debts,  or  the  charges  of  administration,  was  distrib- 
uted by  him  among  the  several  persons  interested  in  the  estate;  but  he 
retained  the  share  of  said  distributee,  on  account  of  said  cotton  transact 
tion.  Thereupon,  said  distributee  tiled  a  bill  in  equity  against  the  Ala- 
bama administrator,  not  making  the  other  distributees  parties,  and  ob- 
tained a  decree  for  his  distributive  share  of  said  fund,  which  decree  was 
affirmed  by  this  court  on  appeal.  The  other  distributees  afterwards 
filed  the  bill  in  this  case,  to  restrain  the  execution  of  that  decree,  and 
to  remove  the  administration  and  settlement  of  the  estate  into  equity; 
alleging  that  the  complainant  in  said  decree  was  insolvent,  that  the 
amount  of  that  decree  was  greater  than  his  entire  distributive  share  of 
the  estate,  after  deducting  the  amount  paid  on  his  account  by  the  New 
York  administrators,  and  that  all  the  assets  received  by  the  New  York 
administrators  had  been  expended  in  the  regular  course  of  administra- 
tion, though  their  administration  was  not  finally  settled.  Held,  tbat 
the  bill  was  not  wanting  in  equity — that  the  complainants  were  entitled 
to  have  the  execution  of  the  decree  suspended  until  the  final  settlement 
of  the  estate,  and  were  not  concluded  by  the  former  decree,     lb.  69. 

20.  Conclusiveness  of    chancery  decree  in  bar  of  another   suit. — A  decree  in 

chancery,  dismissing,  for  want  of  equity,  a  bill  filed  by  a  purchaser  of 
lands  at  a  sale  made  by  an  order  of  the  Probate  Court,  against  the  per- 
sonal representative  and  heirs,  to  compel  a  specific  performance  ot  the 
contract,  and  the  execution  of  a  conveyance,  does  not  conclude  a  sub- 
purchaser, to  whom  he  had  sold  and  conveyed  all  his  interest  in  the  land 
before  filing  his  bill,  from  maintaining  another  suit  for  the  same  pur- 
pose.    Todd  v.  Flournoy's  Heirs,  99. 

21.  Sale  of  decedent's  lands  for  distribution,  under  special  statute. — Where  a 

private  statute  confers  on  the  Probate  Court  of  a  particular  county  juris- 
diction to  order  a  sale  or  distribution  of  lands  belonging  to  a  testator's* 
estate,  on  the  filing  of  a  petition  by  any  of  the  parties  interested  in  it, 
"setting  forth  the  necessity  of  a  sale  or  distribution,''  "and  that  it 
would  be  for  the  interest  of  all  parties  eutitled  to  share  in  said  estate  to 
have  the  same  sold,  and  the  proceeds  re-invested,  or  distributed,  or  to 
have  the  property  distributed;"  the  word  necessity  means  only  a  strong 
or  urgent  reason,  and  a  petition  which  avers  "that  it  is  greatly  to  the 
interest  of  said  legatees,  and  of  all  parties  entitled  to  a  share  in  said 
estate,  to  have  a  sale  of  the  real  and  personal  property,  so  that  each  of 
the  parties  interested  may  have  the  share  to  which  he  or  she  may  be 
entitled  under  said  will,"  and  "that  the  keeping  of  said  estate  together 
and  working  it  is  productive  of  no  benefit  to  the  parties  interested,  or 
very  little,  compared  to  the  accumulation  which  the  funds  from  the 
proceeds  of  a  sale  of  said  estate  would  realize  to  them  respectively" — 
though  defective  on  demurrer,  is  sufficient  to  give  the  court  jurisdic- 
tion,    lb.  99. 
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22.  Same. — Where  the  statute  declares  that,  on  the  filing  of  a  proper  petition, 

all  the  parties  interested  being  before  the  court,  "the  said  probate  judge 
shall  be,  and  he  is  hereby,  invested  with  all  the  jurisdiction  which  a 
Chancery  Court  could  exercise,  on  a  bill  regularly  filed  in  such  Chan- 
cery Court,  to  accomplish  the  objects  prayed  for  by  such  petition;"  the 
Probate  Court  becomes,  pro  hac  vice,  a  special  Chancery  Court,  and  is 
invested  with  all  the  powers  of  a  Chancery  Court,  but  no  more;  and  its 
decree  of  sale,  rendered  on  a  petition  which  is  sufficient  to  give  it  juris- 
diction, can  not  be  collaterally  impeached,  on  account  of  errors  or  irreg- 
ularities which  might  reverse  it  on  error  or  appeal.     lb.  99. 

23.  Same;  jurisdiction  of  equity  to  decree,  in  violation  of  will. — The  weight  of 

authority  is  against  the  existence  of  any  power  in  a  court  of  equity,  in 
the  absence  of  legislation,  to  decree  a  sale  of  lands  at  the  instance  of 
the  parties  interested,  when  such  sale  is  in  direct  violation  of  the  terms 
of  the  will,  under  which  they  hold  it;  yet,  when  the  jurisdiction  of  the 
court  has  attached,  on  a  bill  regularly  filed,  all  the  proper  parties  being 
before  the  court,  its  decree  of  sale  can  not  be  collaterally  impeached, 
but  is  conclusive  until  reversed  or  set  aside.     lb.  99. 

24.  Same;  making  conveyance  to  purchaser.— Where  the  Probate  Court,  pro- 

ceeding under  such  special  statute,  on  a  proper  petition,  has  decreed  a 
sale,  and  confirmed  the  report  of  the  sale,  but  has  not  ordered  a  deed 
to  be  made  to  the  purchaser,  it  has  the  power  to  do  so,  at  his  instance, 
notwithstanding  the  lapse  of  more  than  twelve  years  from  the  sale;  and 
if  no  conflicting  rights  have  accrued  to  third  persons,  it  is  the  proper 
forum  in  which  the  proceeding  should  be  thus  completed.  But,  if  the 
purchaser  has  sold  and  conveyed  to  a  third  person,  and  the  original 
notes  for  the  purchase-money,  being  partly  unpaid,  are  claimed  by  dif- 
ferent persons,  the  sub-purchaser  may  come  into  equity,  against  the 
devisees,  personal  representative,  and  transferree  of  the  notes,  to  compel 
a  conveyance,  and  determine  their  conflicting  rights  to  the  unpaid 
purchase-money.     lb.  99. 

25.  Sf.de  of  lands  for  partition,  under  probate  decree;  conclusiveness,  and  how  im- 

peached.— A  sale  of  lands  for  partition,  under  a  decree  of  the  Probate 
Court  (Rev.  Code,  §§  3120-26),  is  incomplete,  until  confirmed,  and 
subject  to  be  set  aside  for  inadequacy  of  consideration,  fraud,  unfairness, 
or  any  intervening  irregularity;  but  after  confirmation,  mere  irregular- 
ities are  cured,  the  sale  is  complete,  and  the  title  of  the  purchaser  can 
not  be  disturbed,  except  for  fraud  in  which  he  participated.  Eellam  v. 
Richards,  238. 

26.  Same. — After  such  sale  has  been  confirmed,   it  can   not  be  .collaterally 

impeached  in  equity,  on  the  ground  that  the  person  in  whose  favor  it 
was  confirmed  was  not  in  fact  the  purchaser  at  the  sale,  nor  on  the 
ground  that  the  purchase-money  was  not  in  fact  paid  in  cash.    lb.  238. 

27.  Sale  of  lands  by  administrator,  under  probate  decree,  for  division  among  heirs; 

when  purchaser  may  compel  divestiture  of  legal  title.  — When  a  purchaser  of 
lands,  sold  by  an  administrator  under  a  probate  decree  for  division 
among  the  heirs-at-law,  seeks  in  equity  to  enjoin  an  action  at  law  by 
the  heirs,  and  to  compel  a  divestiture  of  the  legal  title,  he  must  not  only 
show  that  the  Probate  Court  acquired  jurisdiction  to  order  the  sale,  but 
that  the  order  was  actually  made,  that  the  land  was  sold  under  it,  that 
the  sale  was  reported  to  the  court  and  confirmed,  that  the  purchase- 
money  was  paid,  and  that  a  conveyance  was  ordered  to  be  made  to  the 
purchaser;  and  these  orders  must  be  shown  by  the  records  of  the  court, 
or  by  such  q^asi-record  memoranda  as  would  authorize  the  entry  of  the 
proper  orders  nunc  pro  tunc.     Whitehead  v.  Jones,  152. 

28.  Same;  receipt  of  purchase-money  by  heirs.—  The  receipt  by  the  adult  heirs, 

from  the  administrator,  of  their  respective  portions  of  the  purchase- 
money  of  lands  sold  for  division,  if  knowingly  accepted,  might  amount 
to  a  ratification  of  the  sale,  and  give  the  purchaser  an  equity  to  demand 
a  legal  title  from  them,  notwithstanding  any  defects  in  the  sale,  but  the 
title  of  the  infant  heirs  could  not  be  affected  by  their  guardian's  receipt 
of  their  portion  of  the  money.     16.  152. 
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29.  Decadents'  estates;  jurisdiction  of  equity  in  matter  of  settlement. — The  original 

jurisdiction  of  the  Chancery  Court  over  the  subject  of  administrations 
may  be  invoked  by  any  person  interested  in  the  estate,  except  the  per- 
sonal representative,  without  the  assignment  of  any  special  reason,  at 
any  time  before  proceedings  for  a  settlement  have  been  commenced  in 
the  Probate  Court;  but,  when  proceedings  J  or  a  settlement  have  been" 
commenced  in  that  court,  or  when  the  jurisdiction  of  equit}'  is  invoked 
by  the  personal  representative,  some  special  equitable  reason  must  be 
shown;  and  in  the  case  of  insolvent  estates,  the  report  of  insolvency  is 
the  commencement  of  such  proceedings.     Hill  v.  Armislead,  118. 

30.  Settlement  of  debtor  and  creditor  estates  by  common  administrator.  —When  the 

same  person  is  the  administrator  of  t>he  estates  of  two  deceased  persons, 
and  one  estate  is  indebted  to  the  other,  the  Chancery  Court  alone  has 
jurisdiction  of  their  settlement.     Griffin  v.  Pringle,  486. 

31.  Equitable  relief  against  judgment,  on  ground  of  error  in  law. — An  adminis- 

tratrix, appointed  here  during  the  late  war,  having  brought  an  action  at 
law  in  1871,  to  recover  personal  property  belonging  to  her  intestate's 
estate:  which  action  was  defeated,  by  a  plea  asserting  the  invalidity  of 
her  letters  under  the  decision  of  this  court,  as  then  organized,  in  the 
case  of  Bibb  &  Falkner  v.  Avery,  45  Ala.  691;  she  can  not  now,  since  that 
and  other  similar  cases  have  been  overruled,  obtain  equitable  relief 
against  such  judgment,  on  the  ground  of  accident,  mistake,  surprise, 
or  other  recognized  principle  of  equity  jurisdiction.  Baker,  Lauder  & 
Go.  v.  Pool,  14. 

32.  Injunction  of  confessed  judgment,  at  suit  of  defendant 's  surety. — A  judgment, 

obtained  by  confession,  in  an  action  commenced  by  statutory  attach- 
ment against  the  defendant's  crop,  in  favor  of  a  person  claiming  under 
a  certificate  of  purchase  at  a  tax  collector's  sale,  is  a  fraud  against  the 
defendant's  surety  on  the  replevy  bond,  to  whom  the  rents  Were  right- 
fully paid  as  landlord;  and  it  will  be  enjoined  at  his  instance,  when  the 
defendant  is  insolvent.     Costley  v.  Allen,  198. 

33.  Abatement  of  purchase-money,  on  account  of  misrepresentation  of  boundaries. 

If  the  vendor  of  lands,  while  negotiating  the  sale,  points  out  valuable 
lands  as  a  part  of  the  tract,  which  are  in  fact  outside  of  its  boundaries, 
the  purchaser  may  claim  an  abatement  of  the  purchase-money,  to  the 
extent  of  the  damage  caused  by  such  misrepresentation,  whether  made 
through  ignorance  or  by  design;  and  this  defense  he  may  make  at  law, 
when  sued  for  the  purchase-money.     Bridges  v.  McClendon,  327. 

34.  Reformation  of  contract,  on  ground  of  mistake  or  fraud. — A  misrepresenta- 

tion of  the  boundaries  of  a  tract  of  land,  made  by  mistake  or  by  design, 
by  art  agent  who  was  authorized  to  negotiate  a  sale  on  behalf  of  himself 
and  the  other  joint  owners,  would  not  authorize  a  reformation  of  the 
conveyance  as  against  the  other  joint  owners,  so  as  to  include  valuable 
lands  outside  of  the  tract,  which  were  pointed  out  as  a  part  of  it,  unless 
they  either  ratified  or  authorized  the  misrepresentation ;  and  as  against 
the  agent  himself,  if  he  were  the  sole  vendor,  and  made  the  misrepre- 
sentation through  mistake,  it  is  not  certain  that  a  reformation  would  be 
decreed,  though  the  question  is  left  undecided,  not  being  presented  by 
the  record.     lb.  327. 

35.  Purchase  by  mortgagee  at  sale  under  power;  equitable  relief  against. — When 

the  mortgagee  purchases,  either  by  himself,  or  through  the  intervention 
of  a  third  person  as  his  agent,  at  a  sale  made  by  himself  under  a  power 
in  the  mortgage,  the  sale  will  be  set  aside  in  equity,  on  the  timely  appli- 
cation of  the  mortgagor;  or  the  mortgagee  himself  may  come  into  equity, 
to  have  the  uncertainty  of  his  title  resolved,  by  a  confirmation  of  the 
sale,  if  agreeable  to  the  mortgagor,  or  by  a  resale  under  the  order  of  the 
court.     McLean  v.  Presley's  Adm'r,  212. 

36.  Receiver;  when  appointed,  at  instance  of  mortgagee. — A  receiver  of  the  rents 

and  profits  of  mortgaged  lands  will  sometimes  be  appointed,  at  the 
instance  of  the  mortgagee,  in  aid  of  an  action  at  law  to  recover  the 
possession,  when  the  mortgagor  is  insolvent;  but,  when  the  mortgagee, 
having  bought  at  his  own  sale  under  the  power  in  the  mortgage,  files  a 
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bill  to  have  the  uncertainty  of  his  title  resolved  by  a  confirmation  of  the 
sale  or  a  resale,  he  can  not  have  a  receiver  of  the  rents  and  profits  ap- 
pointed, because  the  mortgagor  is  commiting  waste  and  is  insolvent. 
lb.  212.  . 

37.  Receiver's  compensation;  who  chargeable  with. — When  it  becomes  necessary 

for  a  court  of  equity  to  take  charge  of  property,  through  a  receiver,  in 
order  to  preserve  it  from  waste,  the  property  becomes  chargeable  with 
the  expenses  thus  incurred,  including  the  receiver's  compensation;  and 
the  party  who,  under  the  final  decree  of  the  court,  becomes  entitled  to 
the  property,  or  its  proceeds,  takes  it  cum  onere,  although  it  may  not  be 
sufficient  to  pay  his  entire  debt  or  claim.     Beckwith  v.  Carroll.  12. 

38.  E^iuiiable  set-off  against  mortgage  debt.  — A  mortgagor  of  personal  property, 

after  default  in  tne  payment  of  the  secured  debt,  but  before  any  action 
nag  been  taken  on  account  of  such  default,  may  lawfully  procure,  by 
purchase  and  assignment  from  a  third  person,  a  debt  due  from  the 
mortgagee,  who  is  insolvent;  and  if  the  mortgagee  refuses  to  allow  the 
assigned  debt  as  a  set-off,  the  mortgagor  may  come  into  equity  to  estab- 
lish the  set-off,  and  enjoin  a  sale  under  the  mortgage.  Martin  v.  Mohr, 
221. 

39.  Statute  of  limitations,  and  stale  demands;  when  equitable  relief  is  barred  by. — 

Possession  is  presumed  to  be  rightful,  and  in  subordination  to  the  title, 
in  the  absence  of  averments  and  proof  to  the  contrary;  and  where  the 
bill  shows  an  undoubted  equitable  title  in  the  complainants,  and  seeks 
a  divestiture  of  the  outstanding  naked  legal  title  in  the  heirs  of  the 
dectased  trustee,  a  defendant  who  is  alleged  to  be  in  possession,  and 
committing  waste,  but  whose  possession  is  not  shown  to  be  hostile  to 
the  complainants,  can  not,  by  demurrer,  set  up  the  statute  of  limita- 
tions, or  the  staleness  of  the  complainants'  demand,  though  it  appears 
to  be  more  than  thirty  years  old.     Shoiier  v.  Smith,  208. 

40.  Purchase  by  trustee,  with  trutt  funds. — If  a  trustee  invests  trust  funds  in 

the  purchase  of  lands,  taking  the  title  in  his  own  name,  the  cestuis  que 
trust  may,  at  their  election,  either  claim  the  lands,  or  fasten  a  charge 
on  them  for  the  reimbursement  of  the  funds  so  invested;  and  this  equity 
follows  the  lands,  until  they  pass  to  a  bona  fide  purchaser  for  valuable 
consideration  without  notice.     Smith  v.  Perry,  266. 

41.  Resulting  trust  in  land;  parol  proof  of. — A  resulting  trust  in  lands,  arising 

from  the  payment  of  a  portion  of  the  purchase-money  by  the  complain- 
ants, under  an  agreement  with  the  defendant  that  the  purchase  should 
be  made  for  their  joint  benefit,  may  be  established  in  equity  by  parol 
evidence. — RJiea  v.  Tucker,  450. 

42.  Dil'ujence  required  of  trustee;  measure  of. — The  law  does  not  exact  infalli- 

bility from  a  trustee,  nor  hold  him  accountable  for  mere  errors  of  judg- 
ment: good  faith,  integrity  of  purpose,  and  that  degree  of  diligence 
which  a  man  of  ordinary  prudence  bestows  upon  his  own  affairs,  are 
the  measure  of  his  duty  and  responsibility.     Griffin  v.  Pringle,  486. 

43.  Compensation  and  reimbursement  of  trustee.— A.  trustee  is  entitled  to  reason- 

able compensation  for  his  services  and  risks,  and  has  a  lien  on  the  trust 
property  for  the  reimbursement  of  his  expenses  legitimately  incurred 
in  the  execution  of  the  trust,    lb.  486. 

44.  Sale  of  decedent's  lands,  under  probate  decree,  for  payment  of  debts;  vendor's 

lien.  — When  lands  are  sold  by  an  administrator,  under  a  decree  of  the 
Probate  Court,  for  the  payment  of  debts  (Rev.  Code,  §§  2079-96),  the 
purchaser  has  no  right  to  a  conveyance,  until  he  has  paid  the  whole  of 
the  purchase-money;  and  although  the  administrator  falsely  reports 
that  the  purchaser  has  made  the  required  cash  payment,  and  has  other- 
wise complied  with  the  terms  of  sale,  and  the  sale  is  confirmed  by  the 
court,  and  a  conveyance  is  executed  to  the  purchaser  by  the  adminis- 
trator, under  the  order  of  the  court,  before  the  credit  payment  has 
become  due,  the  title  of  the  heirs  is  not  divested,  and  the  land  remains 
bound  for  the  payment  of  the  purchase-money.  Wallace  v.  Nichols' 
Adm'r,  321. 

45.  Same;  when  purchaser  is  chargeable  willi  notice.  — Sub-purchasers  of  land, 
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sold  under  a  probate  decree  for  the  payment  of  debts,  succeed  only  to 
the  rights  of  their  vendor,  the  original  purchaser,  and  cannot  claim  the  pro- 
tection afforded  to  purchasers  for  valuable  consideration  without  notice; 
although  they  bought  in  ignorance  of  the  fact  that  the  purchase-money 
had  not  been  paid,  and  although  a  conveyance  had  been  executed  to 
their  vendor,  under  the  order  of  the  court,  before  the  credit  payment 
had  become  due.     lb.  321. 

46.  Sale  of  lands  under  decree  enforcing  vendor's  lien. — Where  the  purchaser  of 

lands,  not  having  paid  the  purchase-money,  sells  and  conveys  different 
portions  of  it,  at  different  times,  to  several  persons,  the  portion  remain- 
ing unsold  must  be  first  subjected  to  sale  for  the  unpaid  purchase- 
money,  and  the  other  portions  in  the  inverse  order  of  their  alienation, 
the  last  being  first  sold.     lb.  321. 

47.  Vendor  s  lien,  who  can  not  assert;  homestead  exemption  in  favor  of  widow. — 

When  the  vendor  has  obtained  a  decree  in  chancery,  subjecting  the 
lands  to  sale  for  the  payment  of  the  purcbase-money ;  and  tbe  purchaser 
pays  the  decree  with  money  borrowed  from  a  third  person,  giving  his 
note,  with  a  mortgage  on  the  land  and  other  property,  to  secure  the 
repayment  of  the  money  so  borrowed ;  the  mortgagee,  not  having  taken 
an  assignment  of  the  decree,  can  not  claim  to  be  subrogated  to  the  ven- 
dor's rights  against  the  land,  but  must  rely  on  his  mortgage;  and  if  the 
constitution  of  1868  was  of  force  when  the  mortgage  was  given,  and  the 
mortgagor's  wife  did  not  join  in  its  execution,  she  is  entitled,  on  the 
death  of  her  husband,'to  a  homestead  exemption  in  the  lands,  as  against 
the  mortgagee  or  his  assigns.     Pettus  v.  McKinney,  41. 

50.  Vendor's  lien,  and  who  may  assert. — An  executor,  or  administrator,  having 

sold  lands  under  a  probate  decree,  and  charged  himself,  on  final  settle- 
ment, with  the  unpaid  purchase-money,  may  enforce  the  vendor's  lien 
on  the  land  in  his  own  name.     Bather  v.  Young's  Adm'rs,  94. 

51.  Same. — When  the  notes  given  for  the  purchase-money  are  transferred  by 

delivery  merely,  or  without  recourse  on  the  vendor,  the  transferree  or 
holder  can  not  assert  a  vendor's  lien  on  the  land.  (Criticising,  explain- 
ing, and  limiting  White  v.  Stover,  10  Ala.  443. )  Hightower  v.  R'ujsby, 
126. 

52.  Same;  against  whom  asserted. — When  a  vendor  sells  land  on  credit,   and 

executes  to  the  purchaser  an  absolute  conveyance,  reciting  therein  the 
payment  of  the  purchase-money,  and  not  taking  a  mortgage  or  other 
security  for  its  payment,  he  may  nevertheless  assert  a  vendor's  lien  on 
the  land,  as  against  the  original  purchaser,  his  heirs,  or  any  one  claim- 
ing under  him  or  them  by  voluntary  conveyance;  but  not  against  a  sub- 
purchaser for  valuable  consideration,  who  has  paid  the  purchase-money 
in  good  faith,  without  notice  of  the  outstanding  lien ;  and  when  he  seeks 
to  enforce  such  lien  against  a  sub-purchaser  who  has  made  full  pay- 
ment, the  onus  is  on  him  to  prove  actual  notice,  or  knowledge  of  facts 
sufficient  to  charge  a  party  with  implied  notice.     lb.  126. 

53.  Same;  when  sub-purchaser  is  chargeable  with  implied  notice. — Declarations 

by  the  holder  of  one  of  the  notes  given  for  the  purchase-money,  assert- 
ing a  lien  on  the  land,  but  not  explaining  its  nature,  reported  to  a  sub- 
purchaser of  the  lauds  by  the  hearers,  who  at  the  same  time  derided  the 
asserted  lien,  are  not  sufficient  to  put  the  sub-purchaser  on  inquiry,  and 
thus  charge  him  with  implied  notice  of  an  outstanding  vendor's  lien, 
when  the  person  holding  the  note  has  no  connection  with  the  title.  lb. 
126. 

54.  Vendor's  lien;  when  not  waived. — Where  the  vendor  executed  a  deed  for 

the  lands  to  the  purchaser's  wife,  at  his  request,  and  accepted  his  indi- 
vidual note  for  the  unpaid  balance  of  the  purchase-money,  on  the  as- 
surance of  a  third  person,  made  in  the  presence  of  the  purchaser,  and 
not  contradicted  by  him,  that  the  note  would  be  a  lien  on  the  land  with- 
out the  wife's  signature, — held,  that  these  facts  did  not  show  a  waiver  or 
abandonment  of  the  vendor's  lien;  that  the  wife  was  a  mere  volunteer; 
and  that  the  vendor's  rights  were  not  affected  by  any  agreement  or  un- 
derstanding between  the  purchaser  and  his  wife's  mother,  who  furnished 
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the  money  to  make  the  cash  payment,  when  he  had  no  knowledge  of 
such  agreementt     Moore  v.  Worthy,  163. 

55.  Same. — When   the  agreed  price  is  shown  to  be  the  full  value  of  the  land, 

a  waiver  or  abandonment  of  the  vendor's  lien  will  not  be  inferred,  or 
implied,  because  the  vendor  was  the  son-in-law  of  the  purchaser,  and 
the  contract  was  made  with  the  declared  purpose  and  intention,  on  the 
part  of  the  purchaser,  to  settle  the  land  on  another  married  daughter, 
as  an  advancement,  who  was  afterwards  placed  in  possession  by  him. 
Simpson  v.  McAllister,  228 . 

56.  Same;  who  may  assert. — In  the  absence  of  an  agreement  to  the  contra- 

ry, the  vendor  of  lands  retains  a  lien  on  them  for  the  payment  of  the 
purchase-money,  although  he  has  executed  an  absolute  conveyance,  re- 
citing therein  that  the  purchase-money  has  been  paid;  which  lien,  if 
not  waived  or  abandoned,  prevails  against  all  the  world,  except  a  bona 
fide  purchaser  for  valuable  consideration  without  notice,  and  passes  to 
an  assignee  of  the  note  given  for  the  purchase-money,  unless  the  as- 
signment is  without  recourse,  and  may  be  asserted  by  him  in  his  own 
name.     lb.  228. 

57.  When  mortgager-  is  bona  fide  purchaser  for  valuable  consideration. — When 

a  mortgage  is  given  to  secure  a  loan  contemporaneously  made,  or  made 
on  the  faith  ol  an  agreement  and  promise  that  it  should  be  given,  the 
mortgagee  is  a  bona  fide  purchaser  for  valuable  consideration,  and  en- 
titled to  protection  against  latent  equities  of  which  he  had  no  notice ; 
and  a  release  by  him  of  a  portion  of  the  mortgaged  property,  before  he 
had  notice  of  a  latent  equity  on  the  other  portion,  does  not  affect  his 
right  to  protection  against  such  latent  equity.      Watts  v.  Burnett,  340. 

58.  Who  is  purchaser  without    notice.— A.  purchaser  at  a  sale  under  a  mort- 

gage, having  actual  notice  of  an  outstanding  equity,  may  nevertheless 
take  advantage  of  the  want  of  notice  on  the  part  of  the  mortgagee, 
since  otherwise  the  mortgage  would  be  a  worthless  security.  Calialan  v. 
Monroe,  Smaltz  &  Co.,  303. 

59.  Same. — The   transferree  of  a  mortgage,  having  actual  notice  of  a  latent 

equity,  or  secret  trust,  may  nevertheless  take  advantage  of  the  want  of 
notice  by  the  mortgagee.     Barttell  v.    Varner's  Executor,  580. 

60.  Who  is  purchaser  for  valuable  consideration.  —  An  existing  indebtedness 

or  liability  as  surety,  though  a  sufficient  consideration  to  support  a 
transfer  by  the  surety,  to  the  creditor,  of  a  mortgage  given  by  the  prin- 
cipal to  indemnify  the  surety,  does  not,  without  some  new  considera- 
tion, make  the  transferree  a  purchaser  for  valuable  consideration,  who 
is  entitled  to  protection  against  latent  equities  of  which  he  had  no  no- 
tice,    lb.  580. 

61.  W  hen  mortgagee  is  purclmser  for  valuable   consideration. — When  a  mort- 

gage is  given  to  indemnify  a  surety  against  a  liability  contemporaneous- 
ly assumed,  the  mortgagee  is  a  purchaser  for  valuable  consideration,  and 
entitled  to  protection  against  latent  equities  of  which  he  had  no  notice. 
lb.  580. 

62.  Who   is  purchaser  for  valuable  consideration  without  notice. — As  to  lands 

surrendered  by  a  bankrupt,  the  assignee  in  bankruptcy  takes  only  the 
estate  which  the  bankrupt  had,  and  the  lands  remain  chargeable  with 
all  the  prior  equities  which  were  binding  on  the  bankrupt;  nor  can  a 
purchaser  from  the  assignee,  who  succeeds  only  to  his  interest,  claim 
the  protection  which  is  accorded  in  equity  to  a  bona  fide  purchaser  for 
value.     Smith  v.  Perry,  266. 

63.  When  purchaser  is  chargeable  with  notice  of  incumbrance  on  land  — A  pur- 

chaser of  land  is  chargeable  with  notice  of  all  facts  recited  in  the  deed 
to  his  vendor,  or  in  a  former  deed  to  which  it  refers,  and  which  is  a 
necessary  link  in  the  chain  of  title.     Taylor  v.  Forsey,  426. 

64.  Burden  of  proof  as  to  notice. — When  a  secret  trust  in  land  is  asserted  in 

equity,  against  a  purchaser  who  has  paid  a  valuable  consideration,  the 
onus  of  proving  notice  is  on  the  party  asserting  it.     Barilett  v.  Varnefs 
Executor,  580. 
55.  Same. — If  the  vendor  conveys  by  absolute  deed,   reciting  therein  that 
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the  purchase-money  has  been  paid,  the  onus  is  on  him,  or  his  assignee 
of  the  note  given  for  the  purchase-money,  when  seeking  to  enforce  a 
lien  on  the  land,  as  against  a  sub-purchaser  for  valuable  consideration, 
to  prove  notice  of  the  fact  that  the  original  purchase-money  was  unpaid, 
before  the  consummation  of  the  contract  of  sub-purchase;  and  proof  of 
conversation  or  declarations,  repeated  after  the  lapse  of  fourteen  or  fif- 
teen years,  and  not  shown  to  be  connected  with  any  circumstances 
likely  to  impress  them  on  the  memory,  is  not  sufficient  to  outweigh  the 
positive  testimony  of  the  sub-purchaser  himself,  denying  notice.  Lam- 
bert v.  Newman,  623. 

66.  Implied  notice  to  principal. — A  purchaser  of  lands,  at  a  sale  made  under 

a  chancery  decree,  is  chargeable  with  implied  notice  of  any  fraud,  or 
other  defect  in  the  proceedings,  of  which  his  agent  in  making  the  pur- 
chase, who  was  a  party  to  the  suit,  had  actual  notice.  Dunlclin  v.  Har- 
vey, 177. 

II.  Pleading  and  Pbactice. 

67.  Parties  to  bill  to  enforce  vendor's  lien. — When  a  bill  is  filed  by  an  admin- 

istrator de  bonis  non,  seeking  to  subject  to  sale,  in  satisfaction  of  the  un- 
paid purchase-nioney,  lands  sold  by  his  prodecessor,  under  a  probate 
decree,  for  the  payment  of  debts,  the  heirs  at  law  are  necessary  parties, 
in  order  that  the  court  may  convey  a  good  title  to  the  purchaser  under 
its  decree.     Wallace  v  Nichols'  Adm'r,  321. 

68.  Parties  to  bill  for  foreclosure  oj  mortgage. — In  a  bill  for  the  foreclosure 

of  a  mortgage,  and  an  account  of  the  mortgage  debt,  an  assignee  of  a 
part  of  the  debt  may  be  joined  as  a  party  either  plaintiff  or  defendant: 
it  is  sufficient  that  he  is  brought  before  the  court,  so  that  he  may  assert 
his  rights,  and  be  concluded  by  the  decree.  Beebe  <fc  Henshaw  v.  Morris, 
525. 

69.  Parties  to  bill  to  enforce  resulting  trust  in  lands  ;  revivor. — In  a  suit  to  en- 

force a  resulting  trust  in  lands,  if  the  plaintiff  dies  before  final  decree, 
the  suit  should  be  revived  in  the  name  of  his  heirs:  a  decree  in  favor  of 
his  personal  representative  is  erroneous.     Rhea  v.   Tucker,  450. 

70.  Who  may  file  bill  to  enforce  parol  contract  for  sale  of  land. — A  purchaser 

of  lands,  under  an  executory  parol  contract,  having  afterwards  obtained 
a  certificate  of  discharge  in  bankruptcy,  can  not  maintain  a  bill  in 
equity  for  the  specific  performance  of  the  contract;  his  assignee  is  the 
only  party  who  cau  sue.     liea  v.  Richards. 

71.  Averment  of  fact  or  legal  conclusion. — An  averment  in  a  bill,  that  a  mar- 

ried woman  executed  a  note  and  mortgage,  "being  at  the  time  relieved 
of  the  disabilities  of  coverture,  and  made  a  free-dealer, "  is  not  an  aver- 
ment of  fact,  but  the  statement  of  a  legal  conclusion.  McDonald  v. 
Mobile  Lije  Insurance  Co.,  468. 

72.  Private  statutes;  pleading  and  proof   of. — Section  2698  of  the   Revised 

Code,  which  provides  that  private  statutes  may  be  "given  in  evidence 
without  being  specially  pleaded,"  does  not  apply  to  suits  in  chancery, 
when  such  a  statute  is  a  fundamental  constituent  of  a  right  of  recovery 
or  defense.     lb.  468. 

73.  Decree  pro  confesto ;  effect  of. — A   decree  pro  confesso  is   an  admission 

only  of  the  facts  which  are  well  pleaded,  and  cannot  aid  or  supplement 
defective  averments.     lb.  468. 

74.  Proof  of  assignment  of  note,    in  suit  by  assignee. — When  the  holder  of  a 

note  given  for  the  purchase-money  of  land,  asserting  his  ownership, 
joins  the  payees  and  makers  as  defendants  to  a  bill  in  equity,  an  admis- 
sion by  the  payees  of  the  averments  of  the  bill  estops  them  from  assert- 
ing any  claim  to  the  note,  and  renders  it  unnecessary  for  the  complain- 
ant to  prove  his  ownership  as  against  the  makers.  Lamar  &  Wife  v. 
Brown,  157. 

75.  Amended  bill. — Repugnancy,  or  inconsistency,  between  the  original  and 

amended  bills,  in  the  case  made  for  relief,  though  in  the  alternative,  is 
a  good  ground  for  not  allowing  the  amended  bill.  Ray's  Adm'r  v.  Wom- 
ble,  32.  . 
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76.  Amendment  of  bill. — Although  the  statute  requires  the  allowance  of  amend- 

ments to  bills,  at  any  time  before  final  decree,  "to  meet  any  state  of  ev- 
idence which  will  authorize  relief"  (Rev.  Code,  §  3356);  it  is  not  error 
to  refuse  an  amendment,  after  the  cause  has  been  submitted  for  final 
decree,  which  presents  a  case  for  relief  resting  on  the  unsupported  testi- 
mony of  the  complainant  alone,  when  his  testimony  also  shows  that  his 
claim  rests  on  a  paper  title,  which  he  does  not  produce,  nor  account  for 
its  non-production.     Alexander  v.  laylor,  60. 

77.  Same;  when  allowable. — When  a  motion  is  made,  in  term  time,  to  dismiss 

a  bill  for  want  of  equity,  and  at  the  same  time  the  complainant  asks 
leave  to  amend  his  bill,  the  amendment  should  be  allowed  (Rev.  Code, 
§3356),  if  thereby  the  defects  of  the  bill  are  supplied.  Martin  v.  Mohr, 
221. 

78.  Same. — Under  the  broad  and  liberal  statute  which  requires  that  "amend- 

ments of  bills  must  be  allowed,  at  any  time  before  final  decree,  by 
striking  out  or  adding  new  parties,  or  to  meet  any  state  of  evidence 
which  will  authorize  relief"  (Re*.  Code,  §  3356),  the  right  to  amend  is 
absolute,  and  co-extensive  with  the  defect  to  be  remedied,  unless  it 
makes  an  entirely  new  case,  or  causes  a  radical  departure  from  the  orig- 
inal bill,  or  works  an  entire  change  of  parties.     Pitts  v.  Powledge,  147. 

79.  Same. — Where  the  original  bill  is  filed  by  the  husband  alone,  and  seeks 

to  enforce  a  vendor's  lien  on  land  for  the  unpaid  purchase-money,  evi- 
denced by  a  promissory  note  payable  to  the  husband;  an  amended  bill 
may  be  allowed,  joining  the  wife  as  a  complainant  with  the  husband, 
and  alleging  that  the  land  belonged  to  her  statutory  separate  estate.  lb. 
147. 

80.  Granting  injunction  without  requiring  bond. — When  an  injunction  has  been 

improperly  granted  by  a  circuit  judge  without  requiring  a  bond  (Rev. 
Code,  §  3430),  it  should  neither  be  discharged  nor  dissolved  absolutely 
and  unconditionally  on  that  account;  but  the  proper  order  would  be, 
that  a  bond  be  executed  within  a  reasonable  time,  or  the  injunction  be 
discharged  in  default  thereof.     Jones  v.  Ewing,  360. 

81.  Motion  to  dissolve  injunction,  on  coming  in  of  answer. — A   motion   to  dis- 

solve an  injunction  in  vacation,  on  the  coming  in  of  the  answer,  can 
only  be  granted  on  account  of  a  want  of  equity  in  the  bill,  or  because 
the  allegations  on  which  its  equity  rests  are  fully  and  completely  denied 
by  the  answer  (Rev.  Code,  §  343b);  and  on  such  motion,  the  allegations 
of  the  answer  can  be  considered  only  so  far  as  they  are  responsive.  lb. 
360. 

82.  Same;  amendable  defects,  and  irregularities. — On  such  motion,  all   techni- 

cal errors  or  inaccuracies  are  disregarded,  and  all  amendable  defects  in 
matters  of  form  are  considered  as  amended;  but,  if  the  injunction  has 
been  irregularly  granted,  or  the  order  for  it  is  erroneous,  the  proper 
remedy  is  a  motion  to  discharge,  not  to  dissolve  the  injunction.  lb. 
360. 

83.  Same;  same. — On  motion  to  dismiss  a  bill  for  want  of  equity,  all  amend- 

able defects,  in  matters  of  form,  will  be  considered  as  amended ;  but 
the  want  of  a  substantive  averment — an  averment  of  a  material  fact,  such 
as  notice — does  not  come  within  the  rule.  Cahalan  v.  Monroe,  Smaltz  & 
Co.  303. 

84.  Waiver  of  demurrer. — A  demurrer  to  the  bill,   on  which  no  action   has 

been  taken,  is  waived  by  an  answer  subsequently  filed,  in  which  it  is 
not  incorporated.     Ray's  Adm'r  v.  Womble,  32. 

85.  What  relief  may  be  had  under  answer,  without  cross  bill. — When  a  bill  is 

filed  to  enforce  a  vendor's  lien  for  the  unpaid  purchase-money  of  land, 
the  court  acquires  jurisdiction  of  the  entire  contract,  and  may  allow  an 
abatement  of  the  purchase-money,  on  account  of  the  failure  of  title  to 
a  part  of  the  land,  without  requiring  the  defendant  to  file  a  cross  bill. 
PUts  v.  Powledge,  147. 

86.  Decree  on  cross  bill. — When  no  right  to  relief  under  a  cross  bill  is  shown, 

it  is  the  better  practice  to  dismiss  it  in  terms;  but,  if  a  final  decree  is 
rendered  for  the  complainant  in  the  original  bill,  on   hearing  on   bill, 
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cross  bill,  and  evidence,  granting  relief  inconsistent  with  the  cross  bill, 
this,  in  effect,  disposes  of  the  cross  bill,  and  the  complainant  therein 
can  not  complain  that  no  decree  was  rendered  on  it.  Wyatt  v.  Carling- 
ton,  576. 

87.  Bill  impeaching  decree  for  fraud. — An  original  bill,  in  the  nature  of  a  bill 

of  review,  is  the  proper  mode  by  which  to  impeach  a  decree  for  fraud, 
at  the  instance  of  a  stranger.     Dunklin  v.  Harvey,  177. 

88.  Injunction  of  decree  in  equity.  — As  a  general  rule,  a  court  of  equity  will  not 

enjoin  the  execution  of  one  of  its  own  decree?,  at  the  instance  of  a 
party  or  privy,  but  will  leave  him  to  seek  redress  by  bill  of  review  un- 
der the  statute  (Rev.  Code,  §  3404),  or  by  petition  under  the  rules  of 
chancery  practice.      Wright  v.  Phillips,  69, 

89.  Equitable  relief  against  execution  of  decree. — When  a  person  seeks  to  pre- 

vent the  execution  of  a  decree  in  chancery,  to  which  he  is  not  a  party, 
on  account  of  matters  outside  of  the  issues  in  the  cause,  though  ger- 
mane to  it,  the  proper  practice,  ordinarily,  is  to  obtain  from  the  court 
or  chancellor  a  restraining  order,  or  an  order  to  suspend  proceedings 
under  the  decree,  upon  proper  security  being  given.     lb.  69. 

90.  Sale  of  lands  by  register ;  purchaser's  remedy  for  confirmation. — When  lands 

are  sold  by  the  register  in  chancery,  under  the  order  of  the  court,  and 
he  reports  that  the  purchaser  has  failed  to  pay  the  purchase-money,  in 
accordance  with  the  terms  of  the  sale,  and  a  re-sale  is  thereupon  or- 
dered by  the  court,  the  purchaser  cannot  maintain  an  original  bill  to 
enjoin  the  re-sale,  on  the  ground  that  he  has  in  fact  paid  the  purchase- 
,  money:  his  remedy  is  by  objections  to  the  register's  report,  and  by  mo- 
tion or  petition  for  a  confirmation  of  the  original  sale.  Haralson  v. 
Georges  Executor,  295. 

91.  Statute  of  limitations,  and  stale  demands  ;  how  taken  advantage  of,  in  equity. 

When  the  case  stated  in  the  bill  is,  prima  facie,  within  the  statute  of 
limitations,  as  applied  in  equity,  or  offensive  to  the  rules  adopted  in 
equity  for  the  discouragement  of  stale  demands,  the  objection  may  be 
taken  by  demurrer,  without  plea  or  answer;  but,  when  the  bill  seeks  to 
recover  property,  real  or  personal,  it  does  not  fall  within  this  rule,  un- 
less it  shows  on  its  face  that  there  has  been  a  possession,  hostile  to  the 
title  asserted  by  the  complainants,  for  a  period  of  time  which  would  bar 
a  corresponding  legal  remedy.     Shorter  v.  Smith,  208. 

92.  Variance.  — Neither  allegations  without  proof,  nor  proof  without  allega- 

tions, nor  allegations  and  proof  which  do  not  substantially  correspond, 
will  entitle  the  complainant  to  relief,  unless  the  defect  be  remedied  by 
an  amendment.     Alexander  v.  laylor,  60. 

93.  Same. — Under  a  creditor's  bill  in  equity,  seeking  to  reach   and  subject 

lands  alleged  to  have  been  fraudulently  conveyed  by  two  judgment  debt- 
ors jointly,  if  the  proof  shows  that  the  lands  belonged  to  one  of  the  de- 
fendants only,  and  were  conveyed  by  him  to  the  wife  of  his  co-defend- 
ant, the  variance  between  the  allegations  and  proof  is  fatal  to  relief,  un- 
less cured  by  an  ameudment.     Floyd  v.  Bitter's  Adm'r,  356. 

94.  Same. — Under  a  bill  to  set  aside  a  sale  of  lands  by  an   executor,    if  the 

complainants  claim  as  heirs  at  law,  they  can  not  recover  on  proof  of 
title  in  them  as  devisees;  and  if  the  bill  alleges  that  the  sale  was  made 
under  an  order  of  the  Probate  Court,  while  the  proof  shows  that  it  was 
in  fact  made  under  authority  conferred  by  the  will,  and  that  an  order  of 
sale  was  procured  from  the  court  only  for  the  purpose  of  supplying  a 
supposed  defect  in  that  power,  the  variance  is  fatal  to  relief.  Meadors 
v.  Askew,  584. 

95.  Conditional  continuance. — In  chancery  causes,  as  at  law,  the  court  has  a 

discretionary  power  in  granting  continuances  on  terms;  nnd  in  the  ex- 
ercise of  this  discretion,  when  granting  a  continuance  to  a  respondent, 
may  require  the  payment  of  all  the  costs  by  him,  and  declare  such  pay- 
ment, by  the  next  term  of  the  court,  a  condition  precedent  to  his  mak- 
ing further  defense  to  the  suit;  and  his  acceptance  of  the  continuance, 
in  such  case,  is  an  acceptance  of  the  conditions.     Bhea  v.   Tucker,  450. 

96.  Deposition ;  waiver  of  want  of  notice. — The  objection  can  not  be  raised  in 
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this  court  for  the  first  time,  by  a  defendant  in  a  chancery  canse,  that  he 
had  no  notice  of  the  filing  of  the  interrogatories  to  the  complainant's 
witnesses,  on  whose  depositions  the  decree  is  founded;  and  this  princi- 
ple applies  to  a  defendant  who,  by  failing  to  comply  with  the  orders  of 
the  chancellor,  had  not  been  allowed  to  make  defense  on  the  final  hear- 
ing,    lb.  450. 

97.  Rendering  decree  in  vacation,  by  consent. — When  a  cause  is  submitted  in 

term  time,  by  consent  entered  of  record,  "for  a  decree  in  vacation  un- 
der the  statute,"  the  chancellor  may  render  his  decree  after  the  expira- 
tion of  the  ninety  days  prescribed  by  the  statute  (Sess.  Acts  1873,  p.  58; 
Rev.  Code,  §§  717,  3470);  and  such  decree  being  valid,  he  has  no  power 
to  vacate  and  annul  it  at  a  subsequent  term.     Ex  parte  Holding,  458. 

98.  Chancellor 's  decree  on  evidence;  how  considered  on  appeal. — Where  the  evi- 

dence in  chancery  causes  is  taken  viva  voce,  the  chancellor's  finding  on 
the  facts  is  regarded  like  the  verdict  of  a  jury  at  law,  and  is  not  dis- 
turbed by  an  appellate  court,  unless  manifestly  contrary  to  the  weight 
of  the  evidence;  but  with  us,  all  the  evidence  being  reduced  to  writing, 
this  practice  does  not  prevail,  though  the  rule  has  been  broadly  an- 
nounced in  some  of  the  decisions:  the  true  rule  is,  the  decree  is  pre- 
sumed to  be  correct,  and  the  onus  of  repelling  that  presumption  is  on 
the  party  complaining  of  it ;  in  other  words,  the  general  rule  prevails, 
applicable  to  all  cases  in  the  appellate  court,  that  error  must  be  affirma- 
tively shown.  Rather  v.  Young's  Adm'rs,  94 ;  Lamar  v.  Brown,  157; 
Wyatt  v.  Garlington,  576. 

99.  Presumption  in  favor  of  chancellor's  decree,    on  hearing  on  pleadings  and 

agreement  of  counsel. — On  appeal  from  a  decree  in  a  chancery  cause,  ren- 
dered on  final  hearing,  "on  the  original  and  amended  bills,  with  the  ex- 
hibits thereto,  decrees  pro  confesso  against  the  parties  who  had  not  ap- 
peared and  pleaded,  and  agreement  of  counsel,"  if  the  agreement  is  not 
set  out  in  the  record,  this  court  will  presume  that  it  justified  the  decree 
which  was  rendered,  and  will  not  reverse  on  account  of  any  apparent 
errors.     Collins  v.  Loyal's  Adm'r,  403. 

100.  What  is  revisable,  on  appeal  from  decree  overruling  demurrer  to  bill.— On  ap- 

peal from  an  interlocutory  decree  in  chancery,  overruling  a  demurrer  to 
the  bill  (Sess.  Acts  1874-5,  p.  189),  the  revisory  power  of  this  court  extends 
only  to  the  decree  overruling  the  demurrer,  and  it  has  no  authority  to 
consider  the  allowance  of  an  amendment  to  the  bill,  or  the  introduction 
of  new  parties.     Beebe  &  Henshaw  v.  Morris,  525. 

101.  Dismissal  of  bill  without  prejudice. — When  this  court,  reversing   the  decree 

of  the  chancellor,  dismisses  a  bill,  on  a  poiut  which  was  not  mooted  in 
the  court  below,  and  which  has  been  decided  by  this  court  since  the 
chancellor's  decree  was  rendered,  the  dismissal  will,  ordinarily,  be  with- 
out prejudice.      Watts  v.  Burnett,  340. 

102.  Decree  against  administrator,  in  favor  of  legatee. — A  decree   in   chancery 

against  an  administrator,  in  favor  of  a  legatee,  for  the  amount  due  on 
his  legacy,  is  the  personal,  individual  debt  of  the  administrator,  and 
not  a  debt  due  from  him  in  his  representative  character;  and  although 
it  directs  that  execution  on  it  shall  be  levied  of  the  goods  and  chattels 
of  the  testator,  this,  if  not  a  mere  clerical  misprision,  amendable  of 
course,  does  not  change  the  character  or  legal  effect  of  the  decree,  when 
it  becomes  the  foundation  of  a  distinct  suit  in  another  tribunal.  Cal- 
houn v.  Whittle,  138. 

103.  Same,  in  favor  of  life-tenant. — A  decree  in  chancery  against  an  administra- 

tor, directing  payment  of  a  bequest  to  a  legatee  who  is  only  a  tenant  for 
life,  without  requiring  a  suitable  bond  for  the  protection  of  the  interests 
of  the  remaindermen,  is  erroneous;  yet,  if  the  administrator  takes  no 
steps  to  correct  or  reverse  it,  he  can  not  collaterally  impeach  it,  nor  claim 
any  advantage  from  the  error  when  sued  on  the  decree.     lb.  138. 

CHARGE  OF  COURT. 

1.  Abstract  charge. — An  abstract  charge  will  not  work  a  reversal  of  the  judg- 
ment, when  it  asserts  a  correct  legal  proposition,  unless  this  court  can 
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perceive  that  it  probably  misled  the  jury.  Mc  Williams  v.  Rodgers,  87  ; 
Glass  v.  Pinckard,  592. 

2.  Same.  — A  charge  which  is  not  applicable  to  the  evidence,  or  which  as- 

sumes as  proved  a  fact  or  facts  of  which  there  is  no  evidence  whatever, 
or  assumes  that  there  is  evidence  tending  to  prove  facts  of  which  there 
is  no  evidence  whatever,  is  abstract,  and  properly  refused  for  that  rea- 
son.    Keller  v.  Holland's  Adm'r,  603. 

3.  Same. — In  the  construction  of  charges  given  by  the   court  below,    this 

court  will  not  hold  a  charge  abstiact,  and  apply  to  it  the  doctrine  of  er- 
ror without  injury,  when  there  is  any  evidence  whatever  tending  to 
prove  the  facts  on  which  it  is  based.     Burkbam  Brothers  v.    Daniel,  604. 

4.  Same. — When  a  charge  is  asked  and  refused,  this  court  will  presume  that 

it  was  refused  because  it  was  abstract,  unless  the  record  affirmatively 
shows  that  there  was  some  evidence  in  support  of  each  fact  hypotheti- 
cally  stated  in  it      Glaze  v.  Blake.  379. 

5.  Charge  requiring  explanation.— A.  charge  requested,  which  requires  expla- 

nation to  prevent  it  from  misleading  the  jury,  may  be  refused  for  that 
reason.     Mc  Williams  v.    Rodgers.  87 ;  Caldwell  v.  Parmer's  Adm'r,  405. 

6.  Charge  misleading  jury. — A  charge  given,  which  asserts  a  correct  legal 

proposition,  but  has  a  tendency  to  mislead  the  jury,  is  not  a  reversible 
error:  an  explanatory  charge  should  have  been  requested.  Bell  v.  Den- 
son,  404. 

7.  Charge  containing  equivocal  or  elliptical  expressions.— This  court  will  put  a 

reasonable  construction  on  the  language  used  in  affirmative  charges 
given  by  the  primary  court,  and  will  not  indulge  in  hypercriticism  to 
put  that  court  in  error:  if  an  elliptical  or  ambiguous  expression  is  used, 
which  might  mislead  the  jury,  the  attention  of  the  court  should  be  called 
to  it  by  a  request  for  an  explanatory  charge.  South  &  North  Ala.  Rail- 
road (x).  v.  Jones,  507. 

8.  General  charge  on  evidence. — When  the  plaintiffs  evidence  is  direct  and 

positive,  and  without  conflict  on  any  material  point,  and  no  evidence  at 
all  is  offered  by  the  defendant,  the  court  may  charge  the  jury,  on  re- 
quest, that  they  must  find  for  the  plaintiff  if  they  believe  the  evidence. 
Fountain's  Adm'r  v.  Ware,  559 . 

COMMON  CARRIERS. 

1.  Liability  for  damages  to  freight ;  special  contract  limiting. — Held,  on  the  au- 

thority of  the  former  case  between  the  same  parties  (52  Ala.  606-15), 
that  in  a  contract  for  the  transportation  of  horses  or  mules  by  railroad, 
entered  into  between  the  company  and  the  shipper,  in  consideration  of 
reduced  rates,  and  a  free  passage  to  the  shipper  or  his  agent  on  the  train 
with  the  stock,  the  company  may  lawfully  stipulate  that  the  value  of  the 
animals  at  the  time  and  place  of  shipment,  not  exceeding  $150  for  each, 
shall  be  the  measure  of  recovery  for  any  loss  or  damage:  such  a  stipu- 
lation is  just  and  reasonable,  and  may  be  neeessary  to  protect  the  car- 
rier against  exaggerated  or  fictitious  valuations.  (Manning,  J. ,  dissent- 
ing.)    South  &  North  Ala.  Railroad  to.  v.  Henlein  &  Ban,  368. 

2.  Same,  —  On  grounds  of  public  policy,  a  common  carrier  is  not  allowed  to 

stipulate  for  immunity  against  damage  resulting  from  his  own  negli- 
gence,    lb.  368. 

3.  Recoupment  of  damages. — The  owner  of  live  animals  transported  by  rail- 

road, when  sued  for  the  charges  of  transportation,  may  recoup  damages 
sustained  by  reason  of  injuries  to  them  through  the  carrier's  negligence. 
lb.  368. 

4 .  Railroad  regulation  requiring  passengers  on  freight  trains  to  procure  tickets. 

A  railroad  company,  as  a  common  carrier,  may  make  reasonable  rules 
for  the  regulation  of  its  business  and  the  performance  of  its  public  du- 
ties; but,  in  the  adoption  of  these  rules,*  regard  must  be  had  to  the  con- 
venience and  interests  of  the  travelling  public.  It  may  forbid  the  trans- 
portation of  freight  and  passengers  on  the  same  trains,  or  may  require 
passengers,  travelling  on  freight  trains,  to  procure  tickets  before  enter- 
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ing  the  cars;  but,  in  such  case,  reasonable  facilities  for  procuring  tick- 
ets, at  or  about  the  time  of  the  arrival  or  departure  of  tbe  trains,  must 
be  afforded,  according  to  the  established  usage  of  all  railroads;  and  it 
is  not  reasonable,  while  allowing  passengers  to  travel  on  freight  trains, 
to  afford  them  no  opportunity  to  procure  tickets,  except  at  such  hours 
as  would  make  it  more  expeditious  to  travel  by  the  passenger  trains. 
Evans  v.  Memphis  &  Charleston  Railroad  Co.  246. 
5.  Diligence  required  of  railroad  engineer  in  frightening  off  cattle. — It  is  the 
duty  of  a  railroad  engineer,  having  charge  of  a  running  train,  and  see- 
ing an  ox  or  cow  ahead,  in  close  proximity  to  the  track,  and  moving  in 
a  line  with  it,  under  circumstances  indicating  danger  of  its  getting  on 
the  track,  promptly  to  use  all  proper  precautions  to  frighten  it  away, 
and  to  check,  or  even  stop  his  locomotive,  if  necessary;  and  failing  to 
use  such  precautions  at  the  proper  time,  the  company  is  liable  for  the 
loss  of  the  animal,  although  it  got  on  the  track  suddenly,  and  so  close 
in  front  of  the  train  that  it  was  impossible  to  prevent  a  collision.  South 
&  North  Alabama  Railroad  Co.  v.  Jones,  507. 

COMMON  LAW. 

1.  Presumed  existence  of. — In  the  absence  of  proof  to  the  contrary,  this  court 
will  presume  that  the  common  law  prevails  in  Georgia,  or  in  any  other 
State  having  a  common  origin  with  our  own .  Mc Anally  v.  O'Neal  & 
O'Neal,  299. 

CONFEDERATE  STATES. 

1.  Receipt  of  Confederate  treasury-notes  by  admiiiistrator,  in  payment  for  land. 

The  receipt  by  an  administrator,  in  good  faith,  in  1872-3,  of  Confeder- 
ate treasury-notes,  in  payment  of  the  purchase-money  for  lands  sold  by 
him  under  a  probate  decree  in  1858,  extinguishes  the  debt,  in  the  ab- 
sence of  all  fraud  and  collusion,  and  with  it  the  vendor's  lien.  Stewart's 
Heirs  v    Lee,  53. 

2.  Loan  of  Confederate  treasury^notes,    as  consideration  of  note. — A  loan   of 

Confederate  States  treasury-notes  in  1862,  when  they  were  the  principal 
circulating  medium  here,  is  a  sufficient  consideration  to  support  a  prom- 
issory note.     Simpson  v.  Lauderdale  County,  64. 

3.  Judgments  rendered  during  kite  war  •  sale  of  lands  under. — A  sale   of  lands 

under  execution,  issued  on  a  judgment  which  was  rendered  during  the 
late  war,  is  valid,  and  cannot  be  set  aside  in  equity  on  that  ground. 
Hill  v.  Armistead,  118. 

CONFLICT  OF  LAWS. 

1.  Administrations  in  different  jurisdictions. — The  estate  of  a  deceased  person 

is  substantially  but  one  estate,  and  the  respective  distributees  are  inter- 
ested in  it  as  a  whole,  although  portions  of  the  property  may  be  situated 
in  different  jurisdictions;  and  hence,  if  one  of  the  distributees  obtains 
possession  of  more  than  his  share  of  the  assets  outside  of  the  domes- 
tic jurisdiction,  and  the  fact  is  brought  to  the  knowledge  of  the  proper 
court  at  the  place  of  the  intestate's  domicile,  tint  court  will,  on  a  proper 
showing,  charge  the  excess  against  his  distributive  share  of  the  assets 
within  its  jurisdiction.  Yet,  in  the  absence  of  special  equitable  cir- 
cumstances, each  administration  must  be  settled  in  the  jurisdiction  by 
which  it  was  granted;  and  when  ary  surplus  remains  in  the  hands  of  a 
foreign  or  ancillary  administrator,  after  paying  all  debts  and  charges  of 
administration  in  that  jurisdiction,  the  foreign  court  will,  in  a  spirit  of 
comity,  and  as  matter  of  judicial  discretion,  not  as  matter  of  right,  or- 
der it  to  be  paid  over  to  the  domiciliary  administrator.  Wright  v.  Phil- 
lips, 69. 

2.  Personal  properly ;  where  situated,  and  by  what  law  distributed. — For  gen- 

eral purposes,  personal  property  has  no  situs,  but  follows  the  residence 
of  the  owner,  and  is  distributed,  in  case  of  his  death,  according  to  the 
law  of  his  domicile.     Metcalf  v.  Lowther's  Executrix,  312. 
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3.  Domiciliary  and  ancillary  guardianship. — Letters  of  guardianship,  granted 

in  Georgia,  on  the  estate  of  an  infant  who  resides  with  her  father  in 
Alabama,  where  he  has  his  domicile,  though  prior  in  point  of  time,  are 
ancillary  only  to  a  subsequent  grant  of  letters  in  Alabama  to  the  father; 
and  if  the  Georgia  guardian  collects  a  pecuniary  legacy,  there  bequeathed 
to  the  infant,  a  payment  by  him  to  the  father  will  discharge  him  from 
liability  to  account  in  the  courts  of  Alabama,  although  it  was  not  made 
according  to  the  laws  of  Georgia  regulating  the  removal  of  the  estates  of 
infants,  and  might  not  be  sufficient  to  discharge  him  from  judicial  pro- 
ceedings there  instituted,     lb.  312. 

4.  Homestead  exemption;  governed  by  wliat  law. — The  right  to  a   homestead 

exemption,  as  against  a  mortgage  executed  by  husband  and  wife,  must 
be  determined  by  the  law  which  was  of  force  when  the  mortgage  was 
given;  and  the  mortgage  being  dated  January  21st,  1870,  the  question 
must  be  governed  by  the  constitution  of  1868.      Watts  v.  Burnett,  340. 

CONSTITUTIONAL  LAW. 

1.  Constitutionality  of  act  of  April  19,  1873,    "regulating  the  charges  for  trans- 

portation of  freight  on  railroads,"  as  to  title  and  subject. — So  much  of  the 
act  approved  April  19,  1873,  entitled  "An  act  regulating  the  charges  for 
transportation  of  freight  upon  railroads"  (Sess.  Acts  1872-3,  p.  62),  as 
relates  to  the  transportation  of  passengers,  is  unconstitutional,  since  the 
title  limits  the  act  to  the  transportation  of  freight.  Evans  v.  Memphis 
&  Charleston  Railroad  Co.  246. 

2.  Statute  partly  unconstitutional. — An  unconstitutional  provision  in  a  stat- 

ute does  not  affect  the  validity  of  other  separate  and  independent  pro- 
visions which  can  stand  without  it,  and  which  are  in  themselves  unob- 
jectionable; but  this  principle  cannot,  by  its  terms,  be  applied  to  a  sin- 
gle provision,  which  is  incapable  of  separation,  and  which  was  clearly 
"intended  to  operate  as  an  entirety.     Doe,  ex  dem.  Davis  v.  Minge,  121. 

3.  Tax  deed  ;  effect  as  evidence.— The  87th  section  of  the  revenue  law  of  1868, 

so  far  as  it  declares  a  tax  deed  for  land  to  be  prima  facie  evidence  of 
certain  facts,  is  unobjectionable  and  valid;  but,  so  far  as  it  declares 
such  deed  to  be  conclusive  evidence  of  certain  other  facts,  it  is  unconsti- 
tutional and  void;  and  this  latter  provision  being  an  entirety,  it  must 
fail  altogether:  the  word  conclusive  cannot  be  struck  out  alone,  leaving 
the  deed  to  operate  as  evidence  merely,  instead  of  conclusive  evidence, 
of  the  specified  facts.     lb.  121. 

4 .  Special  statutes  for  conversion  or  sate  of  properly  belonging  to  minors,  estates 

of  deceased  persons,  &c. — Where  certain  persons  are,  on  account  of  defect 
of  understanding,  immaturity,  or  other  legal  disability,  by  law  held  to 
be  incapable  of  disposing  of  their  property,  and,  by  reason  of  super- 
vening circumstances,  are  prevented  from  having  as  beneficial  use  of  it, 
in  its  existing  shape  or  condition,  as  the  donors  or  grantors  intended 
they  should  have;  and  in  consequence  of  the  trusts,  limitations,  or  other 
provisions  attending  the  gift  or  grant,  the  courts  can  not  afford  relief; 
in  such  case,  the  legislature  may  interpose  by  a  special  statute,  and  au- 
thorize a  conversion  or  disposition  of  the  property  for  their  benefit,  in 
any  manner  in  which  they,  if  sui  juris,  might  convert  or  dispose  of  it. 
But,  in  the  enactment  and  construction  of  such  special  laws,  the  line 
which  separates  the  legislative  and  the  judicial  departments  of  the  gov- 
ernment should  be  kept  distinctly  in  view.  Todd  v.  Flournoy's  Heirs, 
99. 

5.  Homestead  exemption ;  extent  of — The  constitutional  provision  which   ex- 

empts "every  homestead,  not  exceeding  eighty  acres,"  &o.,  is  a  limita- 
tion upon  the  power  of  the  legislature  to  reduce  the  exemption  below 
that  quantity,  but  not  upon  the  power  to  increase  it.  David's  Adm'r  v. 
David,  49. 

6.  Same;  occupancy.  —Neither  the  constitution,  nor  the  act  approved   April 

23,  1873,  in  reference  to  the  allotment  of  homesteads  to  the  widows  or 
families  of  decedents,  authorizes  the  selection,  as  a  homestead,  of  lands 
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which  are  not  in  fact  occupied  as  such,  nor  adjacent  to  the  lands  so  oc- 
cupied, nor  used  as  a  part  thereof,     lb.  49. 

7.  Same;  same. — Land  which  is  remote   from  the  owner's  residence,   on 

which  there  is  no  dwelling  house,  and  which  is  rented  out  to  a  tenant, 
can  not  be  claimed  as  a  homestead  exempt  from  levy  and  sale  under  le- 
gal process.     Dexter  v.  Strobach,  233. 

8.  Same  ;  governed  by  tohat  law. — The  right  to  a   homestead   exemption,   as 

against  a  mortga£e  executed  by  husband  and  wife,  must  be  determined 
by  the  law  which  was  of  force  when  the  mortgage  was  given;  and  the 
Hiortgage  being  dated  January  21st,  1870,  the  question  must  be  governed 
by  the  constitution  of  18G8.      Watts  v.  Burnett,  340. 

9.  Same ;  where  homestead  exceeds  $2,000  in  value. — Under  the  constitution  of 

1868,  a  homestead  exemption  could  not  be  claimed  in  a  house  and  lot  in 
a  city,  which  exceeded  $2,000  in  value,  and  which  was  not  susceptible 
of  division  so  as  to  carve  out  a  homestead,  including  the  dwelling,  not 
exceeding  that  value.     lb.  340. 

CONTESTED  ELECTIONS. 

1.  When  information  in  nature  of  quo  warranto  lies,  to  test  right  to  office  under 

municipal  election. — Where  the  charter  of  a  municipal  corporation  pro- 
vides, that  the  votes  cast  at  a  popular  election  for  mayor  and  aldermen 
shall  be  returned  by  the  managers  of  the  election  to  the  acting  mayor, 
and  be  by  him  laid  before  the  city  council,  to  be  examined  and  counted; 
that  the  said  council  shall  be  the  judges  of  the  election,  and  shall  have 
full  power  to  determine  all  matters  in  relation  thereto,  and  to  ascertain 
the  legality  of  voters,  and  shall  reject  all  illegal  votes,  and  count  only 
such  as  are  legal,  and,  to  this  end,  are  empowered  to  take  testimony, 
examine  witnesses,  send  for  persons  and  papers,  &c. ;  and  that  when 
they  shall  have  decided,  from  the  returns  of  any  such  election,  who  the 
legally  elected  mayor  and  aldermen  are,  they  shall  make  known  their 
decision  by  publication  in  a  newspaper;  but  does  not  declare  that  their 
decision  shall  be  final,  and  makes  no  provision  for  contesting  it, — their 
decision  gives  to  the  person  in  whose  favor  it  is  rendered  a  priina  facie 
right  to  the  office,  until  he  is  ousted  by  proper  legal  process;  but  it  may 
be  contested,  by  a  party  aggrieved  thereby,  by  a  proceeding  in  the  na- 
ture of  a  quo  warranto  under  the  general  law.  Eclwls  v.  State,  ex  rel. 
Dunbar,  131. 

2.  Same  ;  evidence. — On  the  trial  of  such  a  proceeding,  the  count,  examina- 

tion, &c,  by  the  city  council,  are  competent  evidence  for  the  defendant, 
who  is  in  possession  of  the  office  under  their  decision,  and  may  be 
proved  by  the  original  record  kept  by  them,  or  by  a  certified  copy;  but 
the  tally-sheets  kept  by  the  managers  of  the  election,  not  being  required 
by  law  to  be  kept,  are  not  competent  evidence  for  the  relator.     lb.  131. 

CONTINUANCE. 

1.  Conditional  continuance. — In  chancery  causes,  as  at  law,  the  court  has  a 
discretionary  power  in  granting  continuances  on  terms;  and  in  the  ex- 
ercise of  this  discretion,  when  granting  a  continuance  to  a  respondent, 
may  require  the  payment  of  all  costs  by  him,  and  declare  such  payment, 
by  the  next  term  of  the  court,  a  condition  precedent  to  his  making  fur- 
ther defense  to  the  suit;  and  his  acceptance  of  the  continuance,  in  such 
case,  is  an  acceptance  of  the  conditions.     Bhea.  v  Tucker,  450. 

CONTRACTS. 

1.  What  constitutes  contract  between  principal  and  agent. — Where  an  agent 
for  the  sale  of  sewing-machines,  having  possession  of  a  horse  be- 
longing to  his  principals,  which  was  used  in  the  business,  was  in- 
formed by  them,  by  letter,  that  he  would  be  charged  with  the  horse  on 
their  books,  unless  he  returned,  and  rendered  an  account  of  his  sales; 
after  which,   without  returning,   or  rendering  an  account,   he  sold  the 
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horse  to  another  person,  to  whom  he  showed  the  letter;  held,  that  while 
the  principals  might,  perhaps,  at  their  election,  sue  the  agent  in  trover 
for  the  conversion  of  the  horse,  or  in  assumpsit  for  its  value,  the  agent 
could  not  treat  the  letter  as  a  proposition  to  sell  him  the  horse,  and  the 
purchaser  from  him,  having  knowledge  of  the  letter,  acquired  no  title 
against  the  principals.     Calhoun  v  Thompson,  166. 

2.  Loan  of  Confederate  treasury-notes,  as  consideration. — A  loan  of  Confederate 

States  treasury-notes  in  1862,  when  they  were  the  principal  circulating 
medium  here,  is  a  sufficient  consideration  to  support  a  promissory  note. 
Simpson  v.  Lauderdale  County,  64. 

3.  What  consideration  will  support  mortgage  and  secured  note. — Payment  by  a 

third  person,  at  the  instance  and  request  of  a  surety,  of  a  judgment 
against  the  principal  and  surety,  is  a  sufficient  consideration  to  support 
a  note  and  mortgage,  given  by  the  surety  for  the  repayment  of  the 
money.  — Frazier  v.  Paries'  Adm'rs,  363 . 

4.  Contract  between  employer  and  laborers,  for  cultivation  of  crop  on  shares. — A 

contract  between  the  owner  or  tenant  of  lands  and  his  laborers,  "by 
which  he  agrees  to  give  them  one-fourth  of  the  cotton  produced  on  said 
plantation  during  said  year,  and  to  feed  them,  as  compensation  for  their 
services  in  making  said  crop,"  creates  between  them  a  tenancy  in  com- 
mon in  the  crop.     Smith  &  Co.  v.  Rice,  417. 

5.  Same. — A  contract  for  the  cultivation  of  land,  between  the  owner  and  a 

laborer,  by  which  it  is  agreed  that  each  shall  furnish  a  certain  number 
of  horses,  and  feed  his  own  stock,  and  that  the  crop  shall  be  divided 
between  them,  creates  a  tenancy  in  common  in  the  crop,  and  not  the 
relation  of  landlord  and  tenant  between  the  parties.  Brown  v.  Coats, 
439. 

6.  Contract  for  personal  services;  stipulation  to  indemnify  against  mistakes. — 

In  a  contract  for  the  performance  of  personal  services  requiring  skill, 
care,  and  diligence,  although  the  person  employed  stipulates  that  he 
will  make  good  all  losses  caused  by  his  mistakes,  and  does  make  repar- 
ation for  all  mistakes  to  which  his  attention  is  called,  such  mistakes 
may  nevertheless  justify  the  employer  in  putting  an  end  to  the  contract. 
Burkham  Brothers  v.  Daniel,  604 . 

7.  Waiver  of  breach;  release,   accord  and  satisfaction. — If  a  person,  on  being 

discharged  by  his  employer  before  the  expiration  of  the  period  for  which 
he  had  contracted  to  serve,  asks  for  a  statement  of  his  account ;  which 
being  furnished  to  him,  he  draws  out  the  amount  due  to  him  up  to  that 
time,  except  a  small  balance  ($2.40),  which  he  allows  to  remain,  under 
legal  advice;  "saying  nothing  to  the  defendant  at  the  time  about  said 
settlement,  or  his  reason  for  leaving  said  balance,  and  keeps  said  ac- 
count in  his  possession,'' — this  is  not  a  waiver  of  his  rights  under  the 
contract:  it  is  not  a  release,  nor  an  accord  and  satisfaction .    lb.  604. 

•8.  Sale  of  growing  trees.— Growing  trees  are  a  part  of  the  realty,  and  a  ver- 
bal sale  of  them  does  not  pass  the  title;  yet  such  verbal  contract,  ac- 
companied with  the  payment  of  the  agreed  price,  and  the  delivery  of 
such  possession  as  the  nature  of  the  case  admits  of,  confers  on  the  pur- 
chaser the  right  to  enter  on  the  land,  and  to  cut  and  remove  the  trees, 
doing  no  unnecessary  damage;  but  it  confers  no  right  to  erect  or  occupy 
any  buildings  or  structures  thereon.     Hefiin  v.  Bingham,  566. 

9.  Sume ;  time  for  cutting  and  removal,  and  how  determined. — If  no  time  is 
specified  in  the  contract,  within  which  the  trees  are  to  be  cut  and  re- 
moved, it  must  be  done  within  a  reasonable  time;  and  this  is  generally 
a  question  of  fact,  dependent  on  the  circumstances  of  each  particular 
case;  in  the  determination  of  which,  regard  must  be  had  to  the  known 
use  for  which  the  timber  was  wanted,  and  the  custom  and  rule,  if  any, 
of  felling  and  removing  the  timber,  according  to  the  capacity  of  the 
mill;  and  though  a  reasonable  time  should  be  allowed  for  rebuilding  the 
mill,  in  the  event  of  its  destruction,  undue  delay  in  rebuilding  it  should 
not  be  allowed,  nor  the  accident  of  a  falling  market  be  taken  into  the 
estimate.     lb.  566. 

See,  also,  Agency;  Bailment;  Common  Cabbiees;  Vendob  and  Pub- 
chaseb. 
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CORPORATIONS. 

1.  When  information  in  nature  of  quo  warranto  lies,  to  test  right  to  office  under 

municipal  election. — Where  the  charter  of  a  municipal  corporation  pro- 
vides, that  the  votes  cast  at  a  popular  election  for  mayor  and  aldermen 
shall  be  returned  by  the  managers  of  the  election  to  the  acting  mayor, 
and  be  by  him  laid  before  the  city  council,  to  be  examined  and  counted; 
that  the  said  council  shall  be  the  judges  of  the  election,  and  shall  have 
full  power  to  determine  all  matters  in  relation  thereto,  and  to  ascertain 
the  legality  of  voters,  and  shall  reject  all  illegal  votes,  and  count  only 
such  as  are  legal,  and,  to  this  end,  are  empowered  to  take  testimony, 
examine  witnesses,  send  for  persons  and  papers,  <fcc. ;  and  that  when 
they  shall  have  decided,  from  the  returns  of  any  such  election,  who  the 
legally  elected  mayor  and  aldermen  are,  they  shall  make  known  their 
decision  by  publication  in  a  newspaper;  but  does  not  declare  that  their 
decision  shall  be  final,  and  makes  no  provision  for  contesting  it, — their 
decision  gives  to  the  person  in  whose  favor  it  is  rendered  a  prima  facie 
right  to  the  office,  until  he  is  ousted  by  proper  legal  process ;  but  it  may 
be  contested,  by  a  party  aggrieved  thereby,  by  a  proceeding  in  the 
nature  of  a  quo  warranto  under  the  general  law.  Echols  v.  State,  ex  rel. 
Dunbar,  131. 

2.  Same;  evidence. — On  the  trial  of  such  a  proceeding,  the  count,  examina- 

tion, &c,  by  the  city  council,  are  competent  evidence  for  the  defendant, 
who  is  in  possession  of  the  office  under  their  decision,  and  may  be 
proved  by  the  original  record  kept  by  them,  or  by  a  certified  copy;  but 
the  tally  sheets  kept  by  the  managers  of  the  election,  not  being  required 
by  law  to  be  kept,  are  not  competent  evidence  for  the  relator.     lb.  131. 

3.  Mobile  Charitable  Association;  validity  of  charter. — The  act  establishing  the 

so-called  Mobile  Charitable  Association  having  been  declared  unconsti- 
tutional and  void  by  this  court,  it  can  not  be  set  up  in  defense  of  an 
action  against  one  of  its  agents,  to  recover  money  won  by  him  at  a  gam- 
ing table  carried  on  under  its  authority.     Harris  v.  Brooks,  388, 

COSTS. 

1.  Security  for  costs. — In  an  attachment  suit  by  a  non-resident,  an  acknowl- 

edgment as  security  for  the  costs  (Rev.  Code,  §§  2802,  2937)  may  be  in- 
dorsed on  the  attachment,  bond,  or  affidavit,  or  written  on  a  separate 
paper,  and  filed  with  the  other  papers  in  the  cause;  and  if  it  is  accepted 
as  sufficient  by  the  officer  issuing  the  attachment,  either  before  or  at  the 
time  the  writ  is  issued,  it  is  not  necessary  that  such  acceptance  shall  be 
indorsed  on  it,  or  reduced  to  writiug:  when  such  acknowledgment  is 
found  among  the  papers  of  the  cause,  its  acceptance  in  fact,  though  not 
in  writing,  may  be  proved  subsequently;  and  if  there  be  any  doubt 
about  it,  the  plaintiff  should  be  permitted  to  give  new  security.  Good 
v.  Jones,  538. 

2.  Appeals  from  justices'  court,  wider  act  of  December  2±th,  1868,  dispensing 

with  security  for  costs. — Under  the  "act  relating  to  appeals  from  jus- 
tices' courts, "  approved  December  24th,  1868  (Sess.  Acts,  439),  which 
dispenses  with  security  for  the  costs  on  affidavit  being  made  that  the 
party  is  unable  to  give  security;  an  affidavit,  which  states  that  the  per- 
son making  it  is  unable  to  give  any  other  security  than  a  certain  named 
person,  is  not  a  compliance  with  the  terms  of  the  statute,  and  does  not 
authorize  the  clerk  to  take  that  person  as  sole  surety;  and  an  order  of 
the  probate  judge,  to  whom  the  petition  for  a  certiorari  was  addressed, 
directing  the  clerk  to  issue  the  writ  as  prayed,  taking  bond  in  a  specified 
sum  with  said  person  as  surety,  is  coram  non  judice,  and  affords  no  pro- 
tection to  the  clerk.  —Buckley  v.  Wilson,  393. 

COUNTY. 

1.  Poicer  to  borrow  money. — A  county,  though  made  a  corporation  by  statute 
(Rev.  Code,  §  897),  and  clothed  with  certain  governmental  powers,  has 
no  power  to  borrow  moneyjfor  the  purpose  of  erecting  necessary  bridges, 
(42) 
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unless  that  power  is  conferred  by  special  legislation.  Simpson  v.  Lau- 
derdale County,    64. 

2.  When   action   lies  against  county. — The  principle  is  definitely  settled  by 

the  decisions  of  this  court,  that  an  action  at  law  does  not  lie  against  a 
county,  on  a  contract  which  has  not  been  presented  to  the  Commission- 
ers' Court,  and  by  it  disallowed  in  whole  or  in  part  (Rev.  Code,  §  2537) ; 
and  such  presentment  and  disallowance  must  be  averred  in  the  com- 
plaint.    Shinbone  v.  Randolph  County,  183. 

3.  When  mandamus  lies  to    Commissioners'   Court. — When  the  validity  and 

amount  of  coupons,  annexed  to  bonds  issued  by  a  county  in  aid  of  a 
railroad  company,  are  definitely  fixed  by  the  statute  uuder  which  the 
bonds  are  issued,  so  that  their  presentment  to  the  Commissioners'  Court 
for  allowance  is  not.  necessary;  if  that  court  refuses  to  levy  a  tax  for 
their  payment,  mandamus  lies  to  compel  it.     lb.  183. 

4.  Pauper  claims;   when  preferred,  and  how  enforced  by  summary  proceeding. — 

The  act  "for  the  relief  of  the  poor,"  approved  December  1%  1868  (Sess. 
Acts,  414),  provides  for  only  two  classes  of  paupers,  and  makes  bills  for 
their  support  and  maintenance  preferred  claims  against  the  county — 
namely,  "paupers  living  on  poor  farms,"  and  those  living  "at  the  pub- 
lic charge;"  and  when  bills  for  the  support  and  maintenance  of  such 
paupers  have  been  allowed,  and  their  payment  as  preferred  claims  is 
sought  to  be  enforced  by  a  summary  proceeding  against  the  county 
treasurer  (Rev.  Code,  §  930),  the  notice,  motion,  or  complaint  must 
designate  the  class  to  which  they  belong,  and  their  character  must  be 
proved;  and  if  there  is  no  trial  by  jury,  the  record  must  show  that  these 
facts  were  found  by  the  court.     Enloe  v.  Beike,  500. 

5.  Same;  how  far  preferred  over  other  claims. — The  said  statute,  while  declar- 

ing such  pauper  claims  "to  be  preferred  claims  against  the  county," 
only  gives  them  priority  over  county  liabilities  generally,  but  does  not 
repeal,  nor  supersede  the  former  statute  (Eev.  Code,  §  926,  subd.  7  a), 
which  requires  the  county  treasurer  to  set  apart  a  fund  for  paying 
jurors  and  county  commissioners,  and  procuring  stationery  for  the 
county.     lb.  500. 

6.  Who  may  sue  county  treasurer,  as  assignee  of  allowed  claim  against  county. 

A  summary  proceeding  against  a  county  treasurer,  for  failing  to  pay  an 
allowed  claim  against  the  county,  when  there  are  funds  in  the  treasur}' 
to  pay  the  same  (Rev.  Code,  §  930),  can  only  be  maintained  by  "  the 
party  to  whom  the  claim  is  payable,  his  legal  representatives,  or  assigns;" 
meaning  thereby  a  transfer  in  writing,  aud  not  by  delivery  only.  lb. 
500. 

COUNTY  SUPERINTENDENT. 

1.  Authority  and  duty  to  collect  county  school  funds. — The  act  approved  March 

19,  1875  (Sess.  Acts  1874-5,  p.  56),  authorizing  and  requiring  the  coun- 
ty superintendent  to  receive  and  collect  from  the  county  treasurer  all 
the  school  moneys  in  his  hands  belonging  to  the  county,  applies  to 
county  treasurers  whose  term  of  office  had  expired  before  its  passage, 
and  who  had  failed  to  account  for  the  school  moneys  which  they  had 
received.     Morrow  v.    Wood,  1. 

2.  Action  by. — The  county  superintendent  being  authorized  and  required  to 

receive  and  collect  from  the  county  treasurer  all  school  moneys  belong- 
ing to  the  county,  is  the  "person  aggrieved"  by  the  treasurer's  failure 
to  pay  over  such  moneys  (Rev.  Code,  §  2552),  and  may  maintain  an 
action  therefor  in  his  own  name.     lb.  1. 

COUNTY  TREASURER. 

1.  Liability  of  sureties  on  official  bond,  for  school  moneys  received  under 
subsequent  law. — The  act  approved  April  19,  1873  (Session  Acts  1872-3, 
p.  6),  providing,  by  its  7th  section,  that  "before  any  money  shall 
be  paid  over  to  the  county  treasurer  under  this  act,  such  treasurer 
shall  increase  his  official  bond,  to  such  an  amount  as  shall  be  authorized 
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by  the  superintendent  of  public  instruction,  so  that  said  increase  will 
amount  to  at  least  double  the  sum  of  money  that  may  bo  brought  into 
his  hands  at  any  one  time  by  the  provisions  of  this  act,  and  said  bond 
shall  bind  said  treasurer  to  the  faithful  performance  of  his  duties  under 
this  act,  and  shall  be  approved  by  the  probate  judge  of  said  county," — 
shows  a  legislative  intent  to  require  from  the  treasurer  a  new  bond  for 
the  faithful  performance  of  the  new  duties  imposed  by  that  act;  conse- 
quentlj',  the  sureties  on  his  general  bond  as  county  treasurer,  executed 
before  the  passage  of  that  act,  are  not  liable  for  his  default  in  not 
paying  over  such  moneys,  although  in  fact  he  gave  no  new  bond.  Mor- 
row v.  Wood,   1. 

2.  ActioJi  against. — The  statute  which  authorizes  an  action  "for  the  breach  of 

any  official  bond  or  undertaking  of  any  officer  of  this  State,"  "or  of  any 
bond  or  undertaking  given  in  an  official  capacity  to  the  State  of  Ala- 
bama or  any  officer  thereof,"  to  be  brought  by  "the  person  aggrieved" 
in  his  own  name  (Rev.  Code,  §  2552),  being  a  remedial  statute,  and 
therefore  construed  liberally,  includes  the  official  bond  of  a  county 
treasurer,  although  such  bond  is  payable  to  the  county;  and  the  county 
superintendent  of*  education,  being  authorized  and  required  to  receive 
and  collect  from  the  treasurer  all  school  moneys  belonging  to  the  coun- 
ty, is  the  "person  aggrieved"  by  the  treasurer's  default  in  not  paying 
over  such  moneys.     lb.  1. 

3.  Wlw  may  sue  county  treasurer,  as  assignee  of  allowed  claim  against  county. — 

A  summary  proceeding  against  a  county  treasurer,  for  failing  to  pa}'  an 
allowed  claim  against  the  county,  when  there  are  funds  in  the  treasury 
to  pay  the  same  (Rev.  Code,  §  930),  can  only  be  maintained  by  "the 
party  to  whom  the  claim  is  payable,  his  legal  representatives,  or  assigns;" 
meaning  thereby  a  transfer  in  writing,  and  not  by  delivery  only.— Enloe 
v.  Beike,  500. 

CUSTOM. 

1.  Proof  of. — A  custom  among  planters,  "in  relation  to  the  manner  of 
receiving  supplies  from  merchants  who  advanced  to  them,"  can  not  be 
established  by  the  testimony  of  a  single  witness,  who  only  states  "that 
he  knew  what  had  been  the  custom  among  his  neighbors  in  relation  to 
the  matter  since  1868,"  a  period  of  several  years.    Smith  &  Co.  v.  Rice,  417. 

DAMAGES. 

1.  Liability  of  acceptor  for  damages. — Under  an  unqualified  acceptance  of  a 

bill  of  exchange,  the  acceptor  is  liable  only  for  interest,  as  on  a  prom- 
issory note,  and  not  for  statutory  damages  (Rev.  Code,  §  1845).  Tram- 
mell  v.  Hudmon  &  Brother,  235. 

2.  What  damages  are  recoverable,  in  action  against  justice  of  the  peace  for  cor- 

rupt official  misconduct. — In  an  action  for  damages  against  a  justice  of  the 
peace,  charging  him  with  corrupt  official  misconduct  in  tampering  with 
the  jury,  on  a  trial  of  the  right  of  property  had  before  him,  to  which 
the  plaintiff  was  a  party  ;  if  the  complaint  does  not  aver  that  the  ver- 
dict of  the  jury,  on  the  trial  before  the  justice,  was  against  the  plaintiff, 
he  can  not  be  allowed  to  prove  the  value  of  the  property  in  controversy, 
as  an  element  of  his  damages  ;  nor  can  he  prove  the  expense  incurred 
in  the  prosecution  of  the  suit  in  the  Circuit  Court,  to  which  it  was 
removed  by  certiorari,  in  the  absence  of  an  averment  that  it  was  there 
determined  in  his  favor.     Irion  v.  Lewis,  190. 

3.  Becoupment  of  damages.— The  owner  of  live  animals  transported  by  rail- 

road, when  sued  for  the  charges  of  transportation,  may  recoup  damages 
sustained  by  reason  of  injuries  to  them  through  the  carrier's  negligence. 
South  &  North  Ala.  Railroad  Co.  v.  Henlein  &  Barr,  368. 

4.  In  trespass  qu.  cl.  fr. — The  right  to  enter  on  land,  for  the  purpose  of  cut- 

ting and  removing  the  trees,  under  a  parol  contract,  is  forfeited  and  lost 
by  the  failure  to  exercise  it  within  a  reasonable  time;  and  when  so  for- 
feited, an  entry  under  it  renders  the  person  liable  as  a  trespasser;  but, 
in  an  action  for  such  trespass,  the  value  of  the  trees  constitutes  no  part 
of  the  damages.     Heflin  v.  Bingham,  566. 
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1.  Requisites  of  conveyance. — Under  the  provisions   of  the   Revised   Code 

(§§  1535-6),  a  conveyance  is  not  effectual  to  pass  real  estate,  unless  it  is 
either  acknowledged  before  a  proper  officer,  or  is  attested  as  the  statute 
prescribes — that  is,  by  one  witness  where  the  grantor  writes  his  own 
name,  and  by  two  witnesses  where  he  can  not  write:  the  subsequent 
section  (2599),  dispensing  with  a  seal,  and  declaring  that  "any  instru- 
ment in  writing  signed  by  the  grantor,"  kc,  " is  effectual  to  transfer 
the  legal  title  to  the  grantee,  if  such  was  the  intention  of  the  grantor, 
to  be  collected  from  the  entire  instrument,7'  does  not  affect  these  pro- 
visions.    Goodlett  v,  Hansell,  346 

2.  Execution,  attestation,  and  acknowledgment  of  deed. — An  acknowledgment 

of  a  deed  by  the  grantor,  in  the  form  prescribed  by  the  statute  (Rev. 
Code,  §§  1536,  154H),  dispenses  with  the  necessity  for  attesting  witnesses, 
even  when  the  grantor  signs  by  making  his  mark  only.  Robinson  v. 
O'Neal,  541. 

3.  Conveyance  of  wife's  statutory  separate  estate. — Where  a  deed  is  executed  by 

the  wife  alone,  using  words  of  conveyance,  and  reciting  that  she  is  a 
married  woman,  and  her  husband  executes  another  instrument  under 
seal,  on  the  same  paper,  and  at  the  same  time,  declaring  that  he  does 
•'consent  to  and  approve  the  sale  and  conveyance  to  the  within  named 
W.  T."  [grantee],  "for  the  consideration,  and  upon  the  terms  expressed 
in  the  within  and  foregoing  instrument  of  transfer  and  conveyance," — 
this  is  the  deed  of  the  wife  only,  and  is  not  a  compliance  with  the  requi- 
sitions of  the  statute  (Rev.  Code,  §§  1552,  2773),  which  requires  the  joint 
deed  of  husband  and  wife  to  pass  her  statutory  separate  estate.  Ham- 
mond v.  Thompson,  589. 

4.  Reservation  of  growing  trees  in  conveyance. — When  a   conveyance   of  land 

contains  an  express  reservation  and  exception  of  the  growing  trees  of 
suitable  size  and  quality  to  be  sawed  into  lumber,  the  title  to  the  trees 
does  not  pass  to  the  grantee,  but  remains  in  the  grantor,  and  with  it  the 
right  to  enter  on  the  land,  to  cut  and  remove  them,  doing  no  unneces- 
sary damage;  which  right  he  may  sell  to  another,  or  grant  to  another  a 
verbal  license  to  exercise  it.     Ileflin  v.  Bingham,  566. 

5.  Conveyance  of  land  adversely  held. — A  conveyance  of  land  which  is  at  the 

time  in  the  possession  of  a  person  claiming  under  a  prior  conveyance 
from  the  grantor,  is  inoperative  and  void  as  against  him,  •  and  he  may 
successfully  resist  an  action  at  law  by  the  subsequent  grantee;  but,  if 
the  land  is  not  actually  included  in  his  deed,  neither  his  possession 
under  claim  of  title,  nor  the  subsequent  conveyance  to  another  person, 
would  prevent  the  grantor  from  recovering  it  by  action  against  him. 
Bridges  v.  McClendon,  327. 

6.  Conveyance  to  two  partners  individually. — A  conveyance  of  land  to  two  part- 

ners individually,  unexplained,  vests  in  them  an  equal  undivided  inter- 
est as  tenants  in  common.     Caldwell  v.  Parmer's  Aum'r,  405. 

7.  Tax  deed  ;  effect  as  evidence. — The  87th  section  of  the  revenue  law  of  1868, 

so  far  as  it  declares  a  tax  deed  for  land  to  be  prima  facie  evidence  of 
certain  facts,  is  unobjectionable  and  valid;  but,  so  far  as  it  declares 
such  deed  to  be  conclusive  evidence  of  certain  other  facts,  it  is  unconsti- 
tutional and  void;  and  this  latter  provision  being  an  entirety,  it  must 
fail  altogether:  the  word  conclusive  cannot  be  struck  out  alone,  leaving 
the  deed  to  operate  as  evidence  merely,  instead  of  conclusive  evidence, 
of  the  specified  facts.     Doe,  d.  Davis  v.  Minge,  121. 

8.  Gift  to  grantor's  wife  "and  her  children"  ;  whether  after-born  children  take . — 

tinder  the  principles  declared  in  the  case  of  Vanzant  v.  Morris,  25  Ala. 
285,  which  "remain  unaffected  by  any  later  ruling  of  this  court,"  a  deed 
of  gift,  by  which  the  grantor  conveys  lands  in  trust  for  his  "wife  and 
her  children,  to  her  and  their  proper  use,  and  exclusive  benefit  and  be- 
hoof forever,  in  fee  simple,"  vests  in  the  wife  and  her  only  child  then 
living  equal  undivided  interests  in  the  property,  to  the  exclusion  of 
after-bom  children.      Varner  v.  Young's  Executor,  260 . 

9.  Gift  to  grantor's  wife  "and  heirs  of  her  body  by  her  said  husband." — A  deed 

of  gift,  by  which  the  grantor  conveys  lands  to  his  wife  "and  the  heirs  of 
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her  body  by  her  said  husband,"  creates  an  estate  tail  at  common  law; 
but,  if  the  subject  of  the  gift  be  slaves,  or  other  personal  property,  the 
absolute  title  is  vested  in  the  wife,  under  the  laws  of  Alabama,  and  un- 
der the  laws  of  Georgia  (Code  of  1873,  §  2250),  as  proved  in  this  case. 
lb.  260. 

10.  Articles  of  partnership  construed  as   "conveyance  fa  secure  a  debt,"  under 

registration  statutes.—  A  stipulation,  in  written  articles  of  partnership 
for  the  cultivation  of  a  plantation  for  a  term  of  years,  that  one  of  the 
partners,  to  whom  the  land  belonged,  and  who  had  sold  to  the  other  a 
half  interest  in  the  mules,  farming  implements,  &c,  taking  his  notes 
for  the  agreed  price,  "shall  have  a  lien  upon  the  produce  of  said  farm, 
and  upon  the  stock  and  mules  on  said  farm,  to  secure  the  payment  of 
the  said  notes,"  and  that  he  is  "authorized  to  control  the  crops  grown 
on  said  farm  exclusively,  and  to  sell  the  cotton,"  makes  the  instrument 
a  "conveyance  to  secure  a  debt,''  (Rev.  Code,  §  1561),  and  authorizes 
its  registration;  and  being  properly  acknowledged,  certified  and  re- 
corded, it  is  admissible  in  evidence  without  further  proof  of  its  execu- 
tion.    Pierce  &  Morrison  v.  Jackson,  599. 

11.  Charge    of  annuity  on  real  and  personal  property,  by  deed. — When  an  annu- 

ity is  charged  on  real  and  personal  property,  conveyed  by  deed  of  gift, 
the  acceptance  of  the  deed  binds  the  grantee  to  the  payment  of  tho 
charge;  and  neither  he,  nor  a  purchaser  from  him  with  notice,  can  claim 
a  partial  exoneration  of  the  land,  on  account  of  a  subsequent  loss  or 
destruction  of  the  personal  property,  as,  for  instance,  the  emancipation 
of  the  slaves  by  the  late  war.     Taylor  v.  Forsey,  426. 

12.  Same ;  construction  of  deed,   as  to  right  of  annuitant  to  claim  dower  in  lieu  of 

annuity.  —A  deed  of  gift,  by  which  lands  were  conveyed  to  the  grantor's 
daughters,  charged  with  the  payment  of  an  annuity  to  his  wife,  con- 
tained the  following  provisions:  "  But  said  annuity  is  hereby  expressly 
declared  to  be  charged  upon  the  said  lands,  in  lieu  of  the  dower  interest 
therein  to  which  the  said  Susan"  [grantor's  wife]  "would  be  entitled, 
should  she  survive  him,''  the  grantor;  "and  it  is  hereby  expressly  de- 
clared, that  if  the  said  Susan,  after  the  death  of  the  said"  grantor,  "claim 
dower  in  the  lands,  or  any  of  them,  then  the  said  Mary  and  Martha," 
the  grantees,  "and  the  lands  to  them  respectively  conveyed  by  this  in- 
denture, are  hereby  released  and  discharged  from  the  payment  of  the 
said  annuity,  or  any  part  thereof;  but,  should  the  said  Susan  accept  the 
said  annuity,  in  lieu  of  the  dower  interest  she  may  have  in  the  said 
lands,  then  the  same  is  to  be  borne  equally  by  the  said"  grantees;  Held, 
that  it  was  not  incumbent  on  the  annuitant,  when  seeking  to  enforce  the 
charge  on  the  lands,  to  show  that  she  had  elected  to  take  the  annuity  in 
lien  of  dower  in  the  lands ;  that  the  deed  vested  in  her  an  absolute  right 
to  the  annuity,  subject  to  be  defeated  by  her  claiming  dower,  and  this 
was  matter  of  defense.     lb.  426. 

DEPOSITION. 

1.  Waiver  of  want  of  notice. — The  objection  can  not  be  raised  in  this  court 

for  the  first  time,  by  a  defendant  in  a  chancery  cause,  that  he  had  no 
notice  of  the  filing  of  the  interrogatories  to  the  complainant's  wit- 
nesses, on  whose  depositions  the  decree  is  founded;  and  this  princi- 
ple applies  to  a  defendant  who,  by  failing  to  comply  with  the  orders  of 
the  chancellor,  had  not  been  allowed  to  make  defense  on  the  final  hear- 
ing.    Rhea  v.  Tucker,  450. 

2.  Reading  deposition  taken  by  adverse  party.  — Where  a  party  offers  in  evi- 

dence a  deposition  taken  by  his  adversary,  he  thereby  makes  it  his 
own,  in  all  respects  as  if  taken  by  himself;  but  he  is  not  compelled  to 
read  irrelevant  portions,  when  not  responsive  to  the  interrogatories. 
Fountain's  Adm'r  v.  Ware,  558. 

3.  Same. — Under  our  practice,  a  party  may  use  a  deposition  taken  by  his 

adversary,  if  he  cross-examined  the  witness,  and  the  party  by  whom  it 
was  taken  declines  to  use  it;  and  if,  not  having  cross-examined  the  wit- 
ness, he  offers  the  deposition  in  evidence  without  objection  from  the 


662  INDEX. 

DEPOSITION-Contfnwed. 

party  by  whom  it  was  taken,  it  must  be  regarded  as  any  other  deposi- 
tion legally  taken.     Louisville  &  Nashville  Railroad  Co.  v.  Brown,  411. 

4.  Objection  to  answer  as  not  responsive. — A.n  objection  to  the  answer  to  one 

of  the  interrogatories,  on  the  ground  that  it  is  not  responsive,  comes 
too  late,  when  the  answer  is  offered  in  evidence  on  the  trial;  and  this 
rule  applies  when  a  party  offers  in  evidence  a  deposition  taken  by  his 
adversary.     lb.  411. 

5.  Waiver  of  objection  to  responsive  answer. — If  a  party  fails  to  object  to  an 

interrogatory,  he  can  not  object  to  the  answer,  if  responsive.  Fountain's 
Adm'r  v.  Ware,  558. 

DETINUE. 

1.  Who  may  maintain  action, — A.  partner  who,  by  express  stipulation  in  the 

articles  of  partnership  (for  the  cultivation  ot  a  farm  for  a  term  of  years), 
has  "a  lien  on  the  produce  of  the  said  farm,  and  upon  the  stock  and 
mules  on  said  farm,  to  secure  the  payment  of  "  his  co-partner's  notes  for 
a  half  interest  in  them,  and  is  authorized  "to  control  the  crops  grown 
on  said  farm  exclusively,  and  to  sell  the  cotton,''  may  maintain  an  ac- 
tion of  detinue  for  the  cotton  in  his  own  name.  Pierce  &  Morrison  v. 
Jackson,  699. 

2.  Same;  between  tenants  in  common. — One  tenant  in  common  cannot   main- 

tain an  action  of  detinue  against  the  other,  since  neither  is  entitled  to 
exclusive  possession ;  but,  if  one  convert  the  entire  property,  by  destroy- 
ing or  disposing  of  it,  the  other  may  maintain  trover  for  his  interest. 
Smith  &  Co.  v.  Rice,  418. 

3.  Action  an  detinue  bond;  in  what  court  brought. — When  the  plaintiff  in  de- 

tinue, or  in  a  statutory  action  ''for  the  recovery  of  personal  property  in 
specie"  (Rev.  Code,  §§  2593-98),  commenced  in  the  District  Court  of  the 
United  States,  obtains  possession  of  the  property  by  executing  the  neces- 
sary statutory  bond,  and  afterwards  suffers  a  voluntary  nonsuit,  the 
delendant  may  sue  on  the  boud  in  a  State  court,  and  is  not  compelled 
to  sue  in  the  Federal  court.     Wood  v.  Coman,  283. 

4.  Defendant's  remedies  in  detinue,  when  plaintiff  is  nonsuited. — In  detinue,  or 

the  corresponding  statutory  action  "for  the  recovery  of  personal  prop- 
erty in  specie"  (Eev.  Code,  §§2593-98),  if  the  plaintiff  obtains  posses- 
sion of  the  property  by  executing  the  necessary  bond,  and  afterwards 
suffers  a  voluntary  nonsuit,  the  defendant  may  pursue  the  summary 
remedy  authorized  by  the  statute,  or,  at  his  election,  sue  on  the  bond. 
lb.  283. 

5.  Recovery  of  part  of  chattels  sued  for.  — In  detinue,    or  the   corresponding 

statutory  action  for  the  recovery  of  personal  property  in  specie,  the 
plaintiff  may  recover  a  part  only  of  the  several  chattels  sued  for,  and  is 
not  bound  to  recover  all  or  none.     Glass  v.  Pinckard,  592. 

6.  Judgment  by  default.— la  detinue,  or  the  corresponding  statutory  action  for 

the  recovery  of  personal  property  in  specie,  the  rendition  of  judgment 
final  by  default,  without  the  intervention  of  a  jury,  ascertaining  the 
value  of  the  property,  and  assessing  the  damages  for  its  detention,  is 
erroneous.    Chandler  v.  Jones,  595. 

DISCONTINUANCE. 

1.  In  action  against  several  defendants.— In  an  action  against  several  defendants, 

founded  on  a  joint  or  joint  and  several  contract  or  cause  of  action,  a 
discontinuance  as  to  a  defendant  who  has  been  served  with  process, 
without  the  consent  of  the  others,  would  be  a  discontinuance  as  to  all, 
and  a  judgment  against  the  others  would  be  reversed  on  error  or  appeal; 
yet  such  a  judgment  is  not  void,  and  can  not  be  collaterally  impeached. 
Masterson  v.  Gibson,  56. 

2.  Same.  — Since  the  statute  expressly  authorizes  an  amendment  of  the  com- 

plaint by  striking  out  the  name  of  a  defendant  improperly  joined  (Rev. 
Code,  §  2809),  it  can  not  be  assumed  that  an  action  against  several  de- 
fendants was  discontinued,  merely  because  the  name  of  one  of  them, 
who  was  served  with  process,  was  struck  out  by  leave  of  the  court. 
lb.  56. 
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1.  Of  infant.— As  a  general  rule,  the  domicile  of  an  infant  during  his   mi- 

nority is  that  of  his  father;  and  he  cannot  change  it  by  any  act  of  his 
own,  though  it  may  be  changed  by  his  lather.  Metcalf  v.  Lowther's  Ex- 
ecutrix, 312. 

DOVVEK. 

h  Release  or  relinquishment  of  dower  by  wife. — When  the  wife  releases  her  in- 
choate right  of  dower  in  lands  aliened  by  her  husband,  by  an  instru- 
ment executed  subsequent  to  the  conveyance  by  her  husband  (Rev.  Code, 
§  1626),  it  is  not  necessary  that  her  husband  should  join  with  her  in  its 
execution;  and  if  such  release  is  executed  in  the  presence  of  two  wit- 
nesses, and  attested  by  them,  its  validity  is  not  affected  by  an  informal 
certificate  appended  to  it  by  a  justice  of  the  peace,  who  was  present 
when  it  was  executed.     Robinson  v.  Moon,  241. 

2.  Same;  wluit  will  avoid. — A  release  or  relinquishment  of  dower  by   the 

wife,  executed  subsequent  to  her  husband's  conveyance,  can  not  be 
avoided  by  her,  on  the  ground  that  it  was  procured  by  fraud,  duress,  or 
undue  influence,  when  the  proof  only  shows  that  she  signed  it  very 
reluctantly,  at  the  earnest  solicitation  of  her  husband  and  her  son, 
and  accepted  from  the  purchaser  the  stipulated  consideration.  lb. 
241. 

3.  Assignment  of  dower,   and  mesne  profits. — In  the  assignment  of  dower, 

courts  of  equity  have  concurrent  jurisdiction  with  courts  of  law  in  all 
cases,  and  exclusive  jurisdiction  to  decree  compensation  in  lieu  of  an 
assignment  by  metes  and  bounds  (Rev.  Code,  §  1640),  and  to  award 
rents  and  mesne  profits,  for  the  time  elapsing  between  the  death  of  the 
husband  and  the  assignment  of  dower       Wood  v.  Morgan,  397. 

4-  Same;  rule  for  computing  dower  and  mesne  profits. — When  dower  is  de- 
manded in  lands  which  were  aliened  by  the  husband,  or  which  were  sold 
nnder  execution  against  him,  and  on  which  valuable  improvements  have 
been  erected  by  the  purchaser,  the  widow  is  dowable  of  the  value  of  the 
lands  at  the  time  of  the  alienation  (Rev.  Code,  §  1641);  and  the  legal 
interest  on  one-third  thereof,  from  the  death  of  the  husband,  must  be 
paid  to  her  annually  during  her  life,  and  secured,  if  necessary,  by  a  lien 
on  the  land,  unless  the  parties  agree  on  a  compensation  in  gross.  lb. 
397. 

See,  also,  Deeds,  12. 

EJECTMENT. 

1.  What  title  will  support  action.  — In  ejectment,  or  a  statutory  action  in  the 

nature  of  ejectment,  a  recovery  may  be  had  on  proof  of  prior  possession 
under  claim  of  title,  or  exercising  acts  of  ownership,  against  one  who  is 
afterwards  found  in  possession,  unless  he  shows  a  paramount  title  in 
himself  or  some  other  person.     Anderson  v.  McLear,  621. 

2.  Same. — A  purchaser  at  sheriff's  sale  under  execution,  of  the  equity  of 

redemption  in  mortgaged  lauds,  after  the  maturity  of  the  mortgage, 
does  not  thereby  acquire  such  a  title  as  will  support  ejectment,  or  a 
statutory  real  action  in  the  nature  of  an  ejectment.  Atcheson  v.  Broad- 
heads  Adm'r,  414. 

3.  What  title  will  defeat  recovery. — In  ejectment,  or  a  statutory  action  in  the 

nature  of  ejectment,  if  the  plaintiff  makes  out  a  prima  facie  case  for 
recovery,  the  defendant  can  only  defeat  the  action  by  snowing  a  para- 
mount legal  title  or  right  to  the  possession.     Heflin  v.  Bingham,  566. 

4.  Plea  justifying   under   special  rigid  of  entry. — In  an  action  to  recover  the 

possession  of  land,  a  plea  justifying  the  defendant's  entry  under  a  pur- 
chase of  the  growing  trees,  or  a  parol  license  to  enter  for  the  purpose 
of  cutting  and  removing  them,  should  aver  that  he  began  the  work 
within  a  reasonable  time,  and  was  prosecuting  it  with  all  due  dili- 
gence,    lb.  566. 
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1.  When  appeal  lies. — A  decree  of  the  Probate  Court,  allotting  a  homestead 

to  a  widow,  under  the  provisions  of  the  act  approved  April  23,  1873, 
being  coram  non  judice  and  void,  will  not  support  an  appeal.  Pettus  v. 
McKinney,  41 ;  David's  Adm'r  v.  David,  49. 

2.  Who  may  appeal. — When  a  sheriff  asks  the  instructions  of  the  court,  as  to 

the  application  of  money  in  his  hands,  collected  under  two  or  more  exe- 
cutions; and  the  several  plaintiffs  in  execution  appear,  and  submit  their 
respective  claims  to  tbe  decision  of  the  court;  an  appeal  lies,  by  the 
established  practice  of  this  court,  in  favor  of  a  party  injured  by  the 
decision.     Jones  v.  Calloway's  Adm'r,  46. 

3 .  When  appeal  lies  on  nonsuit.  — A  nonsuit,  taken  in  consequence   of  the 

adverse  rulings  of  the  court  on  the  pleadings  and  evidence  (Iiev.  Code, 
§  2759),  by  which  it  is  "considered  that  the  defendants  go  hence,  and 
recover  of  the  plaintiff  their  costs  in  this  behalf  expended,  unless  the  Su- 
preme Court  shall  reverse  the  rulings  of  this  court,  and  set  aside  said  nonsuit," 
is  such  a  final  judgment  as  will  support  an  appeal,  notwithstanding  the 
addition  of  tbe  italicized  words.      Wood  v.  toman,  283. 

4.  Limitation   of  appeal. — Six  months  is  the  limitation  of  an   appeal  from  a 

decree  rendered  by  a  judge  of  probate,  ordering  a  sale  of  lands  for  par- 
tition among  tenants  in  common.  (Rev.  Code,  §§  3120,  2247,  2214, 
subd.  6  a.)    McDade  v.  McDade,  598. 

5.  What  is  revisable.  —Under  the  Revised  Code  (§§  2247,  2250),  as  under  the 

established  practice  of  this  court  prior  to  the  adoption  of  the  Code  ot 
1852,  on  appeals  Irom  the  Probate  Court,  an  error  apparent  on  the  face 
of  the  proceedings — that  is,  on  the  face  of  the  record  which  the  court  is 
bound  to  keep— is  revisable  by  this  court  without  a  bill  of  exceptions; 
but  matters  dependent  on  the  evidence  must  be  presented  by  bill  of 
exceptions,  duly  reserved  and  certified.     Tapp  v.  Cox,  553. 

6.  Same. — This  court  will  not  revise  the  ruling  of  the  primary  court  on  a 

demurrer  to  evidence,  when  it  is  shown  only  by  the  bill  of  exceptions. 
Sivoly  v.  Scott,  555. 

7.  Same. — Rulings  on  demurrer,  shown  only  by  the  bill  of  exceptions,  and 

not  appearing  in  the  judgment  entry,  are  not  revisable  on  error.  Buck- 
ley v.  Wilson,  393. 

8.  What  is  revisable,   on  appeal  from  decree  overruling  demurrer  to  bill.  — On 

appeal  from  an  interlocutory  decree  in  chancery,  overruling  a  demurrer 
to  the  bill,  (Sess.  Acts,  1874-5,  p.  189),  the  revisory  power  of  this  court 
extends  only  to  the  decree  overruling  the  demurrer,  and  it  has  no 
authority  to  consider  the  allowance  of  an  amendment  to  the  bill,  or  the 
introduction  of  new  parties.     Beebe  &  Henshaw  v.  Morris,  525. 

9.  Abstract  charge;  when  reversible  error. — An  abstract  charge  will  not  work  a 

reversal  of  the  judgment,  when  it  asserts  a  correct  legal  proposition, 
unless  this  court  can  perceive  that  it  probably  misled  the  jury  — 
McWilliams  v.  Rogers,  87;  Glass  v.  Pinckard,  87. 

10.  Immaterial  issue. — When  an   immaterial  issue  is  formed,  on  account  of 

defective  pleadings  not  objected  to,  neither  the  admission  of  relevant 
evidence,  nor  the  giving  of  any  pertinent  charge  to  the  jury,  is  available 
on  error.     Irion  v.  Lewis,  190. 

11.  Error  without  injury,^in  rulings  against  plaintiff. — When  the  bill  of  excep- 

tions purports  to  set  out  all  the  evidence,  and  shows  that  the  plaintiff 
was  not  entitled  to  recover,  this  court  will  not  reverse  the  judgment,  at 
his  instance,  on  account  of  any  erroneous  rulings  adverse  to  him,  since 
no  injury  to  him  could  result  from  such  rulings.  Smith  &  Co.  v.  Rice, 
417;  Treadway  v.  Ireadway's  Executor,  390. 

12.  Error  without  injury,  in  rulings  on  pleas. — A  judgment  will  not  be  reversed 

on  account  of  the  erroneous  sustaining  of  a  demurrer  to  a  special  plea, 
when  the  record  shows  that  the  defendant  had  the  full  benefit  of  the 
defense  under  another  plea,  or  that  he  was  not  in  fact  entitled  to  any 
defense  under  the  plea  held  demurrable.  Jones  v.  Ritter's  Adm'r,  270. 
J3.  Eror  without  injury,  in  rulings  on  evidence. — When  the  plaintiff  in  eject- 
ment, or  a  statutory  real  action  in  the  nature  of  ejectment,  fails  to  show 
such  title  in  himself  as  will  sustain  the  action,  this  court  will  not,  at  his 


INDEX.  665 

ERROR  AND  APPEAL—  Continued. 

instance,  reverse  the  judgment  on  account  of  any  erroneous  rulings  on 
questions  of  evidence,  which  are,  at  most,  only  error  without  injury. — 
McClellan  v.  Lipscomb,  255. 

14.  Eiror  without  injury,  in  charge  to  jury. — When  the  record  shows  that  the 

plaintiff  was  not  entitled  to  recover  in  any  event,  the  appellate  court 
will  not,  at  his  instance,  reverse  the  judgment  on  account  of  any  errone- 
ous instructions  to  the  jury,  since  error  without  injury  is  no  ground  for 
a  reversal.     Simpson  v.  Lauderdale  (younly,  64. 

15.  Same;  complaint  demurrable  but  amendable. — Where  the  plaintiff  below   is 

the  appellant  here,  and  asigns  as  error  the  charge  of  the  court  to  the 
jury,  this  court  will  not  apply  the  doctrine  of  error  without  injury  in 
the  charge,  on  account  of  defects  in  the  complaint,  which,  if  they  had 
been  specified  on  demurrer,  might  have  been  remedied  by  amendment. 
Peters  v.  N.  0.,  M.  &  C.  BaUroad  Co.  528. 

16.  Charge  misleading  jury. — A  charge  given,   which  asserts  a  correct  legal 

proposition,  but  has  a  tendency  to  mislead  the  jury,  is  not  a  reversible 
error:  an  explanatory  charge  should  have  been  requested. — Bell  v.  Den- 
son,  444. 

17.  Chancellor's  decree  on  evidence;  how  considered  on  appeal. — Where  the  evi- 

dence in  chancery  causes  is  taken  viva  voce,  the  chancellor's  finding  on 
the  facts  is  regarded  like  the  verdict  of  a  jury  at  law,  and  is  not  dis- 
turbed by  an  appellate  court,  unless  manifestly  contrary  to  the  weight 
of  the  evidence;  but  with  us,  all  the  evidence  being  reduced  to  writing, 
this  practice  does  not  prevail,  though  the  rule  has  been  broadly  an- 
nounced in  some  of  the  decisions:  the  true  rule  is,  the  decree  is  pre- 
sumed to  be  correct,  and  the  onus  of  repelling  that  presumption  is  on 
the  party  complaining  of  it;  in  other  words,  the  general  rule  prevails, 
applicable  to  all  cases  in  the  appellate  court,  that  error  must  be  affirma- 
tively shown.     Bather  v.    Young's  Adm'rs,  94. 

18.  Chancellor's  decree  on  facts.— This  court  will  not  disturb  the  chancellor's 

decision  on  a  disputed  question  of  fact,  unless  the  record  clearly  shows 
that  he  was  mistaken.  Lamar  &  Wife  v.  Brown,  157 ;  Wyait  v.  Gar- 
linglon,  576. 

19.  Presumption  in  favor  of  chancellor's  decree,    on  hearing  on  pleadings  and 

agreement  of  counsel. — On  appeal  from  a  decree  in  a  chancery  cause,  ren- 
dered on  final  hearing,  "on  the  original  and  amended  bills,  with  the  ex- 
hibits thereto,  decrees  pro  confesso  against  the  parties  who  had  not  ap- 
peared and  pleaded,  and,  agreement  of  counsel,"  if  the  agreement  is  not 
set  out  in  the  record,  this  court  will  presume  that  it  justified  the  decree 
which  was  rendered,  and  will  not  reverse  on  account  of  any  apparent 
errors.     Collins  v.  Loyal's  Adm'r,  403. 

ESTATES  OF  DECEDENTS. 

1.  Presentation  of  claim  against  decedent's  estate. — A  claim  against  the  estate 

of  a  deceased  surety  on  the  official  bond  of  an  insolvent  executor,  for  a 
legacy  which  vested  on  the  testator's  death,  although  the  time  of  pay- 
ment was  postponed  until  after  the  death  of  the  surety,  must  be  pre- 
sented to  his  personal  representative  (Rev.  Code,  $§2239-40),  within 
eighteen  months  after  the  grant  of  administration.  Foster  v.  Holland, 
474. 

2.  Scde  of  lands,  under  probate  decree,  for  payment  of  debts;  vendor's  lien.  — 

When  lands  are  sold  by  an  administrator,  under  a  decree  of  the 
Probate  Court,  for  the  payment  'of  debts  (Rev.  Code,  §§  2079-96),  the 
purchaser  has  no  right  to  a  conveyance,  until  he  has  paid  the  whole  of 
the  purchase-money;  and  although  the  administrator  falsely  reports 
that  the  purchaser  has  made  the  required  cash  payment,  and  has  other- 
wise complied  with  the  terms  of  sale,  and  the  sale  is  confirmed  by  the 
court,  and  a  conveyance  is  executed  to  the  purchaser  by  the  adminis- 
trator, under  the  order  of  the  court,  before  the  credit  payment  has 
become  due,  the  title  of  the  heirs  is  not  divested,  and  the  land  remains 
bound  for  the  payment  of  the  purchase-money.  Wallace  v.  Nichols' 
Adm'r,  321. 
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3.  Same;  when  purchaser  is  chargeable  with  notice. — Sub-purchasers  of  land, 

sold  under  a  probate  decree  for  the  payment  of  debts,  succeed  only  to 
the  rights  of  their  vendor,  the  original  purchaser,and  cannot  claim  the  pro- 
tection afforded  to  purchasers  for  valuable  consideration  without  notice; 
although  they  bought  in  ignorance  of  the  fact  that  the  purchase-money 
had  not  been  paid,  and  although  a  conveyance  had  been  executed  to 
their  vendor,  under  the  order  of  the  court,  before  the  credit  payment 
had  become  due.     lb.  321. 

4.  Sale  of  lands  by  administrator,  under  probate  decree,  for  division  among  heirs; 

when  purchaser  may  compel  divestiture  of  legal  title.  — When  a  purchaser  of 
lands,  sold  by  an  administrator  under  a  probate  decree  for  division 
among  the  heirs-at-law,  seeks  in  equity  to  enjoin  an  action  at  law  by 
the  heirs,  and  to  compel  a  divestiture  of  the  legal  title,  he  must  not  only 
show  that  the  Probate  Court  acquired  jurisdiction  to  order  the  sale,  but 
that  the  order  was  actually  made,  that  the  land  was  sold  under  it,  that 
the  sale  was  reported  to  the  court  and  confirmed,  that  the  purchase- 
money  was  paid,  and  that  a  conveyance  was  ordered  to  be  made  to  the 
purchaser;  and  these  orders  must  be  shown  by  the  records  of  the  court, 
or  by  such  quasi-reoord  memoranda  as  would  authorize  the  entry  of  the 
proper  orders  nunc  pro  tunc.     Whitehead  v.  Jones,  152. 

5.  Same;  receipt  of  purchase-money  by  heirs.  —  The  receipt  by  the  adult  heirs, 

from  the  administrator,  of  their  respective  portions  of  the  purchase- 
money  of  lands  sold  for  division,  if  knowingly  accepted,  might  amount 
to  a  ratification  of  the  sale,  and  give  the  purchaser  an  equity  to  demand 
a  legal  title  from  them,  notwithstanding  any  detects  in  the  sale,  but  the 
title  of  the  infant  heirs  could  not  be  affected  by  their  guardian's  receipt 
of  their  portion  of  the  money.     lb.  152. 

6.  Settlement  of  debtor  and  creditor  estates  by  common  administrator. — When 

the  same  person  is  the  administrator  of  the  estates  of  two  deceased  per- 
sons, and  one  estate  is  indebted  to  the  other,  the  Chancery  Court  alone 
has  jurisdiction  of  their  settlement.     Griffin  v.  Pringle.  486. 

7.  Administrations  in  different  jurisdictions. — The  estate  of  a  deceased  per- 

son is  substantially  but  one  estate,  and  the  respective  distributees 
are  interested  in  it  as  a  whole,  although  portions  of  tbe  property  may 
be  situated  in  different  jurisdictions;  and  hence,  if  one  of  the  distribu- 
tees obtains  possession  of  more  than  his  share  of  the  assets  outside  of 
the  domestic  jurisdiction,  and  the  fact  is  brought  to  the  knowledge  of 
the  proper  court  at  the  place  of  the  intestate's  domicile,  that  court  will, 
on  a  proper  showing,  charge  the  excess  againRt  his  distributive  share  of 
the  assets  within  its  jurisdiction.  Yet,  in  the  absence  of  special  equita- 
ble circumstances,  each  administration  must  be  settled  in  the  jurisdic- 
tion by  which  it  was  granted;  and  when  any  surplus  remains  in  the 
hands  of  a  foreign  or  ancillary  administrator,  after  paying  all  debts 
and  charges  of  administration  in  that  jurisdiction,  the  foreign  court 
will,  in  a  spirit  of  comity,  and  as  matter  of  judicial  discretion,  not  as 
matter  of  right,  order  it  to  be  paid  over  to  the  domiciliary  administra- 
tor.    Wright  v.  Phillips,  69. 

8.  Settlement    of  estate  in    equity ;    conchisiveness   of   chancery   decree,    and 

suspension  of  execution  thereof. — The  intestate  died  in  Alabama,  where 
he  resided.  Letters  of  administration  on  his  estate  were  granted 
in  New  York,  where  most  of  the  distributees  resided.  The  administra- 
tors seized,  in  New  York,  a  large  quantity  of  cotton,  assets  of  the  estate, 
which  one  of  the  distributees  in  Alabama  had  sold  without  authority, 
the  purchaser  agreeing  to  ship  it  to  New  York,  and  there  sell  it  on  their 
joint  account ;  and  the  purchaser  threatening  litigation,  they  compro- 
mised the  matter  with  him,  and  paid  him  a  sum  of  money,  on  the  writ- 
ten request  of  said  distributee  that  they  would  do  so,  'and  charge  to 
him  in  their  administration  account  the  amount  so  paid.'  Afterwards, 
letters  of  administration  on  the  estate  were  granted  in  Alabama,  and 
the  Alabama  administrator  collected  a  large  sum  of  money,  assets  of  the 
estate,  which  was  on  deposit  in  England,  and  which,  not  being  needed 
for  the  payment  of  debts,  or  the  charges  of  administration,  was  ddstrib- 
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uted  by  him  among  the  several  persons  interested  in  the  estate;  but  he 
retained  the  share  of  said  distributee,  on  account  of  said  cotton  transac- 
tion. Thereupon,  said  distributee  riled  a  bill  in  equity  against  the  Ala- 
bama administrator,  not  making  the  other  distributees  parties,  and  ob- 
tained a  decree  for  his  distributive  share  of  said  fund,  which  decree  was 
affirmed  by  this  court  on  appeal.  The  other  distributees  afterwards 
filed  the  bill  in  this  case,  to  restrain  the  execution  of  that  decree,  and 
to  remove  the  administration  and  settlement  of  the  estate  into  equity; 
alleging  that  the  complainant  in  said  decree  was  insolvent,  that  the 
amount  of  that  decree  was  greater  than  his  entire  distributive  share  of 
the  estate,  after  deducting  the  amount  paid  on  his  account  by  the  New 
York  administrators,  and  that  all  the  assets  received  by  the  New  York 
administrators  had  been  expended  in  the  regular  course  of  administra- 
tion, though  their  administration  was  not  finally  settled.  Held,  that 
the  bill  was  not  wanting  in  equity — that  the  complainants  were  entitled 
to  have  the  execution  of  the  decree  suspended  until  the  final  settlement 
of  the  estate,  and  were  not  concluded  by  the  former  decree,  lb.  69. 
9.  Jurisdiction  of  equity  in  matter  of  settlement. — The  original  jurisdiction 
of  the  Chancery  Court  over  the  subject  of  administrations  may 
be  invoked  by  any  person  interested  in  the  estate,  except  the  per- 
sonal representative,  without  the  assignment  of  any  special  reason,  at 
any  time  before  proceedings  for  a  settlement  have  been  commenced  in 
the  Probate  Court;  but,  when  proceedings  lor  a  settlement  have  been 
commenced  in  that  court,  or  when  the  jurisdiction  of  equity  is  invoked 
by  the  personal  representative,  some  special  equitable  reason  must  be 
shown;  and  in  the  case  of  insolvent  estates,  the  report  of  insolvency  is 
the  commencement  of  such  proceedings.     Hill  v.  Armislead,  118. 

10.  Sale  of  lands  for  dislribidion;  jurisdiction  of  Probate  Court  under  special  statute. 

Where  a  private  statute  confers  on  the  Probate  Court  of  a  particular  county 
jurisdiction  to  order  a  sale  or  distribution  of  lands  belonging  to  a  testa- 
tor's estate,  on  the  filing  of  a  petition  by  any  of  the  parties  interested  in 
it,  "setting  forth  the  necessity  of  a  sale  or  distribution,''  "and  that  it 
would  be  for  the  interest  of  all  parties  entitled  to  share  in  said  estate  to 
have  the  same  sold,  and  the  proceeds  re-invested,  or  distributed,  or  to 
have  the  property  distributed;"  the  word  necessity  means  only  a  strong 
or  urgent  reason,  and  a  petition  which  avers  "that  it  is  greatly  to  the 
interest  of  said  legatees,  and  of  all  parties  entitled  to  a  share  in  said 
estate,  to  have  a  sale  of  the  real  and  personal  property,  so  that  each  of 
the  parties  interested  may  have  the  share  to  which  he  or  she  may  be 
entitled  under  said  will,"  and  "that  the  keeping  of  said  estate  together 
and  working  it  is  productive  of  no  benefit  to  the  parties  interested,  or 
very  little,  compared  to  the  accumulation  which  the  funds  from  the 
proceeds  of  a  sale  of  said  estate  would  realize  to  them  respectively" — 
though  defective  on  demurrer,  is  sufficient  to  give  the  court  jurisdic- 
tion.    Todd  v.  Floumoy's  Heirs,  99. 

11.  Same. — Where  the  statute  declares  that,  on  the  filing  of  a  proper  petition, 

all  the  parties  interested  being  before  the  court,  "the  said  probate  judge 
shall  be,  and  he  is  hereby,  invested  with  all  the  jurisdiction  which  a 
Chancery  Court  could  exercise,  on  a  bill  regularly  filed  in  such  Chan- 
cery Court,  to  accomplish  the  objects  prayed  for  by  such  petition;"  the 
Probate  Court  becomes,  pro  hac  vice,  a  special  Chancery  Court,  and  is 
invested  with  all  the  powers  of  a  Chancery  Court,  but  no  more ;  and  its 
decree  of  sale,  rendered  on  a  petition  which  is  sufficient  to  give  it  juris- 
diction, can  not  be  collaterally  impeached,  on  account  of  errors  or  irreg- 
ularities which  might  reverse  it  on  error  or  appeal.     lb.  99. 

12.  Same;  jurisdiction  of  equity  to  decree,  in  violation  of  will. — The  weight  of 

authority  is  against  the  existence  of  any  power  in  a  court  of  equity,  in 
the  absence  of  legislation,  to  decree  a  sale  of  lands  at  the  instance  of 
the  parties  interested,  when  such  sale  is  in  direct  violation  of  the  terms 
of  the  will,  under  which  they  hold  it;  yet,  when  the  jurisdiction  of  the 
court  has  attached,  on  a  bill  regularly  filed,  all  the  proper  parties  being 
before  the  court,  its  decree  of  sale  can  not  be  collaterally  impeached, 
but  is  conclusive  until  reversed  or  set  aside.     lb.  99. 
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13.  Same;  making  conveyance  to  purchaser. — Where  the  Probate  Court,  pro- 

ceeding under  such  special  statute,  on  a  proper  petition,  has  decreed  a 
sale,  and  confirmed  the  report  of  the  sale,  but  has  not  ordered  a  deed 
to  be  made  to  the  purchaser,  it  has  the  power  to  do  so,  at  his  instance, 
notwithstanding  the  lapse  of  more  than  twelve  years  from  the  sale;  and 
if  no  conflicting  rights  have  accrued  to  third  persons,  it  is  the  proper 
forum  in  which  the  proceeding  should  be  thus  completed.  But,  if  the 
purchaser  has  sold  and  conveyed  to  a  third  person,  and  the  original 
notes  for  the  purchase-money,  being  partly  unpaid,  are  claimed  by  dif- 
ferent persons,  the  sub-purchaser  may  come  into  equity,  against  the 
devisees,  personal  representative,  and  transferree  of  the  notes,  to  compel 
a  conveyance,  and  determine  their  conflicting  rights  to  the  unpaid 
purchase-money.    lb.  99. 

14.  Same;  purchase-money,  ornotes,  how  disposed  of. — When  lands  are  sold  by 

the  Probate  Court,  under  authority  conferred  by  a  special  statute,  for 
the  purpose  of  distribution  among  several  devisees,  the  proceeds  of  sale 
should  not  go  into  the  general  course  of  administration,  but  should  be 
brought  into  court  for  distribution  among  the  parties  interested:  and 
although  the  sale  is  conducted  by  the  administrator,  under  the  order  of 
the  court,  and  the  notes  for  the  purchase-money  are  taken  payable  to 
him  as  administrator,  he  acts  simply  as  an  agent  or  commissioner  of  the 
court,  and  has  no  authority  to  transfer  one  of  the  notes  in  payment  of  a 
debt  against  the  estate,    lb.  99. 

ESTOPPEL. 

1.  What  constitutes  estoppel  en  pais. — The    failure   or  refusal  of  a  person, 

having  possession  of  personal  property,  to  disclose  the  nature  ot  his 
claim,  on  the  demand  of  a  party  asserting  an  adverse  right,  while  it 
may  be  important  in  determining  whether  his  claim  is  fair  and  just  or 
fictitious,  can  not  estop  him  from  asserting  his  claim  against  the  person 
making  such  demand.      Cunningham  v.  Milner,  522. 

2.  Estoppel  by  matter  of  record. — When  the  purchaser  at  a  sale  made  by  the 

register  in  chancery,  by  agreement  with  the  plaintiff  in  thej3ecree,  en- 
tered of  record,  prevents  a  confirmation  of  the  register's  report,  and 
obtains  an  extension  of  the  time  for  the  payment  of  the  purchase-money, 
he  is  estopped  from  afterwards  raising  the  question  of  the  payment  of 
the  purchase-money,  as  required  by  the  terms  of  the  decree  under  which 
the  sale  was  made.     Haralson  v.  George's  Executor,  295. 

3.  Estoppel  against  mortgagor,  or  purchaser  in  possession,  against  setting  up 

outstanding  title. — A  mortgagor  in  possession  cannot  set  up  an  outstand- 
ing title  in  a  third  person,  in  bar  of  a  bill  for  a  foreclosure  of  the  mort- 
gage; nor  can  a  purchaser  in  possession  set  up  such  outstanding  title, 
in  bar  of  a  bill  to  enforce  the  vendor's  lien  for  the  purchase-money: 
each  is  alike  estopped  from  denying  the  title  asserted  against  him. 
Strong  v.  Waddell,  471. 

4.  Proof  of  assignment  of  note,    in   suit  by  assignee.  —When  the  holder  of  a 

note  given  for  the  purchase-money  of  land,  asserting  his  ownership, 
joins  the  payees  and  makers  as  defendants  to  a  bill  in  equity,  an  admis- 
sion by  the  payees  of  the  averments  of  the  bill  estops  them  from  assert- 
ing any  claim  to  the  note,  and  renders  it  unnecessary  for  the  complain- 
ant to  prove  his  ownership  as  against  the  makers.  Lamar  v.  Brovm, 
157. 

EVIDENCE. 

I.     Admissibility  and  Relevanct. 

1.  Proof  of  unsoundness  of  horse.— The  unsoundness  of  a  horse,  three  weeks 
after  a  sale,  may  be  admissible  evidence,  to  enable  the  jury  to  determine 
whether  it  existed  at  the  time  of  the  sale,  when  its  character  and  prob- 
able causes  are  shown;  but  the  mere  fact  that  he  is  lame  three  weeks  af- 
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ter  the  sale,  without  proof  of  the  character  or  causes  of  such  lameness, 
is  not  competent  evidence.     Sledge  v.  Scott,  202. 

2.  General  replication;  what  evidence  admissible  under. — In  an  action  on  a  bill 
of  exchange,  by  an  indorsee  against  the  acceptor,  under  a  general  repli- 
cation to  the  pleas  of  non  assumpsit,  fraud,  and  want  or  failure  of  con- 
sideration, the  plaintiff  cannot  adduce  evidence  showing  that  he  is  an 
innocent  holder  for  value,  but  is  confined  to  evidence  negativing  the 
pleas.     Irammell  v.  Hudmon  &  Brother,  235. 

8.  Variance. — In  an  action  against  an  administrator,  in  his  official  capacity, 
if  the  complaint  contains  only  counts  "for  money  loaned  by  plaintiff 
to  defendant's  intestate,"  "on  an  account  stated  between  plaintiff  and 
defendant,"  "for  money  paid  by  plaintiff  for  defendant's  intestate  at  his 
request,"  and  for  goods  sold  by  plaintiff  to  defendant's  intestate,  the 
plaintiff  can  not  be  allowed  to  adduce  evidence  of  work  and  labor  done, 
or  care  and  attention  bestowed  by  him,  in  and  about  the  property  and 
business  of  the  estate,  either  at  the  instance  of  the  admiuistrator,  or  of 
the  distributees.     Matthews  v.  Matthews,  292. 

4.  ProoJ  of  fraudulent  intent  in  execution  of  deed. — The  use  to  which  a  deed 
is  applied,  is  a  circumstance  to  which  the  jury  may  look,  in  determining 
the  intent  with  which  it  was  made;  yet  a  charge  to  the  jury,  asserting 
that  '  'tho  use  to  which  a  deed  is  applied  is  evidence  of  the  intent  with 
which  it  was  made,''  is  calculated  to  mislead  them,  if  given  without  ex- 
planation, and  may  therefore  be  refused.     Mc  Williams  v.  Rodgers,  87. 

II.     Admissions;  Declarations ;  Hearsay;  Res  Gestoh. 

6.  Proof  of  assignment  of  note,  in  suit  by  assignee. — When  the  holder  of  a 
note  given  for  the  purchase-money  of  land,  asserting  his  ownership, 
joins  the  payees  and  makers  as  defendants  to  a  bill  in  equity,  an  admis- 
sion by  the  payees  of  the  averments  of  the  bill  estops  them  from  assert- 
ing any  claim  to  the  note,  and  renders  it  unnecessary  for  the  complain- 
ant to  prove  his  ownership  as  against  the  makers.  Lamar  &  Wife  v. 
Brown,  157. 

6.  Admissibility  of  declarations,  as  part  of  res  gestae. — When  an  attachment  is 

sued  out  against  a  tenant's  crop,  on  the  ground  that  he  is  about  remov- 
ing it  without  paying  the  rent,  and  he  afterwards  sues  on  the  bond  for 
damages,  it  is  permissible  for  him  to  prove,  as  a  part  of  the  res  gesice, 
that ,  by  the  terms  of  his  contemplated  sale,  the  purchaser  was  to  pay 
the  rent  before  removing  the  cotton.     Maslerson  v.  Phinizy,  336. 

7.  Same.  — Declarations  by  the  wife  of  her  intention  to  purchase  a  mule  with 

money  then  paid  to  her,  and  her  husband's  subsequent  declarations  that 
he  had  bought  the  mule  in  controversy  for  her,  are  not  competent  evi- 
dence for  her,  as  a  part  of  the  res  gestae,  in  a  suit  for  the  mule  between 
her  and  one  claiming  under  a  mortgage  from  her  husband.  Glaze  v. 
Blake,  379. 

8.  Declarations  explanatory  of  possession.  — Declarations  of  the  wife,   assert- 

ing her  ownership  of  a  mule,  which  a  person  was  seizing  under  a  mort- 
gage from  her  husband,  are  admissible  evidence  for  her,  on  the  princi- 
ple of  res  gesice,  in  a  subsequent  action  against  the  mortgagee.  lb. 
379. 
9*  Same.  — The  declarations  of  a  person  who  has  possession  ot  a  horse,  as  to 
the  terms  of  the  contract  under  which  he  obtained  the  possession,  to 
the  effect  that  the  title  was  to  remain  in  his  vendor  until  the  purchase- 
money  was  paid,  are  competent  evidence  against  one  claiming  under 
him  by  subsequent  contract,  but  not  as  against  one  claiming  by  para- 
mount title.     Elmore  v.  Fitzpatrick,  400. 

ILL     Burden  of  Proof. 

10.  As  to  change  in  partnership. — When  a  partnership  has  been  dissolved  by 
the  retirement  of  one  of  the  partners,  and  is  succeeded  in  business  by 
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a  new  partnership,  composed  partly  of  the  remaining  partners ;  in  an 
action  against  the  retiring  partner,  by  a  creditor  of  the  old  partnership' 
the  onus  is  on  the  defendant  to  prove  his  discharge,  either  by  express 
agreement,  or  by  facts  from  which  an  agreement  will  be  implied.  Hall 
&  Long  v.  Jones,  493. 

11.  As  to  notice  of  secret  trust. — When  a  secret  trust  in  land  is   asserted  in 

equity,  against  a  purchaser  who  has  paid  a  valuable  consideration,  the 
onus  of  proving  notice  is  on  the  party  asserting  it,  Bartlett  v.  Varner's 
Executor,  580. 

12.  As  to  notice  of  vendor's  lien. — When  a  vendor  sells  land  on  a  credit,   and 

executes  to  the  purchaser  an  absolute  conveyance,  reciting  therein  the 
payment  of  the  purchase-money,  and  not  taking  a  mortgage  or  other 
security  for  its  payment,  he  may  nevertheless  assert  a  vendor's  lien  on 
the  land,  as  against  the  original  purchaser,  his  heirs,  or  any  one  claim- 
ing under  him  or  them  by  voluntary  conveyance;  but,  when  he  seeks 
to  enforce  such  lien  against  a  sub-purchaser  who  has  made  full  pay- 
ment, the  onus  is  on  him  to  prove  actual  notice,  or  knowledge  of  facts 
sufficient  to  charge  a  party  with  implied  notice.  HigJUower  v.  Rigsby, 
126 ;  Lambert  v.  Newman,  623. 

IV.     Judicial  Knowledge. 

13.  Private  statutes;  pleading  and  proof  of. — Section  2698  of  the   Revised 

Code,  which  provides  that  private  statutes  may  be  "given  in  evidence 
without  being  specially  pleaded,"  does  not  apply  to  suits  in  chancery, 
when  such  a  statute  is  a  fundamental  constituent  of  a  right  of  recovery 
or  defense.    McDonald  v.  Mobile  Life  Insurance  Co.  468. 

14.  Foreign  judicial  decisions. — The  decisions  of  foreign  courts,  like  foreign 

statutes,  must  be  proved,  before  they  can  be  made  the  basis  of  judicial 
decisions  by  our  courts.  In  construing  a  deed  of  gift  executed  in  Geor- 
gia, this  court  will  not  be  governed,  as  by  an  authoritative  adjudica- 
tion, by  a  decision  of  the  court  of  last  resort  in  that  State,  which  was 
not  proved  and  offered  in  evidence.      Varner  v.  Young's  Executor,  260, 

V.    Objections. 

15.  General  objection  to  evidence  partly  legal. — A  general  objection  to  a  mass  of 

evidence,  some  of  which  is  legal,  may  be  overruled  entirely.  Glaze  v. 
Blake,  379. 

16.  Same. — A  general  objection  to  a  mass  of  evidence,  some  of  which  is  legal, 

may  be  overruled  entirely;  and  a  general  exception  to  the  exclusion  of 
a  mass  of  evidence,  some  of  which  is  legal,  can  not  be  sustained. 
Fountain's  Adm'r  v.    Ware,  559. 

17.  Waiver  of  objection  to  responsive  answer. — If  a  party  fails  to  object  to    an 

interrogatory,  he  can  not  object  to  the  answer,  if  responsive,     lb.  559. 

18.  Objection  to  evidence  admissible  for  particular  purpose  only. — A  motion  to 

exclude  evidence,  not  specifying  any  particular  ground  of  objection, 
may  be  overruled,  if  the  evidence  is  admissible  for  any  purpose  what- 
ever: the  party  objecting  should  ask  a  charge  limiting  its  effect.  Pierce 
&  Morrison  v.  Jackson,  599. 

19.  Reading  deposition  taken  by  adverse  party.— Where  a  party   offers  in  evi- 

dence a  deposition  taken  by  his  adversary,  he  thereby  makes  it  his  own, 
in  all  respects  as  if  taken  by  himself;  but  he  is  not  compelled  to  read 
irrelevant  portions,  when  not  responsive  to  the  interrogatories.  Foun- 
tain's Adm'r  v.  Ware,  558 

20.  Same. — Under  our  practice,  a  party  may  use  a  deposition   taken  by  his 

adversary,  if  he  cross-examined  the  witness,  and  the  party  by  whom  it 
was  taken  declines  to  use  it;  and  if,  not  having  cross-examined  the  wit- 
ness, he  offers  the  deposition  in  evidence  without  objection  from  the 
party  by  whom  it  was  taken,  it  must  be  regarded  as  any  other  deposi- 
tion legally  taken.     L.  &  N.  Railroad  Co.  v.   Jones,  411. 
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21.  Same  ;  objection  to  answer  as  not  responsive.  — An  objection  to   the   answer 

to  one  of  the  interrogatories,  on  the  ground  that  it  is  not  responsive, 
comes  too  late,  when  the  answer  is  offered  in  evidence  on  the  trial ;  and 
this  rule  applies  when  a  party  offers  in  evidence  a  deposition  taken  by 
his  adversary.     lb.  411. 

22.  When  ruling  on  demurrer  is  reusable. — This  court  will  not  revise  the  rul- 

ing of  the  primary  court  on  a  demurrer  to  evidence,  when  it  is  shown 
only  by  the  bill  of  exceptions.  Sivoly  v.  Scott,  555. 
23*  Immaterial  issue. — When  issue  is  joined  on  a  defective  plea,  or  a  plea  ten- 
dering an  immaterial  issue,  relevant  evidence  can  not  be  excluded  from 
the  jury;  but  the  court  may,  after  verdict,  award  a  repleader,  or  render 
judgment  non  obstante  veredicto,  as  justice  may  require.  Masterson  v. 
Phinizy,   56. 

VI.    Opinion  ;  Legal  Conclusion. 

24.  To  what  witness  may  testify. — That  a  representation  was  relied  on  by  the 

purchaser,  and  induced  him  to  consummate  the  contract,  is  not  a  ques- 
tion of  fact  to  which  a  witness  may  testify,  even  though  he  be  the  pur- 
chaser himself-,  but  is  an  inference,  or  conclusion,  to  be  drawn  by  the 
jury,  from  the  character  of  the  representation,  the  conduct  of  the  parties 
at  the  time,  and  all  the  attendant  circumstances.     Sledge  v.  Scott,  202. 

25.  Opinion  of  witness  as  to  unsoundness  of  horse. — A  witness,  though  an  ex- 

pert, can  not  testify  that  a  horse  was  unsound  three  weeks  after  a  sale, 
without  any  proof  of  the  character  or  causes  of  its  lameness.  1  b.  202. 
26*  Survey  and  diagram,  and  testimony  of  surveyor. — A  purvey  and  diagram  of 
land,  made  by  a  county  surveyor,  but  without  notice  to  "the  opposite 
party,"  as  required  by  the  statute  (Rev.  Code,  §  953),  is  not  conclusive, 
nor  even  presumptive  evidence  against  him ;  though  the  surveyor  might 
testify  as  to  his  survey,  exhibit  the  diagram,  and  give  his  opinion, 
founded  on  the  survey,  as  to  the  boundaries.  Bridges  v.  McClendon, 
326. 

VTL     Pabol  and  Weitten. 

27.  Parol  evidence ;  when  admissible  to  show  terms  of  contract  not  inserted  in 

writing. — When  a  mortgage,  given  for  supplies  furnished  and  to  be  fur- 
nished during  the  current  year,  does  not  state  the  times  when,  nor  the 
quantities  in  which  the  supplies  are  to  be  furnished,  the  stipulations  of 
the  contract  as  to  those  matters  may  be  proved  by  parol.  Smith  <fc  Co. 
v.'  Rice,  417. 

28.  Same;  when  admissible  to  vary  consideration  expressed  in  writing.  — When  a 

mortgage,  or  other  written  instrument,  is  offered  in  evidence  against  a 
stranger,  he  may  show  by  parol  that  it  is  without  consideration,  or  that 
the  consideration  was  variant  from  that  expressed  in  it:  only  the  parties 
to  the  instrument,  and  their  privies,  are  within  the  general  rule  which 
excludes  such  parol  evidence.     Cunningham  v.  Milner,  522. 

29.  Parol  evidence  in  aid  of  record. — When  an  administrator  is  required  to 

give  a  new  bond,  and  the  records  of  the  court  do  not  show  that  it  is 
done  on  the  application  of  one  or  more  of  the  sureties  on  his  former 
bond,  parol  evidence  of  that  fact  can  not  be  received.  Jones  v.  Bitter's 
Adm'r,  270. 

30.  Parol  evidence  oj  misrepresentation  by  vendor;  when  admissible. — When 

neither  the  bond  for  title,  nor  the  deed,  nor  the  notes  for  the  purchase- 
money,  state  how  many  acres  of  timbered  land  are  included  in  the  tract 
sold,  parol  evidence  is  admissible  for  the  purchaser,  in  defense  of  a  suit 
founded  on  one  of  the  notes,  to  show  that  the  vendor  misrepresented 
the  number  of  acres  that  were  timbered:  such  evidence  goes  to  the  con- 
sideration of  the  contract,  and  its  failure,  and  does  not  come  within  the 
general  rule  excluding  parol  evidence  to  contradict  or  vary  written 
instruments.     Thweatt  v.  McLeod,  375. 

31.  Besulling  trust  in  land;  parol  proof  of. — A  resulting  trust  in  lands,  arising 
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from  the  payment  of  a  portion  of  the  purchase-money  by  the  complain- 
ants, under  an  agreement  with  the  defendant  that  the  purchase  should 
be  made  for  their  joint  benefit,  may  be  established  in  equity  by  parol 
evidence. — Rhea  v.  Tucker,  450. 

VIII.     Presumptions. 

32.  Presumed  existence  of  common  law. — In  the  absence  of  proof  to  the  contrary, 

this  court  will  presume  that  the  common  law  prevails  iu  Georgia,  or  m 
any  other  State  having  a  common  origin  with  our  own.  McAnally  v. 
O'Neal  &  O'Neal,  299. 

33.  Impeaching  witness. — A  willfully  false  statement,   made  by  a  witness  out 

of  court,  does  not  raise  any  presumption  that  his  testimony  is  altogether 
false.     Glaze  v.  Blake,  379. 

34.  Survey  and  diagram,  and  testimony  of  surveyor. — A  survey  and  diagram  of 

land,  made  by  a  county  surveyor,  but  without  notice  to  "the  opposite 
party,  '  as  required  by  the  statute  (Rev.  Code,  §  953),  is  not  conclusive, 
nor  even  presumptive  evidence  against  him;  though  the  surveyor  might 
testify  as  to  his  survey,  exhibit  the  diagram,  and  give  his  opinion, 
founded  on  the  survey,  as  to  the  boundaries.  Bridges  v.  McGlendon, 
327. 

IX.     Primary  and  Secondary. 

35.  Predicate  for  secondary  evidence  of  letter. — Proof  that  a  letter  was  used 

before  a  justice  of  the  peace,  on  a  preliminary  criminal  examination, 
and  can  not  be  found — not  showing  when,  where,  by  whom,  or  of  whom 
inquiry  and  search  were  made — is  not  sufficient  to  let  in  secondary 
evidence  of  its  contents.     Calhoun  v.  Thompson,  166. 

36.  Proof  of  application  for  policy. — A  written  application  for  a  policy  of  life 

insurance  is  the  highest  and  best  evidence  of  what  it  contains;  and  its 
cdntents  can  not  be  proved  by  secondary  evidence,  until  its  loss  or 
destruction  is  shown,  or,  if  it  is  in  the  possession  of  the  company, 
until  there  has  been  some  proper  effort  to  procure  it.  Lewis  v.  Hudmon 
&  Brother,  186. 

37.  Secondary  evidence  of  mortgage;   when  admissible. — The   execution   of  a 

mortgage  on  land  can  not  be  proved,  as  a  fact  tending  to  show  owner- 
ship or  possession,  without  either  producing  it,  or  accounting  for  its 
absence.     Bell  v.  Benson,  414. 

EXECUTION. 

1.  Execution  sale  of  equity  of  redemption  in  mortgaged  lands;  title  of  purchaser. 

A  purchaser  at  sheriff's  sale  under  execution,  of  the  equity  of  redemp- 
tion in  mortgaged  lands,  after  the  maturity  of  the  mortgage,  does  not 
thereby  acquire  such  a  title  as  will  support  ejectment,  or  a  statutory 
real  action  in  the  nature  of  an  ejectment.  Atcheson  v.  Broadhead'i 
Adm'r,  414. 

2.  Sale  of  perfect  equity  under  execution. — Although  the  perfect  equity  in  lands 

arising  from  the  payment  of  the  purchase-money  may  be  sold  under 
execution  (Rev.  Code,  §  2871),  the  purchaser  at  the  sale  acquires  only 
a  perfect  equity,  which  will  neither  support  nor  defeat  an  ejectment. 
Caldwell  v.  Parmer's  Adm'r,  405. 

3.  Sale  of  lands  under  execution ;  purchase  by  sheriff's  wife. — A  sale  of  lands 

by  the  sheriff,  under  execution,  to  his  own  wife  as  purchaser,  is  voida- 
ble at  the  option  of  the  defendant,  but  is  not  absolutely  void ;  and  if  the 
defendant  takes  no  steps  to  set  it  aside,  he  can  not  resist  an  action  by 
the  wife  as  purchaser,  on  the  ground  that  the  sale  and  sheriff's  deed 
passed  no  title.     Dexter  v.  Strobach,  233. 

4.  Sale  of  lands  under  execution  after  defendant's  death. — When  an   execution 

has  been  levied  on  lands  during  the  life  of  the  defendant,  they  may  be 
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sold  under  the  levy  after  his  death;  and  the  sale  can  not  be  impeached, 
in  a  collateral  proceeding,  because  it  was  made  under  a  venditioni  exponas, 
or  because  personal  notice  of  the  levy  was  not  given  to  the  defendant. 
Strange  v.  Graham,  614. 

5.  Execution  from  justice's  court;  by  whom  levied. — Prior  to  the  passage  of  the 

act  approved  February  26,  1875  (Sess.  Acts  l874-f>,  p  180),  an  execution 
issued  by  a  justice  of  the  peace,  or  by  a  notary  public  acting  as  a  justice, 
though  improperly  directed  to  the  sheriff,  could  only  be  levied  by  a 
constable  (Rev.  Code,  §§  3231,  3242),  and  a  levy  by  the  sheriff  was  void. 
Jones  v.   Galloway's  Adm'r,  46. 

6.  Order  for  sale  of  lands,  under  execution  from  justice's  court, — An  order  for 

the  sale  of  lands,  granted  by  the  Circuit  Court,  under  the  levy  of  an 
execution  issued  by  a  justice  of  the  peace,  is  void,  when  either  the  exe- 
cution or  the  levy  is  void.     lb.  46. 

7.  Vacating  sale  under  execution,  and  cancelling  sheriff's  deed. — A  sale  of  lands 

under  execution  may  be  set  aside  by  the  court  from  which  the  process 
issued,  and  that  court  is  the  proper  forum  in  which  to  have  it  set  aside, 
on  account  of  irregularities  in  the  conduct  of  the  officer  by  whom  it  was 
made;  but,  where  the  sale  was  at  a  price  so  grossly  inadequate  as  to 
negative  good  faith  on  the  part  of  the  officer  and  purchaser,  thereby 
creating  the  presumption  of  fraud,  and  has  been  consummated  by  a 
deed  to  the  purchaser,  a  court  of  equity  will  interfere,  on  the  seasonable 
application  of  a  party  to  the  process,  to  set  aside  the  sale,  and  cancel 
the  deed.     Bay's  Adm'r  v.    Womble,  32. 

8.  Same. — Mere  irregularities  in  a  sale  of  land  under  execution,  such  as  a 

failure  to  give  the  statutory  notice,  do  not  affect  the  title  of  the  pur- 
chaser, and  do  not  afford  a  sufficient  reason  for  setting  aside  the  sale; 
but,  if  followed  by  a  sale  manifestly  injurious  to  the  parties,  the  court 
will  consider  such  irregularities  in  determining  whether  or  not  the  sale 
shall  be  set  aside;  and  although  inadequacy  of  price,  not  sufficient  to 
raise  the  presumption  of  fraud,  will  not  vitiate  a  judicial  sale,  yet  gross 
inadequacy,  as  where  lands  worth  $1,000  are  sold  for  $10,  attended  with 
great  irregularities  in  the  conduct  of  the  sale,  is  conclusive  against  its 
validity.     lb.  32. 

9.  Same. — In  the  absence  of  all  unfairness,  oppression,  or  irregularity,  the 

court  might  hesitate  to  set  aside  a  sale  under  execution,  on  account  of 
the  inadequacy  of  the  price,  when  the  lands  were  worth  $1,800,  were 
incumbered  with  a  mortgage  lor  $400,  and  brought  $200  at  the  sale;  but, 
where  the  mortgagee  himself  becomes  the  purchaser,  although  the  case 
is  not  within  the  strict  rule  as  to  purchases  of  the  equity  of  redemption 
by  mortgagees,  the  transaction  will  be  jealously  scrutinized,  and  it  must 
be  characterized  by  the  utmost  good  faith,  and  supported  by  an  ade- 
quate consideration ;  and  if  it  appears  that  the  sum  bid  was  about  the 
amount  of  the  execution  debt,  and  was  twenty  times  the  sum  bid  by 
him,  a  short  time  before,  at  another  sale  under  execution  against  the 
same  defendant,  for  an  adjoining  tract  of  the  same  size,  and  of  nearly 
the  same  value,  which  was  entirely  unincumbered,  the  two  tracts  to- 
gether constituting  the  defendant's  entire  plantation, — in  decreeing  that 
the  first  sale  be  vacated,  on  account  of  the  inadequacy  of  price,  and 
irregularities  in  the  conduct  of  the  sale,  the  court  will  also  set  aside  the 
sale  of  the  equity  of  redemption  of  the  mortgaged  tract.  lb.  32. 
10.  Tender,  and  repayment  of  purchase-money,  on  sotting  aside  sale- — When  a 
sale  of  lands  under  execution  is  set  aside  in  equity,  at  the  instance  of 
the  defendant,  the  purchaser  is  entitled  to  be  refunded  his  money,  with 
interest;  and  if  the  bill  does  not  offer  to  refund  it,  the  court  will  decree 
a  resale  for  bis  protection;  but  a  tender,  or  offer  to  refund,  is  not  essen- 
tial to  the  equity  of  the  bill.     1  b.  32. 

EXECUTORS  AND  ADMINISTRATORS. 

1.   Grand  of  letters  of  administration,  after  waiver  of  preferred  rights. — When 
the  right  to  letters  of  administration  has  been  forfeited  by  all  the  per- 
(13) 
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sons  to  whom,  iu  succession,  a  preference  is  given  by  the  statute  (Rev, 
Code,  §§  1986-7),  the  Probate  Court  is  clothed  with  a  large  and  liberal 
discretion  in  the  matter  of  the  appointment;  and  all  reasonable  intend- 
ments being  made  in  favor  of  the  regularity  of  the  appointment,  it  is 
not  necessan  that  the  record  shall  affirmatively  show  the  superior  qual- 
ifications of  the  person  appointed  over  the  contesting  applicant.  Davis 
v.  Swearingen,  3l. 

2.  Same,— In  the  grant  of  letters  of  administration,  alter  the  right  to  letters' 

has  been  forfeited  by  all  the  persons  to  whom,  in  succession,  a  prefer- 
ence is  given  by  the  statute  (Rev,  Code,  $§  1986-7),  the  Probate  Court 
is  clothed  with  a  liberal  discretion;  audits  refusal  to  appoint  one  of  two 
contesting  applicants,  or  the  appointment  of  the  other,  when  neither 
shows  any  special  right,  is  no  ground  for  an  appeal.  Davis  v.  Swearin- 
gen, 539. 

3.  Same;  who  should  be  preferred, — On  application  for  the  grant  of  letters  of 

administration  on  the  estate  of  an  intestate,  whose  only  known  assets 
consist  of  his  distributive  share  of  his  deceased  father's  estate,  which 
has  never  been  settled,  all  statutory  preferred  rights  having  been  waived 
and  lost  by  the  failure  to  apply  for  letters  within  the  time  limited  by 
the  statute  (Rev.  Code,  §  1986),  the  intestate's  only  surviving  son  is  to 
be  preferred  to  a  person  whose  father  is  the  administrator  of  the  deceased 
father's  estate.     lb.  539. 

4.  Grant  of  administration;  whether  general  or  special. — On  the  application  of 

a  county  administrator  for  the  grant  of  letters  of  administration  on  the 
estate  of  a  named  decedent,  an  order  which  recites  his  former  appoint- 
ment as  "general  administrator  of  the  county,"  and  then  directs  that 
"special  letters  of  administration  on  the  estate  of  said  decedent  issue  to 
him,"  shows  a  grant  of  general  letters,  and  not  of  limited  letters  only; 
the* word  special,  being  evidently  used  in  contradistinction  to  the  word 
general  (or  county)  administrator,  as  already  mentioned. — Jones  v.  Bit-* 
ter's  Adm'r.  270. 

5.  Resignation  and  appointment  of  administrator.  —The  rule  which  prohibits  a 

grant  of  letters  of  administration  de  bonis  non,  when  there  is  no  vacancy 
in  the  administration,  is  intended  for  the  protection  of  the  incumbent; 
and  if  he,  without  formally  resigning,  accepts  a  grant  of  administration 
de  bonis  non  jointly  with  another  person,  such  acceptance  amounts  to 
a  relinquishment  or  resignation  of  his  former  letters.  Turner's  Executors 
v.  Wilkins,  173. 

6.  Joint  administrators;  liability  for  each  other's  devastatit. — "Where  two  admin- 

istrators give  a  joint  bond,  one  is  not  chargeable  with  a  devastavit  com- 
mitted by  the  other,  unless  he  has  contributed  to  it  intentionally  or 
otherwise;  and  his  liability  on  the  bond  does  not  prevent  him  from 
joining  with  his  co-administrator,  under  a  subsequent  appointment,  in 
a  suit  in  equity  against  the  personal  representatives  of  the  deceased 
administrator  by  whom  the  devastavit  was  committed,  founded  on  such 
devastavit,     lb.  173. 

7.  Administrator' 's  power  over  choses  in  action. — An  administrator  is   charged 

with  the  duty  of  collecting  the  choses  in  action  of  the  intestate,  and  has 
absolute  power  to  dispose  of  them:  he  may  sell,  assign,  transfer,  re- 
lease, compound,  or  discharge  them;  and  such  transactions  can  only  be 
avoided  by  legatees,  distributees,  or  creditors,  when  fraud  or  collusion 
is  shown — when  those  dealing  with  him  participate  in  a  devastavit, 
which,  within  their  knowledge,  he  is  either  committing  or  contempla- 
ting.    Baldwin  v.  Hatchett,  461. 

8.  Administrator's  power  over  moiigage. — A  mortgage  is,  iu  equity,  but  a  se- 

curity for  a  debt;  and  though  the  legal  title  to  the  mortgaged  lands,  on 
the  death  of  the  mortgagee,  descends  to  his  heirs,  they  hold  it  in  trust 
for  the  administrator,  as  an  incident  to  the  debt;  and  he,  acting  in  good 
faith,  may  release  it,  or  transfer  it  by  an  assignment  of  the  debt.  lb. 
461. 

9.  Same;  devastavit  by  administrator. — If  an  administrator,  acting  in  good 

faith,  with  no  intention  to  defraud  the  estate,  or  to  reap  a  personal  ben- 
efit to  himself,  releases  a  mortgage  on  land,  at  the  earnest  solicitation 
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of  the  mortgagor  and  a  person  desiring  to  purchase  from  him;  retain- 
ing a  mortgage  on  personal  property  of  value  equal  to  the  secured  debt, 
and  accepting  a  new  mortgage  on  other  lands,  which,  though  of  less 
value,  afforded  ample  security  at  that  time;  he  cannot  be  charged  with 
a  devastavit,  on  account  of  the  difference  in  the  value  of  the  lands,  nor 
on  account  of  the  eventual  partial  loss  of  the  debt,  caused  by  the  subse- 
quent destruction  of  the  personal  property,  and  the  deterioration  in  the 
value  of  the  land;  nor  can  the  mortgagor  or  purchaser  be  charged  in 
equity  with  the  loss,  on  account  of  their  participation  in  the  transac- 
tion,    lb.  461. 

10.  When  action  lies  against  administrator. — An  action  at   law   does   not  lie 

against  an  administrator,  in  his  official  capacity,  in  favor  of  one  of  the 
distributees  of  the  estate,  for  services  rendered  in  superintending  the 
business,  and  taking  care  of  the  property  of  the  estate,  under  an  agree- 
ment made  with  the  other  distributees  before  the  grant  of  letters  of  ad- 
ministration, although  one  of  said  distributees  afterwards  became  the 
administrator.     Matthews  v.  Matthews,  292. 

11.  Beceipt  of  Confederate  treasury-notes  by  administrator,  in  payment  for  land. 

The  receipt  by  an  administrator,  in  good  faith,  in  1862-3,  of  Confeder- 
ate treasury-notes,  in  payment  of  the  purchase-money  for  lands  sold  by 
him  under  a  probate  decree  in  1858,  extinguishes  the  debt,  in  the  ab- 
sence of  all  fraud  and  collusion,  and  with  it  the  vendor's  lien.  Stewart's 
Heirs  v.  Lee,  53. 

12.  Discharge  of  administrator's  surely,  by  execution  of  new  bond. — The  sureties 

on  the  official  bond  of  an  administrator  are  not  discharged  by  the  exe- 
cution of  a  new  bond  by  their  principal  under  the  order  of  the  Probate 
Court,  unless  the  new  bond  was  required  on  their  application  (Rev. 
Code,  §§2036-7);  and  when  the  record  does  not  show  that  the  new 
bond  was  required  on  the  application  of  some  one  or  more  of  the  sure- 
ties, a  recital  in  the  order  approving  the  new  bond,  that  the  sureties  on 
the  former  bond  are  thenceforward  discharged,  is  unauthorized  by  law, 
and  of  no  effect.     Jones  v.  Bitter's  Adm'r,  270. 

13.  Surety  on  administration  bond ;  when  concluded  by  decree  against  principal, 

and  when  statute  of  limitations  runs  in  favor  of. — A  decree  of  the  Probate 
Court,  rendered  on  the  final  settlement  of  an  administrator's  accounts, 
is  conclusive  on  his  sureties,  in  a  subsequent  action  on  his  official  bond, 
unless  procured  by  fraud  or  collusion;  and  the  statute  of  limitations 
does  not  begin  to  run  in  favor  of  the  sureties,  until  the  rendition  of 
such  decree.     lb.  270. 

14.  Chancery  decree  against  administrator,  in  favor  of  legatee. — A  decree  in  chan- 

cery against  an  administrator,  in  favor  of  a  legatee,  for  the  amount  due 
on  his  legacy,  is  the  personal,  individual  debt  of  the  administrator,  and 
not  a  debt  due  from  him  in  his  representative  character;  and  although 
it  directs  that  execution  on  it  shall  be  levied  of  the  goods  and  chattels 
of  the  testator,  this,  if  not  a  mere  clerical  misprision,  amendable  of 
course,  does  not  change  the  character  or  legal  effect  of  the  decree,  when 
it  becomes  the  foundation  of  a  distinct  suit  in  another  tribunal.  Cal- 
houn v.  Whittle,  138. 

15.  Same,  in  favor  of  life-tenant. — A  decree  in  chancery  against  an  administra- 

tor, directing  payment  of  a  bequest  to  a  legatee  who  is  only  a  tenant  for 
life,  without  requiring  a  suitable  bond  for  the  protection  of  the  interests 
of  the  remaindermen,  is  erroneous;  yet,  if  the  administrator  takes  no 
steps  to  correct  or  reverse  it,  he  can  not  collaterally  impeach  it,  nor  claim 
auy  advantage  from  the  error  when  sued  on  the  decree..    lb.  138. 

16.  Administrator's  attorney ;  liability  to  distributees. — When  an  attorney   col- 

lects money  for  an  administrator,  he  is  liable  only  to  his  client,  and  not 
to  the  distributees  of  the  estate;  consequently,  when  the  attorney,  or  his 
personal  representative,  files  a  bill  to  foreclose  a  mortgage  given  by  one 
of  the  distributees  to  him,  the  defendant  can  not  set  off  against  the 
mortgage  debt  his  interest  in  moneys  collected  by  the  attorney  for  the 
administrator  of  the  estate.  Prazier  v.  Park's  Adm'rs,  363. 
7.  To  wliat  party  may  testify,  in  suit  by  or  against  administrator. — In  a  suit  for 
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the  foreclosure  of  a  mortgage,  executed  by  the  defendant  to  the  plain- 
tiff's intestate,  the  defendant  can  not  testify,  as  a  witness  for  himself 
(Rev.  Code,  §  2704;  Sess.  Acts  1874-5,  p.  252),  that  he  deposited  certain 
railroad  stock  with  the  intestate,  to  be  applied  as  a  payment  on  the 
mortgage  debt.  lb.  363. 
18.  £ame,  on  settlement  by  administrator.— On  final  settlement  of  the  accounts 
of  the  administrator  of  an  insolvent  estate,  the  creditors  seeking  to 
charge  him  with  the  rent  of  lands  which  belonged  to  the  intestate,  and 
which  the  administrator  himself  had  cultivated  the  last  year  of  the  in- 
testate's life,  the  administrator  can  not  testify,  in  bis  own  behalf,  as  to 
the  terms  of  the  contract  of  renting  between  himself  and  the  intestate 
(Rev.  Code,  §2704;  Sess.  Acts  1874-5,  p.  252);  but  he  may  state  that 
certain  bales  of  cotton,  with  which  he  charged  himself  in  his  account, 
were  on  account  of  the  rent  of  the  lands  that  year.  Strange  v.  Qraham, 
614. 
See,  also,  Estates  of  Decedents. 

EXEMPTIONS. 

1.  Homestead  exemption;  governed  by  what  law.- — The  right  to  a   homestead 

exemption,  as  against  a  mortgage  executed  by  husband  and  wife,  must 
be  determined  by  the  law  which  was  of  force  when  the  mortgage  was- 
given;  and  the  mortgage  being  dated  January  21st,  1870,  the  question 
must  be  governed  by  the  constitution  of  1868.      Watts  v.  Burnett,  340. 

2.  Same ;  where  homestead  exceeds  $2,000  in  value. — Under  the  constitution  of 

1868,  a  homestead  exemption  could  »ot  be  claimed  in  a  house  aud  lot  in 
a  city,  which  exceeded  $2,000  in  value,  and  which  was  not  susceptible 
of  division  so  as  to  carve  out  a  homestead,  including  the  dwelling,  not 
exceeding  that  value.     lb.  340. 

3.  Same;  extent  of. — The  constitutional  provision  which   exempts    "every 

homestead,  not  exceeding  eighty  acres,"  &c,  is  a  limitation  upon  the 
power  of  the  legislature  to  reduce  the  exemption  below  that  quantity, 
but  not  upon  the  power  to  increase  it.     David's  Adm'r  v.  David,  49. 

4.  Same;  occupancy. — Neither  the  constitution,  nor  the  act  approved   April 

23,  1873,  in  reference  to  the  allotment  of  homesteads  to  the  widows  or 
iamilies  of  decedents,  authorizes  the  selection,  as  a  homestead,  of  lands 
which  are  not  in  fact  occupied  as  such,  nor  adjacent  to  the  lands  so  oc- 
cupied, nor  used  as  a  part  thereof.     lb.  49. 

5.  Same;  same.—  Land  which  is  remote   from  the   owner's  residence,   on 

which  there  is  no  dwelling  house,  and  which  is  rented  out  to  a  tenant, 
can  not  be  claimed  as  a  homestead  exempt  from  levy  and  sale  under  le- 
gal process.     Dexter  v.  Strobach,  233. 

6.  Allotment  of  exempt  properly  to  decedent's  widow  or  children ;  jurisdiction  of 

Probate  Court ;  when  appeal  lies. — Under  the  act  approved  April  23,  1873 
(Sess.  Acts  1872-3,  p.  64),  the  power  to  appoint  commissioners  to  select 
exempt  property,  conferred  by  the  13th  section  of  said  act,  is  given  to 
the  judge  of  probate,  and  not  to  the  Probate  Court;  and  the  action  of  the 
court  confirming  the  report  of  the  commissioners,  and  overruling  ob- 
jections to  it  filed  by  the  administrator,  being  coram  nonjudice  and  void, 
will  not  support  an  appeal.  (Manning,  J.,  dissenting,  held  that  said 
court,  in  the  exercise  of  its  jurisdiction  ovrr  the  decedent's  estate  and 
the  administration  thereof,  should  take  cognizance  of  the  rights  of  the 
widow  and  children,  as  preferred  distributees,  in  respect  to  the  exempt 
personal  property  to  be  selected  for  their  benefit. )  David's  Adm'r  v. 
David,  49. 

7.  Allotment  of  homestead  to  decedent's  widow ;  jurisdiction  of  court. — Under 

the  act  approved  February  8,  1872,  "to  exempt  from  administration  prop- 
erty of  decedents,"  &c,  the  Probate  Court  could  allot  a  homestead  to 
the  widow,  only  as  an  incident  to  a  pending  administration  on  the  hus- 
band's estate;  and  that  jurisdiction  is  taken  away  by  the  act  approved 
April  23,  1873  (Sess.  Acts  1872-3,  p.  64),  which  repealed  the  former  act. 
Peltus  v.  McKinney,  41. 

8.  W  hen  widow's  claim  *o  homestead  exemption  will  prevail  over  mortgage.— 
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When  the  vendor  has  obtained  a  decree  in  chancery,  subjecting  the 
lands  to  sale  for  the  payment  of  the  purchase-money;  and  the  pur- 
chaser pays  the  decree  with  money  borrowed  from  a  third  person,  giv- 
ing his  note,  with  a  mortgage  on  the  land  and  other  property,  to  secure 
the  repayment  of  the  money  so  borrowed ;  the  mortgagee,  not  having 
taken  an  assignment  of  the  decree,  cannot  claim  to  be  subrogated  to  the 
vendor's  rights  against  the  land,  but  must  rely  on  his  mortgage ;  and  if 
the  constitution  of  1868  was  of  force  when  the  mortgage  was  given,  and 
the  mortgagor's  wife  did  not  join  in  its  execution,  she  is  entitled,  on 
the  death  of  her  husband,  to  a  homestead  exemption  in  the  lands,  as 
against  the  mortgagee  or  his  assignee.  lb.  41. 
9 .  Exemption  of  personal  property  :  pleadable  by  wife,  in  bar  of  action  for  nec- 
essaries.— In  an  action  against  husband  and  wife,  seeking  to  subject  the 
wife's  statutory  separate  estate  to  tbe  payment  of  a  debt  for  "articles  of 
comfort  and  support  of  the  household''  (Rev.  Code,  §  2376),  the  wife 
may  claim  a  statutory  exemption  in  the  property  sought  to  be  subjected. 
Schuesskr  &  Co.  v.  Wilson,  516. 

10.  Claim  of  exemption  in  property  attached. — When  an  attachment  for  alleged 

advances  is  sued  out  by  a  landlord,  and  levied  on  the  crops  of  the  ten- 
ant, issue  being  joined  on  the  plea  of  non  assumpsit,  no  question  can  be 
raised  by  the  defendant,  during  the  trial,  as  to  his  right  to  claim  an  ex- 
emption in  the  attached  property.     Brown  t».  Coats,  439. 

1 1.  Claim  of  exemption  as  against  parol  mortgage. — A  verbal  promise  by  a  ten- 

ant to  his  landlord,  from  whom  he  has  rented  land  to  be  cultivated  on 
shares,  "  that  everything  he  had,  and  the  crop  to  be  made,  should  be 
bound  for  the  amount"  of  supplies  furnished  or  procured  for  him, 
creates  a  valid  parol  mortgage;  and  against  such  mortgage,  a  claim  of 
exemption  is  inoperative.     lb.  439. 

FOECIBLE  ENTRY,  AND  UNLAWFUL  DETAINER. 

1.  What  possession  icill  support  action. — A  person  who,  not  having  had  pos- 
session for  several  years,  unlocks  the  door  of  a  house,  and  enters  under 
claim  of  ownership,  during  the  temporary  absence  of  the  person  who 
has  had  the  uninterrupted  possession  during  that  time,  and  of  tbe  ten- 
ant to  whom  he  has  agreed  to  rent  it,  both  of  them  having  then  removed 
a  portion  of  their  furniture ;  and  locks  and  nails  up  the  house  on  re- 
tiring, leaving  his  coat  and  pocket  book  within,  and  forbidding  en- 
trance to  the  tenant,  who  had  returned  in  the  meantime,  and  who  im- 
mediately was  put  in  possession  by  his  landlord, — has  not  such  posses- 
sion as  will  support  an  action  for  forcible  entry  against  the  tenant. 
Wray  v-  Taylor,  188. 

FRAUD. 

See  Chanceby,8-9,  11-13. 

FRAUDS,   STATUTE  OF. 

1.  Contract  not  to  be  performed  within  one  year.— A.  contract,  made   in   Octo- 

ber, for  the  cultivation  of  lauds  during  the  remainder  of  that  year  and 
the  whole  of  the  next,  is  within  the  statute  of  frauds  (Rev.  Code,  §  1862, 
cl.  1),  and  is  void  unless  reduced  to  writing,  though  partially  performed 
during  the  year  in  which  it  was  made.  Ireadway's  Executor  v.  Smith, 
315. 

2.  Sale  of  growing  trees.—  Growing  trees  are  a  part  of  the  realty,  and  a   ver- 

bal sale  of  them  does  not  pass  the  title;  yet  such  verbal  contract,  ac- 
companied with  the  payment  of  the  agreed  price,  and  the  delivery  of 
such  possession  as  the  nature  of  the  case  admits  of,  confers  on  the  pur- 
chaser the  right  to  enter  on  the  land,  and  to  cut  and  remove  the  trees, 
doing  no  unnecessary  damage ;  but  it  confers  no  right  to  erect  or  occupy 
any  buildings  or  structures  thereon,     ffeflin  v.  Bingham,  560, 


678  INDEX. 

FRAUDULENT  CONVEYANCES. 

1.  Proof  of  fraudulent  intent  in  execution  of  deed. — The  use  to  which  a  deed 

is  applied,  is  a  circumstance  to  which  the  jury  may  look,  in  determin- 
ing the  intent  with  which  it  was  made;  yet  a  charge  to  the  jury,  assert- 
ing that  "the  use  to  which  a  deed  is  applied  is  evidence  of  the  intent 
with  which  it  was  made,"  is  calculated  to  mislead  them,  if  given  with- 
out explanation,  and  may  therefore  be  refused.  Mc  Williams  v.  Rodgers, 
87. 

2.  Validity  of  mortgage  by  insolvent  debtor  to  preferred  creditor. — The   several 

charges  of  the  court  to  the  jury  in  this  case,  as  to  the  validity  of  a  mort- 
gage, or  deed  of  trust,  executed  by  an  insolvent  debtor  to  several  pre- 
ferred creditors,  tested  by  the  principles  declared  in  the  cases  of  Wiley, 
Banks  &  Co.  v.  Knight  (27  Ala.  336),  and  Reynolds  v.  Welch  (47  Ala. 
200),  and  held  free  from  error.     lb.  87. 

3.  Voluntary  conveyance. — A  voluntary  conveyance  is  constructively  fraudu- 

lent as  to  existing  creditors,  without  any  reference  to  the  motive  or  in- 
tent with  which  it  is  made.     Mc  Anally  v.    O'Neal  &  O'Neal,  299. 

4.  Same. — A  voluntary  conveyance,  though  void  as  to  existing  creditors,  is 

valid  between  the  parties  and  their  privies;  consequently,  the  adminis- 
trator of  the  grantor  can  not  recover  the  property,  nor  cau  the  creditors 
of  the  grantor's  insolvent  estate  charge  the  administrator  with  it  on  set- 
tlement of  his  accounts.     Strange  v.  Graham,  014. 

5.  Same. — Under  our  statutes,  as  at  common  law,  the  wife's  earnings  belong 

to  the  husband,  and  he  cannot  give  them  to  her,  to  the  prejudice  of  his 
existing  creditors:  but,  as  against  subsequent  creditors,  the  gift  would 
be  valid,  unless  tainted  with  a  fraudulent  intent.     Glaze  v.  Blake,  379. 

GARNISHMENT. 

1.  Garnishment  against  ■public  officers. — The  salary  or  compensation  of  a  pub- 

lic officer — a  tax-assessor,  tor  instance— can  not  be  reached  by  garnish- 
ment, at  the  suit  of  a  creditor,  against  another  public  officer  charged 
with  the  duty  of  disbursing  it.  The  statute  which  authorizes  money  to 
be  attached  "in  the  hands  of  an  attorney-at-law,  sheriff,  or  other  offi- 
cer" (Rev.  Code,  §  2948),  applies  only  to  money  belonging  to  private 
individuals,  and  can  not  be  extended  to  the  salary  or  compensation  of 
public  officers  in  the  hands  of  disbursing  officers.  Pruitt  v.  Armstrong, 
306. 

2.  Garnishment  against  guardian's  sureties,  on  probate  decree.— On  final  settle- 

ment of  a  guardian's  accounts  in  the  Probate  Court,  the  decree  should 
be  rendered  against  the  guardian  alone,  and  not  against  him  and  the 
sureties  on  his  official  bond;  and  if  improperly  rendered  against  the 
sureties  also,  it  is  nevertheless  not  conclusive  on  them;  and  although 
the  statute  authorizes  an  execution  on  the  decree,  against  him  and  his 
sureties  (Rev.  Code,  §  5i450),  it  will  not  support  a  garnishment  against 
the  sureties,  nor  a  judgment  against  a  garnishee  who  admits  an  indebt- 
edness to  them.     (Beickell,  C.  J.,  dissenting.)     Smith  v.  Jackson,  25. 

3.  Garnishment  of  debt  due  by  judgment. — It  is  settled  by  the  former  decision 

of  this  court,  that  a  debt  due  by  judgment  may  be  reached  by  a  gar- 
nishment issued  from  the  same  court  in  which  the  judgment  was  ren- 
dered; and  a  judgment  in  a  different  court  falls  within  the  equity,  if  not 
within  the  terms,  of  the  present  statute  (Rev.  Code,  §  2951),  which  au- 
thorizes the  attachment  and  garnishment  of  a  debt  on  which  an  action 
is  pending  in  another  court.     Calhoun  v.  Whittle,  138. 

4.  Payment  of  debt  after  service  of  garnishment. — A  payment  of  a  judgment 

by  the  defendant  therein,  under  execution,  after  the  service  of  a  gar- 
nishment from  another  court,  is  voluntary,  and  is  no  defense  to  the 
garnishment.     lb.  138. 

GAMING. 

See  Action,  14. 

GIFTS. 

See  Deeds,  8,  9;  Fraudulent  Conveyances,  3^5. 
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GUARDIAN  AND  WARD. 

1.  Domiciliary  and  ancillary  guardianship. — Letters  of  guardianship,  granted 

in  Georgia,  on  the  estate  of  an  infant  who  resides  with  her  father  in 
Alabama,  where  he  has  his  domicile,  though  prior  in  point  of  time,  are 
ancillary  only  to  a  subsequent  grant  of  letters  in  Alabama  to  the  father; 
and  if  the  Georgia  guardian  collects  a  pecuniary  legacy,  there  bequeathed 
to  the  infant,  a  payment  by  him  to  the  father  will  discharge  him  from 
liability  to  account  in  the  courts  of  Alabama,  although  it  was  not  made 
according  to  the  laws  of  Georgia  regulating  the  removal  of  the  estates  of 
infants,  and  might  not  be  sufficient  to  discharge  him  from  judicial  pro- 
ceedings there  instituted.     Metcalf  v.   Lowther's  Executrix,  312. 

2.  Probate  decree  on  settlement  of  guardian's  accounts;  conclusiveness  as  to 

sureties,  and  garnishment  thereon.—  On  final  settlement  of  a  guardian's 
accounts  in  the  Probate  Court,  the  decree  should  be  rendered  against 
the  guardian  alone,  and  not  against  him  and  the  sureties  on  his  official 
bond;  and  if  improperly  rendered  against  the  sureties  also,  it  is  never- 
theless not  conclusive  on  them;  and  although  the  statute  authorizes  an 
execution  on  the  decree,  against  him  and  his  sureties  (Rev.  Code,  § 
2450),  it  will  not  support  a  garnishment  against  the  sureties,  nor  a 
judgment  against  a  garnishee  who  admits  an  indebtedness  to  them. 
(Bkickell.  C.  J.,  dissenting.)     Smith  v.  Jackson,  25. 

HOMESTEAD. 

See  Exemptions. 

HUSBAND  AND  WIFE. 

1.  Liability  of  wife's  statutory  separate  estate  for  necessaries. — In  an  action 

against  husband  and  wife,  seeking  to  charge  the  wife's  statutory  sepa- 
rate estate  with  the  price  of  necessaries  furnished  to  the  family  (Rev. 
Code,  §  2376),  it  must  be  shown  that  the  property  sought  to  be  charged 
belonged  to  her  statutory  separate  estate,  at  the  time  the  articles  were 
furnished,  and  at  the  commencement  of  the  suit;  and  the  question  should 
be  submitted  to  the  jury,  whether  the  articles  were  such  as.  at  common 
law,  the  husband  would  be  responsible  for  in  inviiam.  Howard  v.  Dough- 
tie,  51 L 

2.  Same  ;  form  of  judgment— In  such  action,  on  a  verdict  for  the   plaintiff, 

judgment  should  not  be. rendered  against  the  wife  personally;  but,  if  so 
rendered,  the  judgment  would  be  here  corrected  and  affirmed,  on  ap- 
peal by  the  defendants,  if  the  record  contained  no  other  error,     lb.  511. 

3.  Same;  character  of  debt,  and  primary  judgment  against  husband.  —  The  lia- 

bility of  the  wife's  statutory  separate  estate  "for  articles  of  comfort  and 
support  of  the  household,  suitable  to  the  degree  and  condition  in  life  of 
the  family''  (Rev.  Code,  §§  2376-7),  is  not  affected  by  the  fact,  that  the 
husband  contracted  the  debt  in  his  own  name,  and  gave  his  note  for  it, 
with  sureties,  including  therein  the  price  of  other  articles  bought  at  the 
same  time;  nor  by  the  further  fact,  that  the  creditor  recovered  judgment 
on  the  note  against  him  and  the  sureties.      Wright  v.  Rice,  43. 

4.  Exemption  of  personal  property,  pleadable  by  wife,  in  bar  of  action  for  nec- 

essaries.— In  an  action  against  husband  and  wife,  seeking  to  subject  the 
wife's  statutory  separate  estate  to  the  payment  of  a  debt  for  ''articles  of 
comfort  and  support  of  the  household"  (Rev.  Code,  §  2376),  the  wife 
may  claim  a  statutory  exemption  in  the  property  sought  to  be  subjected. 
Schuessler  &  Co.  v.   Wilson,  516. 

5.  Husband's  marital  rights  at  common  law. — By  the  common   law,   marriage 

operates  a  gift  to  the  husband  of  all  the  movable  effects  of  the  wife 
which  are  in  possession  at  the  time,  and  of  all  choses  in  action  which 
he  reduces  to  possession  during  the  coverture;  and  he  is  also  entitled 
to  all  her  personal  earnings  as  they  accrue.  McAnally  v.  O'Neal  &  O'Neal, 
299. 

6.  Wife's  earnings  ;  gift  by  husband  to  wife. — Under  our  statutes,  as  at  com- 

mon law,  the  wife's  earnings  belong  to  the  husband,  and  he  cannot  give 
them  to  her,  to  the  prejudice  of  his  existing  creditors;  but,   as  against 
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subsequent  creditors,  the  gift  would  be  valid,  unless  tainted  with  a 
fraudulent  intent.      Glaze  v.  Blake,  379. 

7.  Wife's  equitable  separate  estate ;  how  created  and  charged.  — Under  the   de- 

cisions of  this  court,  made  prior  to  1868,  and  now  re-established  under 
the  present  organization  of  the  court,  a  deed  conveying  property  to  a 
married  woman,  to  her  "sole  and  separate  use,"  creates  in  her  an  equi- 
table (as  contra-distinguished  from  a  statutory)  separate  estate;  which, 
in  the  absence  of  words  restraining  her  power  of  alienation,  she  may 
mortgage,  or  otherwise  charge,  as  it  she  were  sole  and  unmarried.  Rob- 
inson v.  O'Neal,  541. 

8.  When  wife  can  not  come  into  equity. — For  the  recovery  of  lands  which  be- 

long to  her  statutory  separate  estate,  a  married  woman  has  a  complete 
and  adequate  remedy  by  action  at  law  (Rev.  Code,  §  2525),  and  there- 
fore can  not  come  into  equity,  without  showing  some  special  reason  for 
its  interposition.  (Overruling  Barclay  v.  Plant,  50  Ala.  509-22. )  Plant 
v.  Barclay,  561. 

9.  Contract  of  married  woman ;  validity  of  mortgage  by  her. — The  general  rule 

is,  that  a  married  woman  can  not  make  any  contract  which  will  bind 
her  personally,  and  cannot  execute  a  valid  mortgage  on  her  property, 
as  security  for  her  own  debt,  or  the  debt  of  another  person;  and  when 
an  effort  is  made  to  enforce  a  contract  or  mortgage  against  her,  it  must 
be  affirmatively  shown  that  she  has  been  relieved  of  the  disabilities  of 
coverture.     McDonald  v.  Mobile  Life  Insurance  Co.  468. 

10.  Mortgage  by  husband  and  wife,  for  purchase-money  of  land. — If  a  married 

woman  purchases  land,  taking  the  title  to  herself,  and  executes,  jointly 
with  her  husband,  a  promissory  note  for  the  purchase-money,  and  a 
mortgage  on  the  land  to  secure  its  payment,  she  can  not  set  up  her  cov- 
erture in  bar  of  a  foreclosure.     Strong  <fc  Wife  v.  Waddell,  471. 

11.  Same. — If  husband  and  wife  purchase  lands,  taking  the  title  in  the  name 

of  the  wife,  making  partial  payment  of  the  purchase-money  with  funds 
belonging  to  her  statutory  separate  estate,  and  executing  a  mortgage  on 
the  lands  to  secure  the  unpaid  balance,  such  mortgage  is  a  valid  security 
for  the  debt  in  equity,  whatever  may  be  its  operation  at  law:  and  the 
wife  cannot  be  permitted  to  repudiate  the  transaction,  and  charge  the 
lands  with  the  reimbursement  of  her  moneys  expended  in  the  purchase, 
except  for  fraud  or  collusion  between  the  husband  and  the  vendor. 
Smith  v.  Carson,  456. 

12.  Conveyance  of  wife's  statutory  separate  estate.—  Under  statutory  provisions 

in  this  State  (Rev.  Code,  '§§  1552,  2773).  the  statutory  separate  estate  of 
a  married  woman  can  only  be  conveyed  by  the  joint  deed  of  herself  and 
her  husband,  acknowledged  by  them,  or  attested  by  two  witnesses: 
where  a  deed  is  executed  by  the  wife  alone,  usiug  words  of  conveyance, 
and  reciting  that  she  is  a  married  woman,  and  her  husband  executes  an- 
other instrument  under  seal,  on  the  same  paper,  and  at  the  same  time, 
declaring  that  he  does  "consent  to  and  approve  the  sale  and  convey- 
ance to  the  within  named  W.  T."  [grantee],  "for  the  consideration,  and 
upon  the  terms  expressed  in  the  within  and  foregoing  instrument  of 
transfer  and  conveyance,"— this  is  the  deed  of  the  wife  only,  and  is  not 
a  compliance  with  the  requisitions  of  the  statute.  Hammond  v.  Thomp- 
son, 589. 

13.  Marriage  among  slaves. — During   the   existence   of  slavery   in   Alabama, 

slaves  were  incapable  of  contracting  valid  marriages,  and  their  children 
had  no  inheritable  blood;  aud  since  the  abolition  of  that  institution, 
although  cohabitations  between  slaves,  existing  at  the  time  of  emanci- 
pation, were  declared  valid  marriages  bjr  ordinance  No.  23  of  the  con- 
vention of  1867,  neither  that  ordinance,  nor  the  amendatory  act  ap- 
proved December  31.  1868.  by  which  its  provisions  were  extended  to  a 
subsequent  date,  gave  validity  to  connections  which  had  terminated  be- 
fore emancipation,  nor  imparted  heritable  blood  to  the  children  of  such 
connections,  (Overruling  Stikes  v.  Swanson,  44  Ala.  633;  and  Baden  v. 
Ivey,  51  Ala.  381.)     Cantalou  v.  IIoou,  5J9, 
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INFANTS. 

1.  How  infant  may  sue. — A  petition  for  the  partition  of  property,   owned 

partly  by  an  infant  (Rev.  Code,  §  3105),  may  be  filed  in  the  name  of 
the  infant  by  his  next  friend,  or  in  the  name  of  his  guardian.  Strange 
v.   Gunn,  611. 

2.  Waiver  of  irregularities,  where  infants  are  parties.  — Where  infants  are  parties 

defendant  to  such  statutory  proceeding,  their  rights  are  neither  waived 
nor  prejudiced  by  the  failure  of  their  guardian  ad  litem  to  object  to  the 
premature  hearing  of  the  petition,  nor  by  the  failure  to  sever  from  the 
adult  defendants  in  assigning  errors.     Jones  v.  Jones,  612. 

3.  Domicile  of  infant.  — As  a  general  rule,  the  domicile  of  an  infant,  during 

his  minority,  is  that  of  his  father  ;  and  he  can  not  change  it  by  any  act 
of  his  own,  though  it  may  be  changed  by  his  father.     Metcalf  v.  Low- 
tlier's  Executrix,  312. 
See,  also,  Estates  of  Decedent,  5. 

INSURANCE. 

1.  Proof  of  application  for  policy. — A  written  application  for  a  policy  of  life 
insurance  is  the  highest  and  best  evidence  of  what  it  contains;  and  its 
contents  can  not  be  proved  by  secondary  evidence,  until  its  loss  or 
destruction  is  shown,  or,  if  it  is  in  the  possession  of  the  company, 
until  there  has  been  some  proper  effort  to  procure  it.  Lewis  v.  Hudmon 
&  Brother,  186. 

JUDGMENTS  AND  DECREES. 

1.  Judgment  by  default,  in  detinue. — In  detinue,   or  the  corresponding  statu- 

tory action  for  the  recovery  of  personal  property  in  specie,  the  rendition 
of  judgment  final  by  default,  without  the  intervention  of  a  jury,  ascer- 
taining the  value  of  the'  property,  and  assessing  the  damages  for  its 
detention,  is  erroneous.     Chandler  v.  Jones,  595. 

2.  Form  of  judgment  in  action  against  husband  and  wife. — In  an  action  against 

husband  and  wife,  seeking  to  charge  the  wife  s  statutory  separate  estate 
with  the  price  of  necessaries  furnished  to  the  family  (Rev.  Code,  §  2376), 
on  a  verdict  for  the  plaintiff,  judgment  should  not  be  rendered  against 
the  wife  personally;  but,  if  so  rendered,  the  judgment  would  be  here 
corrected  and  affirmed,  on  appeal  by  the  defendants,  if  the  record  con- 
tained no  other  error.     Howard  v.   DougMie,  511. 

3.  Judgment  corrected  and  affirmed. — In  an  appeal  case  from  a  justice's  court, 

brought  to  this  court  by  appeal  at  the  instance  of  the  defendant,  the 
rendition  of  judgment  in  favor  of  the  holder  of  the  legal  title,  for  the 
use  of  the  party  really  interested,  will  be  regarded  as  a  mere  clerical 
misprision,  and  here  corrected  at  the  costs  of  the  defendant,  when  the 
record  shows  that  the  original  complaint  was  properly  filed  in  the  name 
of  the  party  really  interested,  and  that  the  holder  of  the  legal  title  was 
brought  in  by  amendment,  a  demurrer  to  the  complaint  being  improp- 
erly sustained.    Levystein  &  Simon  v.  Marks  <£*  Co.  564. 

4.  Judgment  against  surety  by  confession  or  default.— Although  a  surety,  when 

sued,  is  prohibited  from  suffering  judgment  to  go  against  him  by  con- 
fession or  default,  "if  the  principal  debtor,  on  being  notified  of  the 
pending  suit,  is  willing  to  defend  the  suit  at  his  own  cost "  (Rev.  Code, 
§  3073);  yet,  if  he  suffers  judgment  to  go  against  him  without  making 
any  defense,  and  without  notice  to  his  principal,  he  may  maiutain  a 
common-law  action  against  his  principal  to  recover  the  money  paid  on 
such  judgment;  but,  in  such  case,  he  occupies  the  position  of  the  cred- 
itor, suing  on  the  original  debt,  and  is  bound  to  establish  its  validity, 
and  to  repel  all  defenses  against  it.     Riley  v.  Stollworth,  481. 

5.  Plea  of  res  adjudicata. — The  owner  of  mules  transported  by  railroad, 

being  sued  for  the  carrier's  charges  before  a  justice  of  the  peace,  by  an 
assignee  of  the  claim,  set  up  in  defense  that  one  of  the  mules  was 
injured  through  the  negligence  of  the  carrier,  and  sought  to  recoup  his 
damages;  but  the  justice  rendered  judgment  against  him  for  the  full 
amount  of  the  charges:  held,  that  the  judgment  was  a  bar  to  a  subse- 
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quent  action  by  him  against  the  carrier  to  recover  such  damages.  South 
&  North  Ala.  Railroad  Go.  v.  Henlein  &  Barr,  368. 

6.  Conclusiveness  of  judgment  or  decree. — A  decree  rendered  against  an  admin- 

istrator, on  final  settlement  of  his  accounts,  however  conclusive  it  may- 
be against  the  sureties  on  his  official  bond,  is  not  evidence,  as  against 
a  prior  grantee  of  one  of  the  sureties,  except  of  the  fact  and  date  of  its 
rendition,  and  its  amount.     Floyd  v.  Bitter's  Adm'r,  356. 

7.  Same. — A  decree  of  the  Probate  Court,   rendered  on  the  final  settlement 

of  an  administrator's  accounts,  is  conclusive  on  his  sureties,  in  a  subse- 
quent action  on  his  official  bond,  unless  procured  by  fraud  or  collusion; 
and  the  statute  of  limitations  does  not  begin  to  run  in  favor  of  the 
sureties,  until  the  rendition  of  such  decree. — Jones  v.  Bitter's  Adm'r, 
270. 

8.  Probate  decree  on  settlement  of  guardian's  accounts;  conclusiveness  as  to  sure- 

ties, and  garnishment  thereon. — On  final  settlement  of  a  guardian's  ac- 
counts in  the  Probate  Court,  the  decree  should  be  rendered  against  the 
guardian  alone,  and  not  against  him  and  the  sureties  on  his  official 
bond;  and  if  improperly  rendered  against  the  sureties  also,  it  is  never- 
theless not  conclusive  on  them;  and  although  the  statute  authorizes  an 
execution  on  the  decree,  against  him  and  his  sureties  (Rev.  Code,  §  2450), 
it  will  not  support  a  garnishment  against  the  sureties,  nor  a  judgment 
against  a  garnishee  who  admits  an  indebtedness  to  them.  (Bbickell, 
C.  J.,  dissenting).     Smith  v.  Jackson,  25. 

9.  Who  may  sue  on  judgment. — A  judgment  not  being  a  "contract,  express 

or  implied,  for  the  payment  of  money"  (Rev.  Code,  §  2523),  an  action 
on  it  can  not  be  brought  in  the  name  of  the  assignee,  or  party  really 
interested,  but  must  be  brought  in  the  name  of  the  original  plaintiff, 
or,  after  his  death,  in  the  name  of  his  personal  representative.  Master- 
son  v.  Gibson,  56. 

10.  Garnishment  of  debt  due  by  judgment. — It  is  settled  by  the  former  decisions 

of  this  court,  that  a  debt  due  by  judgment  may  be  reached  by  a  gar- 
nishment issued  from  the  same  court  iu  which  the  judgment  was  ren- 
dered; and  a  judgment  in  a  different  court  falls  within  the  equity,  if 
not  within  the  terms,  of  the  present  statute  (Rev.  Code,  §  2951),  which 
authorizes  the  attachment  and  garnishment  of  a  debt  on  which  an  action 
is  pending  in  another  court.     Calhoun  v.    Whittle,  138. 

11.  Chancery  decree  against  administrator,    in  favor  of  legatee. — A  decree  in 

chancery  against  an  administrator,  in  favor  of  a  legatee,  for  the  amount 
due  on  his  legacy,  is  the  personal,  individual  debt  of  the  administrator, 
and  not  a  debt  due  from  him  in  his  representative  character;  and 
although  it  directs  that  execution  on  it  shall  be  levied  of  the  goods  and 
chattels  of  the  testator,  this,  if  not  a  mere  clerical  misprision,  amenda- 
ble of  course,  does  not  change  the  character  or  legal  effect  of  the  decree, 
when  it  becomes  the  foundation  of  a  distinct  suit  in  another  tribunal. 
lb.  138. 

12.  Same,  in  Javor  of  life-tenant. — A  decree  in  chancery  against  an  adminis- 

trator, directing  payment  of  a  bequest  to  a  legatee  who  is  only  a  tenant 
for  life,  without  requiring  a  suitable  bond  lor  the  protection  of  the 
interests  of  the  remaindermen,  is  erroneous;  yet,  if  the  administrator 
takes  no  steps  to  correct  or  reverse  it,  he  can  not  collaterally  impeach  it, 
nor  claim  any  advantage  from  the  error  when  sued  on  the  decree.  lb. 
138. 

13.  Fraudulent  chancery  decree. — A  decree  in  chancery  is  fraudulent  and  void 

as  to  persons  who  were  not  made  parties  to  the  suit,  and  whose  rights 
were  known  to  be  involved;  and  a  purchaser  at  a  sale  under  such 
decree,  having  knowledge  of  the  defect,  is  not  entitled  to  protection. 
Dunklin  v.  Harvey,  177. 

14.  Decree  enforcing  vendor's  lien  on  land;  when  set  aside  for  fraud,  at  instance 

of  purchaser  for  valuable  consideration  without  notice. — A  decree  in  chan- 
cery, enforcing  a  vendor's  lien  on  land,  in  favor  of  an  assignee  of  one  of 
the  notes  given  for  the  purchase-money,  will  be  set  aside  for  fraud,  at 
the  instance  of  a  sub-purchaser  for  valuable  consideration  without 
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notice,  who  was  uot  made  a  party  to  the  suit,  although  he  was  known 
to  be  in  possession  of  the  land  under  claim  of  title,  and  had  been  in 
open  and  notorious  possession  for  ten  years,  and  had  obtained  the  legal 
.  title  from  the  original  vendor  before  the  commencement  of  the  suit. 
lb.  177. 

15.  Judgments  rendered  during  late  war;  sale  of  lands  under. — A  sale  of  lands 

under  execution,  issued  on  a  judgment  which  was  rendered  during  the 
late  war,  is  valid,  and  can  not  be  set  aside  in  equity  on  that  ground. 
Hill  v.  Armistead,  118. 

16.  Injunction  of  confessed  judgment,  at  suit  of  defendant's  surety. — A  judgment, 

obtained  by  confession,  in  an  action  commenced  by  statutory  attach- 
ment against  the  defendant's  crop,  in  favor  of  a  person  claiming  under 
a  certificate  of  purchase  at  a  tax  collector's  sale,  is  a  fraud  against  the 
defendant's  surety  on  the  replevin  bond,  to  whom  the  rents  were  right- 
fully paid  as  landlord;  and  it  will  be  enjoired  at  his  instance,  when  the 
defendant  is  insolvent.     Costley  v.  Allen,  198. 

17.  Conclusiveness  of  chancery  decree,  as  between  distributees  and  administrator. 

A  decree  in  chancery  against  an  administrator,  in  favor  of  one  of  the 
distributees  of  his  intestate's  estate,  for  his  distributive  share  of  a  spe- 
cific fund,  which  the  administrator  had  collected,  and  which,  not  being 
needed  for  the  purposes  of  administration,  he  had  distributed  among  all 
the  other  parties  entitled  to  it,  retaining  said  distributee's  share  on 
account  of  unsettled  transaction^  between  him  and  the  foreign  admin- 
istrators of  the  estate. — does  not  conclude  or  bar  the  other  distributees, 
who  were  not  parties  to  the  suit,  from  asking  equitable  relief  against 
the  decree,  on  the  ground  that  said  distributee  has  received  more  than 
his  proper  share  of  the  estate,  including  the  assets  in  the  foreign  juris- 
diction, and  is  insolvent;  but,  as  to  any  set-off,  or  claim  for  damages, 
on  accouut  of  said  distributee's  conversion  or  appropriation  of  assets, 
which  might  have  been  available  to  the  administrator  in  defense  of  that 
suit,  and  which  was  in  fact  then  presented  and  adjudicated,  the  decree 
is  conclusive.     Wright  v.  Phillips,  69. 

18.  Conclusiveness  of  ch-ancery  decree  in  bar  of  another  suit. — A  decree  in  chan- 

cery, dismissing,  for  want  of  equity,  a  bill  filed  by  a  purchaser  of  lands 
at  a  sale  made  by  an  order  of  the  Probate  Court,  against  the  personal 
representative  and  heirs,  to  compel  a  specific  performance  of  the  con- 
tract, and  the  execution  of  a  conveyance,  does  not  conclude  a  sub- 
purchaser, to  whom  he  had  sold  and  conveyed  all  his  interest  in  the 
land  before  filing  his  bill,  from  maintaining  another  suit  for  the  same 
purpose,     lodd  v.  Flournoy's  Heirs,  100. 

19.  Payment  of  judgment  to  attorney. — An  attorney  at  law  has   authority  to 

receive  payment  of  a  judgment  which  he  has  obtained  for  his  client; 
and  a  payment  to  him,  even  by  a  stranger,  is  a  satisfaction  of  the  judg- 
ment as  against  the  plaintiff  therein.     Frazter  v.  Parks'  Adm'r,  363. 

JUSTICE  OF  THE  PEACE. 

1.  Official  bond  of  justice  of  the  peace ;  liability  under. — The  requisition  of  an 
official  bond  from  a  justice  of  the  peace,  conditioned  for  the  faithful 
performance  of  his  duties  (Kev.  Code,  §§  840,  157),  does  not  increase 
his  liability  to  civil  suits,  nor  make  any  official  dereliction  actionable 
which  was  not  already  actionable:  it  only  renders  him  and  his  sureties, 
liable  for  acts  for  which,  without  a  bond,  he  alone  was  liable.  Irion  v. 
Lewis.  190. 

2.  W  hen  action  lies  against  justice  of  the  peace.— For  corrupt  official   mis- 

conduct on  the  trial  of  a  cause  within  his  jurisdiction,  a  justice  of  the 
peace  is  not  liable  to  a  civil  action,  but  can  only  be  punished  crimi- 
nally,    lb.   190. 

3.  Attachment  cases  before  justice  of  the  peace  ;  what  objections  are  not  availa- 

ble on  appeal. — When  an  attachment  case  is  commenced  before  a  justice 
of  the  peace,  and  taken  by  appeal  to  the  Circuit  Court,  no  objection  can 
be  raised  to  the  regularity  of  the  proceedings  which  was  not  taken  be- 
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fore  the  justice  (Rev.  Code,  §  3296),  although  it  might  be  fatal  to  the 
proceedings  if  originally  commenced  in  that  court.  Staggers  v.  Wash- 
ington, 225. 

4.  Plea  to  jurisdiction  of  justice  of  the  peace ;  waiver  of. — In  an  action  for  the 

recovery  of  personal  property  in  specie,  commenced  in  a  justice's  court, 
and  carried  by  appeal  or  statutory  certiorari  to  the  Circuit  Court,  where 
cases  so  brought  up  are  required  to  be  tried  de  novo,  "without  regard  to, 
any  defect  in  the  summons  or  other  proceedings  before  the  justice' 
(Rev.  Code,  §  2772),  no  objection  can  be  raised  to  the  jurisdiction  ol 
the  justice,  on  account  of  the  value  of  the  property  exceeding  the 
amount  of  which  he  has  jurisdiction,  when  that  question  was  not  raised 
before  him.  (Overruling  Pearce  v.  Pope,  42  Ala.  319.)  Glaze  v.  Blake,37d. 

5.  Same. — It  seems  that,  if  a  justice  of  the  peace  renders  a  judgment  in   a 

matter  of  which  he  has  not  jurisdiction,  or  for  an  amount  beyond  his 
jurisdiction,  it  may  be  vacated  and  quashed  in  the  Circuit  Court,  on 
certiorari  as  at  common  law,  issued  from  that  court,  if  the  defect  ap- 
pears on  the  face  of  the  papers  sent  up  by  the  justice,  although  the  ob- 
jection was  not  raised  before  him.     lb.  379. 

6.  Appeal  from  justice's  court;  how  tried  ;  complaint. — On  appeal  from  a  jus- 

tice's court,  if  the  sum  claimed  does  not  exceed  twenty  dollars,  the  case 
must  be  tried  by  the  court  without  the  intervention  of  a  jury  (Rev. 
Code,  §  2773).  and  no  complaint  is  necessary;  but,  if  a  complaint  is 
filed,  though  it  may  be  brief,  the  rules  of  pleading  must  be  observed. 
Levy  stein  &  Simon  v.  Marks  &  Co.  564. 

7.  Same;  who  is  proper  party  plaintiff. — Actions  "founded  on   any   contract, 

express  or  implied,"  when  commenced  in  a  justice's  court  (Rev.  Code, 
§  3204),  "must  be  brought  in  the  name  of  the  party  really  interested, 
whether  he  have  the  legal  title  or  not ."     lb.  564. 

8.  Judgment  conxcted  and  affirmed. — In  an  appeal  case  from  a  justice's  court, 

brought  to  this  court  by  appeal  at  the  instance  of  the  defendant,  the 
rendition  of  judgment  in  favor  ot  the  holder  of  the  legal  title,  for  the 
use  of  the  party  really  interested,  will  be  regarded  as  a  mere  clerical 
misprision,  and  here  corrected  at  the  costs  of  the  defendant,  when  the 
record  shows  that  the  original  complaint  was  properly  filed  in  the  name 
of  the  party  really  interested,  and  that  the  holder  of  the  legal  title  was 
brought  in  by  amendment,  a  demurrer  to  the  complaint  being  improp- 
erly sustained.     1  b.  561. 

9.  Appeals  from  justices'  court,  under  act  of  Bee.  2ilh,  1868,  dispensing  with 

security  for  costs. — Under  the  "act  relating  to  appeals  from  justices' 
courts,"  approved  December  24th,  1868  (Sess.  Acts,  439),  which  dis- 
penses with  security  for  the  costs  on  affidavit  being  made  that  the  party 
is  unable  to  give  security;  an  affidavit,  which  states  that  the  person 
making  it  is  unable  to  give  any  other  security  than  a  certain  named  per- 
son, is  not  a  compliance  with  the  terms  of  the  statute,  and  does  not  au- 
thorize the  clerk  to  take  that  person  as  sole  surety;  and  an  order  of  the 
probate  judge,  to  whom  the  petition  for  a  certiorari  was  addressed,  di- 
recting the  clerk  to  issue  the  writ  as  prayed,  taking  bond  in  a  specified 
sum  with  said  person  as  surety,  is  coram  non  judice,  and  affords  no  pro- 
tection to  the  clerk.     Buckley  v.  Wilson,  393. 

10.  Ktecution  from  justice's  court ;  by  whom  levied. — Prior  to   the  passage  of 

the  act  approved  February  26,  1875  (Sess.  Acts  1874-5,  p.  180),  an  exe- 
cution issued  by  a  justice  of  the  peace,  or  by  a  notary  public  acting  as 
a  justice,  though  improperly  directed  to  the  sheriff,  could  only  be  levied 
by  a  constable  (Rev.  Code,  §§  3231,  3242),  and  a  levy  by  the  sheriff  was 
void.     Jones  v.  Calloway's  Adm'r,  46. 

11.  Order  for  s<de  of  lands,  under  execution  from  justice's  court. — An  order  for 

the  sale  of  lands,  granted  by  the  Circuit  Court,  under  the  levy  of  an  ex- 
ecution issued  by  a  justice  of  the  peace,  is  void,  whon  either  the  execu- 
tion or  the  levy  is  void.     76.  46. 

12.  When   mandamus  lies  to  justice  of  the  peace. — A  mandamus  will  not  lie 

from  the  Circuit  Court  to  a  justice  of  the  peace,  to  compel  him  to  vacate 
and  set  aside  a  judgment  by  default  in  an  attachment  case,  on  the 
ground  that  it  was  prematurely  rendered.     Bavidson  v.   Washburn,  596. 
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1.  Contract  for  cultivation  of  crop  on  shares. — A  contract  for  the   cultivation 

of  land,  between  the  owner  and  a  laborer,  by  which  it  is  agreed  that 
each  shall  furnish  a  certain  number  of  horses,  and  feed  his  own  stock, 
and  that  the  crop  shall  be  divided  between  them,  creates  a  tenancy  in 
common  in  the  crop,  and  not  the  relation  of  landlord  and  tenant  be- 
tween the  parties.     Brown  v.  Coats,  439;  Smith  &  Co.  v.  Bice,  417. 

2.  Landlord's  title  to  crops,  for  rent  payable  in  kind.  — The  landlord's   title   or 

claim  to  crops  grown  on  rented  lands,  for  rent  payable  in  kind,  will  not 
support  a  statutory  claim  suit,  until  there  has  been  a  division,  and  his 
share  has  been  set  apart  to  him.     Treadway  v.  Treadicay's  Executor,  390. 

3.  Sale  of  leased  premises  during  term  ;  r'ujht  to  rents  afterwards  fatting  due. 

When  leased  premises  are  sold,  during  the  term,  under  a  decree  in  a 
chancery  cause  to  which  the  lessor  and  lessee  are  both  parties,  the  pur- 
chaser is  entitled  to  the  rent  which  afterwards  fall  due,  and  the  lessor 
cannot  recover  it  by  action;  although  the  sale  was  not  confirmed  until 
after  the  expiration  of  the  lease,  and  the  lessee  remained  in  the  undis- 
turbed possession  during  the  entire  term.     Hand   v.  Liles,  143- 

4.  Cost  of  saving  and  gathering  crop  by  receiver. — As  between   landlord  and 

tenant,  the  latter  is  chargeable  with  the  cost  and  expense  of  saving  and 
gathering  the  crop,  through  the  instrumentality  of  a  receiver;  and  if  the 
landlord  receives  the  entire  crop,  which  is  mainly  saved  through  the 
services  of  the  receiver,  and  is  compelled  to  pay  the  compensation  al- 
lowed to  the  receiver,  he  is  entitled  to  a  credit  for  the  amount  so  paid, 
as  against  the  tenant,  whose  duty  it  was  to  save  and  gather  the  crop. 
Beckwith  v.  Carroll,  12. 

LEGACY  AND  DEVISE. 

1.  Legacies  held  to  be  vested,  not  contingent. — Where  a  testator,  declaring^  that 
he  had  made  greater  advancements  to  his  deceased  son  than  to  his  de- 
ceased daughter,  their  three  children  being  his  only  devisees  and  lega- 
tees, and  tliat  he  wished  to  "make  them  all  equal  at  my  [his]  death," 
directed  his  executors  to  keep  his  estate  together,  and  to  cultivate  his 
plantation  with  his  slaves,  buying  or  selling  land  at  their  discretion, 
until  his  said  grandchildren  should  marry  or  come  to  the  age  of  twenty- 
one  years,  "when  an  equal  division  of  all  the  estate  shall  then  be  made 
between  them,  or  the  survivors;"  further  declaring,  "should  my  grand- 
daughter live  to  become  entitled  to  the  one-third  part  of  my  estate,  as 
above  provided,  it  is  my  will  and  intention  that  she  shall  take  and  hold 
her  share  of  the  estate,  when  allotted  to  her,  for  her  sole  and  separate 
use;"  directing  that  the  proceeds  of  the  crops,  or  a  sufficient  part  there- 
of, be  appropriated  to  the  maintenance  and  education  of  his  said  grand- 
children, to  be  equally  divided  between  them,  "until  the  time  herein 
specified  for  the  division  of  the  estate  among  them;"  and  that  the  mon- 
ey paid  out  by  the  executors  in  their  maintenance  and  education,  "prior 
to  the  distribution  of  the  estate  between  them,"  should  be  stated  by 
the  executors  on  their  final  settlement,  "and  charged  to  each  distribu- 
tee on  final  division;"  there  being  no  residuary  clause,  and  no  bequest 
over:  held,  that  the  legacies  were  vested,  not  contingent,  though  the 
time  of  distribution  was  postponed.     Foster  v,  Holland,  474. 

2.  Devise  and  bequest  of  estate  for  life,  with  unlimited  potcer  of  disposition,  and 

remainder  over. — A  devise  of  an  express  estate  for  life,  with  general 
power  of  disposition — "without  restriction,  and  without  being  account- 
able for  the  same" — whatever  might  be  its  construction  if  uncontrolled 
by  statutory  provisions,  is,  by  the  express  words  of  the  statute  (Rev. 
Code,  §  1595),  enlarged  into  an  absolute  estate  in  fee,  only  in  favor  of 
creditors  and  purchasers,  and  future  interests  limited  thereon  are  pre- 
served; and  although  the  statute  speaks  only  of  lands,  the  same  rule  of 
construction  must  be  applied  to  both  real  and  personal  property,  when 
given  by  the  same  words,  and  in  the  same  clause  of  the  will.  Alfoi'd  v. 
Alford,  350. 

3.  Will  construed  as  creating  estate  for  life  in  widow  and  son,  charged  with  sup- 

port of  daughters,  and  intestacy  as  to  fee. — A  will  contained  the  follow- 
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ing  provisions:  "I  give,  devise,  and  bequeath  unto  my  beloved  wife 
and  son  George  all  my  real  and  personal  estate,  to  support  them  during 
their  natural  lives;  and  immediately  after  my  decease,  it  is  also  my  de- 
sire that  my  sou  Alexander  take  the  management  and  control  of  the  ne- 
groes and  plantation,  for  his  mother,  and  brothers,  and  sisters;  and  it 
is  also  my  desire  that  Sarah,  Nancy,  and  Mary"  [testator's  daughters] 
"have  their  support.  It  is  also  my  desire  that  Thomas  work  with  his 
brother  Alexander  in  helping  to  make  a  support  for  the  family,  and  to 
assist  him  in  paying  the  debts  of  the  estate.  I  aleo  constitute,  nomi- 
nate, and  appoint  Alexander  and  John  as  my  executors."  Held,  that 
the  widow  and  George  took  an  estate  for  life  in  all  the  property,  as  ten- 
ants in  common,  charged  with  the  support  of  the  three  daughters  out 
of  the  income;  that  the  trust  to  manage  and  control,  confided  to  Alex- 
ander, continued  only  during  the  existence  of  the  estate  for  life;  and 
that  there  was  an  intestacy  as  to  the  reversion  of  the  entire  estate. 
Ghiffin  v.  Pringle,  486. 

LIMITATIONS,  STATUTE  OF. 

1.  Limitation  of  action  Jor  recovery  of  land. — A  statutory  action  in  the   na- 

ture of  ejectment,  commenced  on  the  Kith  April,  1874,  and  founded  on 
a  right  of  action  which  accrued  in  1863,  is  not  barred  by  the  statute  of 
limitations  of  ten  years  (Rev.  Code,  §  2900),  since  the  statute  did  not 
run  from  the  llth  January,  1861,  until  the  21st  September,  1865.  An- 
derson v.  McLear,  621. 

2.  Statutory  bar  to  recovery  of  personal  property. — The  exclusive  possession  of 

personal  property,  under  claim  of  ownership,  for  more  than   six  years, 
bars  any  action  to  recover  it  or  any  interest  in  it  by  another.     Strange 
.  v.  Graham,  614. 

3.  Exception  in  favor  of  lunatics. — A  person  who  is  a  lunatic,  or  non  compos 

mentis,  is  excepted  from  the  operation  of  the  statute  of  limitations  (Rev. 
Code,  §  2910)  so  long  as  the  disability  continues,  but  not  exceeding 
twenty  years.     Taylor  u.  Forsey,  426. 

4.  What  is  open  account. — A  claim  for  an  annuity  of  a  sum   certain,  created 

by  deed,  charged  on  lands,  and  payable  aunually  during  the  life  of  the 
annuitant,  is  not  an  opeu  account  within  the  statute  of  limitations  of 
three  years  (Eev.  Code,  §2904.)    lb.  426. 

5.  How  pleaded  to  set-off. — When  the  statute  of  limitations  is  pleaded   to  a 

set-off,  the  plea  relates  to  the  cotntnencement  of  the  action,  and  not  to 
the  time  of  filing  the  plea;  and  the  validity  of  the  set-off  is  preserved 
by  the  statute  (Rev.  Code,  §  2647),  if  it  was  not  barred  when  the  plain- 
tiffs cause  of  action  accrued.     Riley  v.  Stallworth,  481. 

6.  How  taken  advantage  of ,  inequity. — When  the  case  stated  in   the  bill  is, 

prima  facie,  within  the  statute  of  limitations,  as  applied  in  equity,  or 
offensive  to  the  rules  adopted  in  equity  for  the  discouragement  of  stale 
demands,  the  objection  may  be  taken  by  demurrer,  without  plea  or  an- 
swer; but,  when  the  bill  seeks  to  recover  property,  real  or  personal,  it 
does  not  fall  within  this  rule,  unless  it  shows  on  its  face  that  there  has 
been  a  possession,  hostile  to  the  title  asserted  by  the  complainants,  for 
a  period  of  time  which  would  bar  a  corresponding  legal  title.  Shorter 
v.  Smith,  208. 

7.  S«me. — Possession  is  presumed  to  be   rightful,  and  in   subordination   to 

the  title,  in  the  absence  of  averments  and  proof  to  the  contrary;  and 
where  the  bill  shows  an  undoubted  equitable  title  in  the  complainants, 
and  seeks  a  divestiture  of  the  outstanding  naked  legal  title  in  the  heirs 
of  the  deceased  trustee,  a  defendant  who  is  alleged  to  be  in  possession, 
and  committing  waste,  but  whose  possession  is  not  shown  to  be  hostile 
to  the  complainants,  cannot,  by  demurrer,  set  up  the  statute  of  limita- 
tions, or  the  staleuess  of  the  complainants'  demand,  though  it  appears 
to  be  more  than  thirty  years  old.     lb.  208. 

8.  When  statute  runs  in  favor   of  administrator's  sureties. — A  decree  of  the 

Probate  Court,  rendered  on  the  final  settlement  of  an  administrator's 
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accounts,  is  conclusive  on  his  sureties,  in  a  subsequent   action   on   his 
official  bond,  unless  procured  by  fraud  or  collusion;  and  the  statute  of 
limitations  does  not  begin  to  run  in  favor  of  the  sureties,  until  the  ren- 
dition of  such  decree.     Jones  v.  RUter's  Adm'r,  270. 
See,  also,  Adverse  Possession. 

MANDAMUS. 

1.  When  wnt  lies  to  justice  of  the  peace.  —A  mandamus  will  not  lie  from  the 

Circuit  Court  to  a  justice  of  the  peace,  to  compel  him  to  vacate  and  set 
aside  a  judgment  by  default  in  an  attachment  case,  on  the  ground  that 
it  was  prematurely  rendered.     Davidson  v.  Washburn,  596. 

2.  When  to  Commissioners'    Court.— When  the  validity  and   amount  of  cou- 

pons, annexed  to  bonds  issued  by  a  county  in  aid  of  a  railroad  com- 
pany, are  definitely  fixed  by  the  statute  under  which  the  bonds  are  is- 
sued, so  that  their  presentment  to  the  Commissioners'  Court  for  allow- 
ance is  not  necessary;  if  that  court  refuses  to  levy  a  tax  for  their  pay- 
ment, mandamus  lies  to  compel  it.     Shinbone  v.  Randolph  County,  183. 

MAKRIAGE. 

See  Husband  and  Wife,  13. 

MORTGAGE. 

1.  Mortgage  of  personal  property ;  form  and  requisites  of. — A  valid  mortgage 

of  personal  property  may  be  created  by  verbal  contract;  consequently, 
if  it  be  reduced  to  writing,  informalities  in  its  execution  or  attestation 
do  not  affect  its  validity.     Ala.    Wareliouse  Company  v.  Levels,  514. 

2.  Parol  mortgage  of  crop. — A  valid  mortgage  of  a  growing  crop,  or  a  crop 

to  be  planted,  may  be  made  by  parol;  and  a  verbal  agreement  to  pay 
an  existing  debt  and  supplies  to  be  furnished  during  the  year,  "out  of 
the  first  cotton  that  may  be  gathered,"  is  sufficiently  definite  and  spe- 
cific in  the  description  of  the  property.     Stearns  v.  Gafford,  544. 

3.  Same;  claim  of  exemption. — A  verbal  promise  by  a  tenant  to  his  landlord, 

from  whom  he  has  rented  land  to  be  cultivated  on  shares,  "that  every- 
thing he  had,  and  the  crop  to  be  made,  should  be  bound  for  the  amount" 
of  supplies  furnished  or  procured  for  him,  creates  a  valid  parol  mort- 
gage; and  against  such  mortgage,  a  claim  of  exemption  is  inoperative. 
Brown  v.  Coals,  439. 

4.  Validity  of  mortgage  by  married  woman.  — The  general  rule  is,  that  a  mar- 

ried woman  can  not  make  any  contract  that  will  bind  her  personally, 
and  can  not  execute  a  valid  mortgage  on  her  property,  as  security  for 
her  own  debt,  or  the  debt  of  another  person;  and  when  an  effort  is  made 
to  enforce  a  contract  or  mortgage  against  her,  it  must  be  affirmatively 
shown  that  she  has  been  relieved  of  the  disabilities  of  coverture.  Mc- 
Donald v.  Mobile  Life  Insurance  Co.  468. 
6.  Mortgage  by  husband  and  wife,  for  purchase-money  of  land, — If  husband 
and  wife  purchase  lauds,  taking  the  title  in  the  name  of  the  wife,  mak- 
ing partial  payment  of  the  purchase-money  with  funds  belonging  to  her 
statutory  separate  estate,  and  executing  a  mortgage  on  the  lands  to  se- 
cure the  unpaid  balance,  such  a  mortgage  is  a  valid  security  for  the  debt 
in  equity,  whatever  may  be  its  operation  at  law;  and  the  wife  cannot  be 
permitted  to  repudiate  the  transaction,  and  charge  the  lands  with  the 
reimbursement  of  her  moneys  expended  in  the  purchase,  except  for 
fraud  or  collusion  between  the  husband  and  the  vendor.  Smith  v.  Car- 
son, 456. 

6.  Same. — If  a  married  woman  purchases  land,  taking  the  title  to   herself, 

and  executes,  jointly  with  her  husband,  a  promissory  note  for  the  pur- 
chase-money, and  a  mortgage  on  the  land  to  secure  its  payment,  she 
can  not  set  up  her  coverture  in  bar  of  a  foreclosure.  Strong  &  Wife  v. 
Waddell,  471. 

7.  Estoppel  against  mortgagor,  against  setting  up  outstanding  title. — A  inort- 
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gagor  in  possession  cannot  set  up  an  outstanding  title  in  a  third  per- 
son, in  bar  of  a  bill  for  a  foreclosure  of  the  mortgage,  but  is  estopped 
from  denying  the  title  asserted  against  him.     lb.  471. 

8.  Mortgage  of  personal  property  by  person  in  possession.— Having   posses- 

sion of  personal  property,  by  permission  of  the  owner,  does  not  confer 
the  power  to  sell  or  mortgage  it,  even  in  favor  of  a  bona  fide  purchaser 
for  valuable  consideration  without  notice.     Glaze  v.  Blake,  379. 

9.  Mortgage  of  interest  in  crop  by  tenant  in  common. — If  the  owner  or  tenant 

of  lands,  having  contracted  with  his  laborers  for  the  cultivation  of  a 
crop  on  shares,  by  which  a  tenancy  in  common  in  the  crop  is  created 
between  them,  afterwards  executes  a  mortgage  for  supplies  on  his  in- 
terest in  the  crop,  the  mortgagee  becomes  a  tenant  in  common  with  the 
laborers,  until  there  has  been  a  division  of  the  crop.  Smith  &  Co.  v 
Bice,  417. 

10.  Parol  evidence ;  when  admissible  to  show  terms  of  contract  not  inseiied  in 

mortgage. — When  a  mortgage,  given  for  supplies  furnished  and  to  be  fur- 
nished during  the  current  year,  does  not  state  the  times  when,  nor  the 
quantities  in  which  the  supplies  are  to  be  furnished,  the  stipulations  of 
the  contract  as  to  those  matters  may  be  proved  by  parol.     lb.  417. 

11.  Administrator's  power  over  mortgage. — A  mortgage  is,  in  equity,  but  a  se- 

curity for  a  debt;  and  though  the  legal  title  to  the  mortgaged  lands,  on 
the  death  of  the  mortgagee,  descends  to  his  heirs,  they  hold  it  in  trust 
for  the  administrator,  as  an  incident  to  the  debt;  and  he,  acting  in  good 
faith,  may  release  it,  or  transfer  it  by  an  assignment  of  the  debt.  Bald- 
win v.  Hatchett,  461. 

12.  Sale  of  mortgaged  lands,  under  power,  before  maturity  of  entire  debt.  — Where 

the  condition  of  a  mortgage,  given  to  secure  the  payment  of  several 
promissory  notes,  falling  due  at  different  times,  authorizes  a  sale  of  the 
mortgaged  lands  on  default  being  made  in  the  payment  of  "the  said 
promissory  notes  as  IheyfaU  due,"  the  mortgagor  is  in  default  so  soon  as 
he  fails  to  paymny  one  of  the  notes  at  maturity;  and  the  mortgagee  may 
then  sell  the  entire  premises,  not  being  divisible  without  impairment 
of  their  market  value;  and  he  may  retain,  out  of  the  proceeds  of  sale,  a 
sufficient  amount  to  pay  the  notes  not  then  due.  McLean  v.  Presley's 
Adm'r,  211. 

13.  Foreclosure  of  mortgage  by  sale  under  power.— When  a  mortgage  has  been 

foreclosed  by  a  sale  under  the  power  contained  in  it,  the  mortgagee  can 
not  afterwards  file  a  bill  to  foreclose,  although  he  became  himself  the 
purchaser  at  the  sale,  or  subsequently  bought  from  the  purchaser  at  the 
sale.     lb.  211. 

14.  Purchase  by  mortgagee  at  sale  under  power. — When  the  mortgagee  pur- 

chases, either  by  himself,  or  through  the  intervention  of  a  third  person 
as  his  agent,  at  a  sale  made  by  himself  under  a  power  in  the  mortgage, 
the  sale  will  be  set  aside  in  equity,  on  the  timely  application  of  the 
mortgagor;  or  the  mortgagee  himself  may  come  into  equity,  to  have  the 
uncertainty  of  his  title  resolved,  by  a  confirmation  of  the  sale,  if  agree- 
able to  the  mortgagor,  or  by  a  resale  under  the  order  of  the  court. 
lb.  211. 

15.  Beceiver;  xohen  appointed,  at  instance  of  mortgagee. — A  receiver  of  the  rents 

and  profits  of  mortgaged  lands  will  sometimes  be  appointed,  at  the 
instance  of  the  mortgagee,  in  aid  of  an  action  at  law  to  recover  the  pos- 
session, when  the  mortgagor  is  insolvent ;  but,  when  the  mortgagee, 
having  bought  at  his  own  sale  under  the  power  in  the  mortgage,  files  a 
bill  to  have  the  uncertainty  of  his  title  resolved  by  a  confirmation  of  the 
sale  or  a  resale,  he  can  not  have  a  receiver  of  the  rents  and  profits  ap- 
pointed, because  the  mortgagor  is  committing  waste  and  is  insolvent. 
lb.  211. 

16.  Execution  sale  of  equity  of  redemption  in  morhjaged  lands;  title  of  purchaser. 

A  purchaser  at  sheriff's  sale  under  execution,  of  the  equity  of  redemp- 
tion in  mortgaged  lands,  after  the  maturity  of  the  mortgage,  does  not 
thereby  acquire  such  a  title  as  will  support  ejectment,  or  a  statutory  real 
action  in  the  nature  of  an  ejectment.  Atcheson  v.  Broadhead's  Ad'mr,  414. 
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17.  What  consideration  will  support  mortgage  and  secured  note. — Payment  by  a 

third  person,  at  the  instance  and  request  of  a  surety,  of  a  judgment 
against  the  principal  aud  surety,  is  a  sufficient  consideration  to  support 
a  note  and  mortgage,  given  by  the  surety  for  the  repayment  of  the 
money.     Frazier  v.  Parks'  Adm'rs,  363. 

18.  When  mortgagee  is  purchaser  for  mluable  consideration. — When  a  mortgage 

is  given  to  indemnify  a  surety  against  a  liability  contemporaneously 
assumed,  the  mortgagee  is  a  purchaser  for  valuable  consideration,  and 
entitled  to  protection  against  latent  equities  of  which  he  had  no  notice. 
Barlleit  v.    Varner's  Executor,  580. 

19.  Same. — When  a  mortgage  is  given  to  secure  a  loan  contemporaneously 

made,  or  made  on  the  faith  of  an  agreement  and  promise  that  it  should 
be  given,  the  mortgagee  is  a  bona  fide  purchaser  for  valuable  considera- 
tion, and  entitled  to  protection  against  latent  equities  of  which  he  had 
no  notice;  and  a  release  by  him  of  a  portion  of  the  mortgaged  property, 
before  he  had  notice  of  a  latent  equity  on  the  other  portion,  does  not 
affect  his  right  to  protection  against  such  latent  equitv.  Watts  v.  Bur- 
nett, 340. 

20.  Who  is  purchaser  without  notice. — A  purchaser  at  a  sale  under  a  mortgage, 

having  actual  notice  of  an  outstanding  equity,  may  nevertheless  take 
advantage  of  the  want  of  notice  on  the  part  of  the  mortgagee,  since 
otherwise  the  mortgage  would  be  a  worthless  security,  tahalan  v.  Mon- 
roe, Smoltz  &  Co.  303. 

21.  Same. — The  transferree  of  a  mortgage,  having  actual  notice  of  a  latent 

equity,  or  secret  trust,  may  nevertheless  take  advantage  of  the  want  of 
notice  by  the  mortgagee.     Bartiett  v .    Varner's  Executor,  580. 

22.  Equitable  set-off  against  mortgage  debt. — A  mortgagor  of  personal  property, 

after  default  in  the  payment  of  the  secured  debt,  but  before  any  action 
has  been  taken  on  account  of  such  default,  may  lawfully  procure,  by 
purchase  and  assignment  from  a  third  person,  a  debt  due  from  the 
mortgagee,  who  is  insolvent ;  and  if  the  mortgagee  refuses  to  allow 
the  assigned  debt  as  a  set-off,  the  mortgagor  may  come  into  equity  to 
establish  the  set-off,  and  enjoin  a  sale  under  tbe  mortgage.  Martin  v. 
Mohr,  221. 

NAVIGABLE  STREAMS. 

1.  What  is  navigable  stream. — Under  tbe  evidence  stated  in  this  record,  the 
middle  fork  or  prong  of  Dog  river,  in  Mobile  county,  is  not  a  navigable 
stream,  in  that  sense  which  denies  to  the  legislature  the  power  to 
authorize  the  construction  of  a  railroad  bridge  across  it,  even  though 
the  navigation  of  the  stream  is  thereby  entirely  destroyed.  Congress 
has  never  asserted  over  it  the  power  to  regulate  commerce,  nor  men- 
tioned it  among  the  navigable  streams  over  which  the  defendant  rail- 
road company,  whose  road  is  declared  a  post-route,  is  required  to  main- 
tain drawbridges;  it  did  not  check  or  control  the  United  States  survey- 
ors, who  ran  their  lines  across  it  without  deflection ;  it  is  useful  for 
valuable  floatage  only  one  and  a  half  miles  above  the  defendant's  bridge; 
and  the  plaintiff  in  this  action  is  the  only  person  who  is  shown  to  have 
ever  used  it  as  a  highway,  or  who  has  any  interest  in  keeping  it  open  as 
such.     Peters  v.  N.  0.,  M.  &  C.  Railroad  Co.  528. 

NON-CLAIM. 

See  Estates  of  Decedents,  1. 

NONSUIT. 

See  Ekeob  and  ASteat^  3. 

OFFICIAL  BONDS. 

See  Bonds, 

(43) 
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1.  Barclay  v.  Plard,  50  Ala.  509,  overruled  by  Plant  v.  Barclay,  561. 

2.  Chambers  v.    Wright,  5*2  Ala.  444,  though  possibly  justified  by  its  peculiar 

circumstances,  declared  "not  to  be  regarded  as  an  authoritative  prece- 
dent in  all  similar  cases,"  by  Wright  v.  Phillips,  69. 

3.  Haden  v.  Ivey,  51  Ala.  331,  overruled  by  Cantelou  v.  Rood,  519. 

4.  Stike8  v.  Sicanson,  44  Ala.  633,  overruled  by   Cantelou  v.  Hood,  519. 

5.  Travis  v.  Morrison,  28  Ala.  494,  declared  not  overruled,  but  its  principles 

not  to  be  extended,  by  Foster  v.  Holland,  480. 

6.  White  p.  Stover,  10  Ala.  443,  criticised,  explained,  and  limited,  by  High' 

tower  v.  Bigsby,  126. 

PARTITION. 

1.  Premature  hearing  of  petition.— In  a  statutory  proceeding  before  the  Pro- 

bate Court,  for  the  sale  of  property  for  partition  among  joint  tenants  or 
tenants  in  common  (Rev.  Code,  §§  3190-25),  it  is  irregular  and  errone- 
ous to  hear  and  render  a  decree  on  the  petition  within  thirty  days  after 
it  is  filed.     Jones  p.  Jones,  612. 

2.  Waiver  of  irregularities,  where  infants  are  parties.  — Where  infants  are  parties 

defendant  to  such  statutory  proceeding,  their  rights  are  neither  waived 
nor  prejudiced  by  the  failure  of  their  guardian  ad  litem  to  object  to  the 
premature  hearing  of  the  petition,  nor  by  the  failure  to  sever  from  the 
adult  defendants  in  assigning  errors.     Jones  v.  Jones,  612. 

3.  Description  of  property  in  petition.  —  "A  certain  law  library,  consisting  of 

about  fifteen  hundred  volumes  of  text-books  and  reports,"  without  more, 
is  not  a  sufficient  description  of  the  property  sought  to  be  divided. 
Strange  v.  Gunn,  6-11. 

4.  How  infant  may  sue. — A  petition  for  the  partition  of  property,   owned 

partly  by  an  infant  (Rev.  Code,  §  3105),  may  be  filed  in  the  name  of 
the  infant  by  his  next  friend,  or  in  the  name  of  his  guardian.  Strange 
v.   Gunn,  611. 

5.  Sale  of  lands  for  partition,  under  probate  decree;-  conclusiveness,  and  how  im- 

peached.— A  sale  of  lands  for  partition,  under  a  decree  of  the  Probate 
Court  (Rev.  Code,  §§  3120-26),  is  incomplete,  until  confirmed,  and 
subject  to  be  set  aside  for  inadequacy  of  consideration,  fraud,  unfair- 
ness, or  any  intervening  irregularity;  but,  after  confirmation,  mere 
irregularities  are  cured,  the  sale  is  complete,  and  the  title  of  the  pur- 
chaser can  not  be  disturbed,  except  for  fraud  in  which  he  participated . 
Kellam  v.  Bichards,  2:58. 

6.  Same. — After  such  sale  has  been  confirmed,    it  can  not  be   collaterally 

impeached  in  equity,  on  the  ground  that  the  person  in  whose  favor  it 
was  confirmed  was  not  in  nUt  the  purchaser  at  the  sale,  nor  on  the 
ground  that  the  purchase-money  was  not  in  fact  paid  in  cash.     lb.  238. 

7.  Limitation  of  appeal. — Six  months  is  the  limitation  of  an  appeal  from  a 

decree  rendered  by  a  judge  of  probate,  orderiug  a  sale  of  lands  for  par- 
tition among  tenants  in  common.  (Rev.  Code,  §§  3120,  2247,  2244, 
subd.  6  a.)    McDade  v.  AlcDade,  598. 

PARTNERSHIP. 

1.  Authority  of  partner  to  bind  partnership. — An  agreement  between  one  mem- 

ber of  a  mercantile  partnership  and  a  practicing  physician,  who  has 
knowledge  of  the  partnership,  that  the  latter  shall  obtain  goods  from 
the  partnership  in  payment  for  professional  services  rendered  and  to  be 
rendered  to  such  partner  individually,  is  outside  of  the  partnership 
business,  and  beyond  the  scope  of  the  partner's  anthority;  and  such 
agreement  is  not  binding  on  his  co-partner,  or  the  partnership,  unless 
expressly  authorized,  or  "subsequently  ratified.     Hurt  v.   Clarke,  19. 

2.  Batification  of  partner's  unauthorized  act. — In  such  case,  an  offer   by  the 

other  partner,  when  trying  to  collect  the  account  due  to  the  partnership, 
to  allow  the  physician's  account  as  a  credit  or  set-off,  if  he  will  pay  the 
balance  in  money,  until  accepted  and  complied  with,  is  not  a  ratifica- 
tion of  the  unauthorized  agreement  under  which  the  account  was  con- 
tracted,    lb.  19. 
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3.  Partnership  real  estate. — Real  estate,  purchased  and  used  for  partnership 

purposes,  but  held  in  the  names  of  the  partners  individually,  may  be 
subjected  in  equity  to  the  payment  of  partnership  debts,  but  can  not  be 
sold  under  execution  at  law  against  the  surviving  partner  as  such:  the 
sheriff's  deed  to  the  purchaser,  at  execution  sale  against  such  surviving 
partner,  conveys  enly  his  undivided  interest  in  the  lands.  Caldwell  v. 
Parmer's  Adm'r,  405. 

4.  Action  against  partnership;  service  of  process.  — In  an  action  against  a  part- 

nership, setting  out  the  individual  names  of  the  several  partners,  the 
present  statute  (Rev.  Code,  §  2538),  unlike  the  former  (Clay's  Digest, 
323,  §  63),  does  not  authorize  a  judgment  by  default  against  all  the  de- 
fendants, when  process  has  been  served  on  only  a  portion  of  them. 
Shapard  v.  Lightfool,  506. 

5'.  Articles  of  partnership  construed  as  "conveyance  to  secure  a  debt,"  under 
registration  statutes.  —  A  stipulation,  in  written  articles  of  partnership  for 
the  cultivation  of  a  plantation  for  a  term  of  years,  that  one  of  the  part- 
ners, to  whom  the  land  belonged,  and  who  had  sold  to  the  other  a  half 
interest  in  the  mules,  farming  implements,  &c,  taking  his  notes  for  the 
agreed  price,  "shall  have  a  lien  upon  the  produce  of  said  farm,  and 
upon  the  stock  and  mules  on  said  farm,  to  secure  the  payment  of  the 
said  notes,"  and  that  he  is  "authorized  to  control  the  crops  grown  on 
said  farm  exclusively,  and  to  sell  the  cotton,"  makes  the  instrument  a 
"conveyance  to  secure  a  debt"  (Rev.  Code,  §  1561),  and  authorizes  its 
registration;  and  being  properly  acknowledged,  certified,  and  recorded, 
it  is  admissible  in  evidence  without  further  proof  of  its  execution. 
Pierce  &  Morrison  v.  Jackson,  599. 

6.  Eights  of  surviving  partner. — When  a  partnership  is  dissolved,  and  one 
of  the  partners  dies  before  the  partnership  affairs  have  been  settled,  the 
title  to  all  the  personal  assets  is  cast  on  the  survivor,  and  he  has  a  lien 
on  them  for  the  payment  of  the  outstanding  partnership  debts,  and  any 
oalance  due  to  himself  on  settlement  of  the  accounts;  and  until  these 
debts  are  paid,  the  administrator  of  the  deceased  partner  can  not  recover 
any  part  of  the  assets  from  him.     Strange  r.   Graham,  614. 

1.  Dissolution  of  partnership ;  liability  of  retired  partner.  — When  a  partnership 
is  dissolved  by  the  retirement  of  one  of  the  partners,  and  is  succeeded 
in  business  by  a  new  partnership,  composed  partly  of  the  remaining 
partners,  the  retiring  partner  is  not  discharged  from  liability  for  the 
debts  of  the  old  partnership,  in  the  absence  of  an  agreement,  express  or 
implied,  with  the  creditors;  and  neither  the  failure  of  a  creditor  to  de- 
mand payment  of  him,  for  a  period  of  time  less  than  that  prescribed  as 
a  bar  by  the  statute  of  limitations,  nor  a  demand  of  payment  fiom  the 
new  firm,  nor  the  receipt  of  interest,  or  even  a  partial  payment  of  his 
debt,  from  the  new  firm,  nor  all  these  facts  combined,  necessarily  estab- 
lish such  agreement;  though  they  are  proper  evidence  to  be  submitted 
to  the  jury,  under  appropriate  instructions  from  the  court,  as  relevant 
to  the  question  whether  such  agreement  in  fact  existed.  Hall  &  Long 
v.  Jones,  493. 

8.  Same ;  burden  of  proof. — In  an  action  against  the  retiring  partner,  by  a 

creditor  of  the  old  partnership,  the  onus  is  on  the  defendant  to  prove  his 
discharge,  either  by  express  agreement,  or  by  facts  from  which  an 
agreement  will  be  implied,     lb.  493. 

9.  Same;  notice  of  change  in  partnership.— The  practice  of  the  old  firm    "to 

make  monthly  reports  or  returns  to  persons  consigning  goods  to  them," 
does  not  legitimately  tend  to  show  notice  to  the  plaintiff,  a  creditor  of 
the  old  firm,  of  the  changes  in  the  partnership  ;  but  business  letters, 
written  to  him  by  the  new  firm,  are  admissible  evidence  for  that  pur- 
pose. 76.  493. 
10.  Same ;  recognition  of  new  partnership  by  creditor, — If  the  plaintiff,  having 
consigned  goods  for  sale  to  the  old  partnership,  is  notified  that  a  por- 
tion of  his  goods  has  been  turned  over  to  the  new  firm,  and  instructs 
them  to  sell  the  goods  and  remit  the  proceeds;  this  fact,  unexplained, 
absolves  the  old  firm  from  liability  for  this  portion  of  the  goods,  but 
not  for  the  residue.     lb.  493. 
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J.  Receipt  of  Confederate  treasury-notes  by  administrator,  in  payment  for  land. 
The  receipt  by  an  administrator,  in  good  faith,  in  1862-3,  of  Confeder- 
ate treasury-notes,  in  payment  of  the  purchase-money  for  lands  sold  by 
him  under  a  probate  decree  in  1858,  extinguishes  the  debt,  in  the  ab- 
sence of  all  fraud  and  collusion,  and  with  it  the  vendor's  lien.  Stew- 
art's Heirs  v.  Lee,  53. 

2.  Attorney's  authority  to  receive  payment  of  judgment. — An  attorney  at  law 

has  authority  to  receive  payment  of  a  judgment  which  he  has  obtained 
for  his  client;  and  a  payment  to  him,  even  by  a  stranger,  is  a  satisfac- 
tion of  the  judgment  as  against  the  plaintiff  therein.  Fvazkr  v.  Parks' 
Adm'r,  363. 

3.  Payment  of  debt  after  service  of  garnishment. — A  payment   of  a  judgment 

by  the  defendant  therein,  under  execution,  after  the  service  of  a  gar- 
nishment from  another  court,  is  voluntary,  and  is  no  defense  to  the 
garnishment.     Calhoun  v.    Whittle,  138. 

PLEADING  AND  PRACTICE, 

I.     Paeties, 

1.  Who  may  sue  on  attachment  bond.— An  action  on  an  attachment  bond, 

payable  to  several  persons  jointly,  and  conditioned  for  the  payment  to 
them  of  "all  such  damages  as  they  may  sustain  from  the  wrongful  or 
vexatious  suing  out  of  the  attachment, "  can  only  be  maintained  by  all 
the  obligees  jointly,  though  the  alleged  damage  may  have  accrued  to 
only  one  of  them. — Masterson  v.  Phinizy,  336. 

2.  Official  bonds;  who  may  sue  for  breach. — An  official  bond,  conditioned  for 

the  faithful  performance  of  official  duty,  is  not 'a  "contract  for  the 
payment  of  money, "  within  the  statute  (Rev.  Code,  §  2523)  requiring 
actions'  on  such  contracts  to  be  brought  in  the  name  of  the  party  really 
interested.     Morrow  v.   Wood,  1. 

3.  Same. — The  statute  which  authorizes  an  action    "for  the  breach  of  any 

official  bond  or  undertaking  of  any  officer  of  this  State,"  "or  of  any 
bond  or  undertaking  given  in  an  official  capacity  to  the  State  of  Ala- 
bama or  any  officer  thereof,"  to  be  brought  by  "  the  person  aggrieved  " 
in  his  own  name  (Rev.  Code,  $2552),  being  a  remedial  statute,  and 
therefore  construed  liberally,  includes  the  official  bond  of  a  county 
treasurer,  although  such  bond  is  payable  to  the  county;  and  the  count}' 
superintendent  of  education,  being  authorized  and  required  to  receive 
and  collect  from  the  treasurer  all  school  moneys  belonging  to  the  coun- 
ty, is  the  ' '  person  aggrieved  "  by  the  treasurer's  default  in  not  paying 
over  such  moneys,     lb.  1 . 

4.  Statutory  action  to  recover  money  lost  by  gaming;  who  may  maintain. — If  the 

husband  loses  money  by  gaming,  he  may  maintain  a  statutory  ac- 
tion to  recover  it  in  his  own  name  (Rev.  Code,  §  1874),  although  it 
belonged  to  the  corpus  of  his  wife's  statutory  separate  estate.  Ear- 
ns v.  Brooks,  388. 

5.  Who  may  sue  on  judgment. — A  judgment  not  being  a  "contract,  express 

or  implied,  for  the  payment  of  money"  (Rev.  Code,  §  2523),  an  action 
on  it  can  not  be  brought  in  the  name  of  the  assignee,  or  party  really 
interested,  but  must  be  brought  in  the  name  of*  the  original  plaintiff, 
or,  after  his  death,  in  the  name  of  his  personal  representative.  Master- 
son  v.  Gibson,  56. 

6.  In  justice' 8  court;  whois  j»-oper  party  plaintiff. — Actions  "founded  on  any 

contract,  express  or  implied,"  when  commenced  in  a  justice's  court  (Rev. 
Code,  §  3W04),  "must  be  brought  in  the  name  of  the  party  really  inter- 
ested, whether  he  have  the  legal  title  or  not."  Levy  stein  &  Simon  v. 
Marks  &  Co.  564. 

7.  How  infant  may  sue. — A  petition  for  the  partition  of  property,    owned 

partly  by  an  infant  (Rev.  Code,  §  3105),  may  be  filed  in  the  name  of 
the  infant  by  his  next  friend,  or  in  the  name  of  his  guardian.  Strange 
v.   Ghmn,  611. 
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n.     Complaint. 

8.  When  recovery  can  not  be  had  on  common  counts. — Under  the  Code,  as  at 

common  law,  a  recovery  can  not  be  had  under  the  common  counts  as 
therein  abbreviated,  when  the  evidence  shows  only  a  valid  special  con- 
tract and  its  breach.     Burkham  Brothers  v.  Spiers,  547. 

9.  Description  of  plaintiff  in  complaint. — The  word  trustee,  following  the  plain- 

tiff's  name  in  the  complaint,  without  the  addition  of  any  other  words 
showing  that  he  sues  in  that. capacity,  are  mere  descriptio  personal,  and 
the  action  is  his  individual  suit.     Buckley  v,   Wilson,  393. 

10.  Same. — When  an  administrator  sues  on  a  note  taken  payable  to  himself, 

adding  to  his  name  the  words  "who  sues  by  the  name  and  description 
of  administrator  of  H.  P.,"  &c,  the  superadded  words  are  mere  descrip- 
tio personal,  and  the  action  is  his  individual  suit.      Wright  v.  Bice,  44 . 

11.  Bond  executed  by  obligor  in   wrong  name;  how  sued  on. — When  the  true 

name  of  the  obligor  is  Joshua  P.  C,  while  the  siguature  to  the  bond  is 
J.  P.  C,  and,  by  mistake,  the  name  is  written  James  P.  C.  in  the  body 
of  the  bond ;  the  obligor  may  be  sued  by  his  true  name,  with  an  aver- 
ment that  he  signed  the  bond  by  the  name  of  J.  P.  C. ,  and  in  the  ab- 
sence of  a  plea  of  non  est  factum,  verified  by  affidavit,  the  bond  is 
admissible  evidence  notwithstanding  the  mistake.  Wood  v.  Coman, 
283. 
12.  Appeal  from  justice's  court. — On  appeal  from  a  justice's  court,  if  the  sum 
claimed  does  not  exceed  twenty  dollars,  the  case  must  be  tried  by  the 
court  without  the  intervention  of  a  jury  (Rev.  Code,  §  2773),  and  no 
complaint  is  necessary;  but,  if  a  complaint  is  filed,  though  it  may  be 
brief,  the  rules  of  pleading  must  be  observed.  Levy  stein  &  Simon  v . 
Marks  <£  Co.  564. 

III.     Demtjrbek. 

13.  Specification  of  causes. — This  court  will  not  reverse  on  account  of  the 

overruling  of  a  demurrer  to  a  defective  pleading,  when  the  record  does 
not  show  that  the  causes  or  grounds  of  demurrer  were  specified,  as 
required  by  the  statute  (Rev.  Code,  §  2650).     Master  son  v.  Gibson,  56, 

IV.    Pleas. 

14.  Alias  summons;  defects  in  original  not  available. — When  an  alias  summons 

is  issued  and  executed,  the  original  not  having  been  executed,  the  alias 
is  the  leading  process;  and  detects  in  the  original,  not  carried  into  the 
alias — its  issue  on  Sunday,  for  instanc* — can  not  be  pleaded  in  abate- 
ment, nor  otherwise  be  taken  advantage  of  to  defeat  it.  Goodlett  v. 
Hansen,  346. 

15.  Branch  summons;  variance. — A  branch  summons,    issued  against  a  de- 

fendant who  does  not  reside  in  the  county  in  which  the  action  is  brought 
(Rev.  Code,  §  2561),  should  be  a  counterpart  of  the  original,  and  each 
should  contain  the  names  of  both  of  the  defendants;  but  a  variance 
between  them  in  this  particular  is  only  available  by  plea  in  abatement, 
and  is  not  a  ground  for  a  motion  to  strike  from  the  files.  Boardman  v. 
Parrish,  54. 

16.  Amendment  of  pleas,  ■  and  filing  additional  pleas. — A   defendant  may   ask 

leave  to  amend  a  plea  to  which  a  demurrer  has  been  sustained  (Rev. 
Code,  §  2657),  but  can  not  claim  the  right  to  file  an  entirely  new  plea 
as  an  amendment;  and  although  the  court  may  (and  should  in  a  case 
where  justice  requires  it)  allow  a  plea  to  be  filed  after  the  expiration  of 
the  time  prescribed  by  the  statute,  yet  this  is  matter  of  discretion,  and 
its  refusal  can  not  be  held  erroneous;  especially  when  no  surprise  is 
alleged,  and  the  record  shows  that  issue  was  joined  on  several  special 
pleas  already  filed,  under  which  the  defendant  had  the  full  benefit  of  all 
the  defenses  set  up  in  the  new  pleas.  Jones  v.  RUter's  Adm'r,  270. 
J  7.  Plea  of  res  adjudicata. — The  owner  of  mules  transported  by  railroad, 
being  sued  for  the  carrier's  charges  before  a  justice  of  the  peace,  by  an 
assignee  of  the  claim,  set  up  in  defense  that  one  of  the  mules  was 
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injured  through  the  negligence  of  the  carrier,  and  sought  to  recoup  hi1* 
damages;  but  the  justice  rendered  judgment  against  him  for  the  full 
amount  of  the  charges:  held,  that  the  judgment  was  a  bar  to  a  subse- 
quent action  by  him  against  the  carrier  to  recover  such  damages.  South 
&  North  Ala.  Railroad  Co.  v.  Henlein  &  Barr,  368. 

18.  Statute  of  limitations;  how  pleaded  to  set-off. — When  the  statute  of  limita- 

tions is  pleaded  to  a  set-off,  the  plea  relates  to  the  commencement  of 
the  action,  and  not  to  the  time  of  filing  the  plea;  and  the  validity  of 
the  set-off  is  preserved  by  the  statute  (Rev.  Code,  §2647),  if  it  was 
not  barred  when  the  plaintiffs  cause  of  action  accrued.  Riley  v.  Stall- 
worth,  481. 

19.  Plea  justifying  under  special  right  of  entry. — In  an  action  to  recover  the 

possession  of  land,  a  plea  justifying  the  defendant's  entry  under  a  pur- 
chase of  the  growing  trees,  or  a  parol  license  to  enter  for  the  purpose  of 
cutting  and  removing  them,  should  aver  that  he  began  the  work  within 
a  reasonable  time,  and  was  prosecuting  it  with  all  due  diligence.  Heflin 
v.  Bingham,  566. 

V.     General  Practice. 

20.  General  replication;  what  evidence  admissible  under. — In  an  action  on  a  bill 

of  exchange,  by  an  indorsee  against  the  acceptor,  under  a  general  repli- 
cation to  the  pleas  of  non  assumpsit,  fraud,  and  want  or  failure  of  con- 
sideration, the  plaintiff  can  not  adduce  evidence  showing  that  he  is  an 
innocent  holder  for" value,  but  is  confined  to  evidence  negativing  the 
pleas.     Trammell  v.  Hudmon  &  Brother,  235. 

21.  Immaterial  issue. — When  an  immaterial  issue  is  formed,   on  account  of 

defective  pleadings  not  objected  to,  neither  the  admission  of  relevant 
evidence,  nor  the  giving  of  any  pertinent  charge  to  the  jury,  is  available 
on  error.     Irion  v.  Lewis,  190 . 

22.  Same. — When  issue  is  joined  on  a  defective  plea,  or  a  plea  tendering  an 

immaterial  issue,  relevant  evidence  can  not  be  excluded  from  the  jury ; 
but  the  court  may,  after  verdict,  award  a  repleader,  or  render  judgment 
non  obstante  veredicto,  as  justice  may  require.    Masterson  v.  Gibson,  56. 

QUO  WARRANTO. 

See  Contested  Elections., 

RAILROADS. 

See  Common  Carrier* 

RECEIVER. 

See  Chancery,  36,  37. 
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2698.  Pleading  and  proof  of    private  statute.     McDonald  u.    Mobile 
Life  Insurance  Co.  468. 
§  2704.  To  what  party  may  testily  in  action  by  or  against  administrator. 

Frazier  v.  Parks,  363;  Strange  v.  Graham,  614. 
§  2759.  Appeal  on  nonsuit.      Wood  v.   toman,  283. 
§  2772.  Appeals  from  justices  of  the  peace.     Glaze  v.  Blake,  379;  Schueas- 

ler  &  Co.  v.   WHson,  576. 
§  2802.  Security  for  costs.     6r'ood  v.  Jones,  538. 
§§2807-11.  Amendments.     Boardman  v.    Parish,   54;  Masterson  v.    Gib- 
son, 56;  Schuessler  &  Co.  v    Wilson,  516. 

47.  §  2871.  Sale  of  perfect  equity,   or  equity  of  redemption,  under  execu- 

tion..   Caldwell  v.  Parmer's  Adm'r,  405;  Atcheson  v.  Broad- 
head's  Adm'r,  414. 

48.  §  2900.  Statute  of  limitations  of  tfn  years.     Anderson  v.  Melear,  621. 

49.  §2904.  What  is  open  account  within   statute  of  limitations  of  three 

years.     Taylor  v.  Forsey,  426. 

50.  §  2910.  Exception  in  tavor  of  lunatics.     Taylor  v.  Forsey,  426. 
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51 .  §  2937.   Security  for  costs.     Good  v.  Jones,  538. 

52.  §  2948.  Garnishments  against  public  officers.     Pruilt  v.  Armstrong,  306. 

53.  §  2951.  Garnishment  of  debt  due   by   judgment.     Calhoun  v.    Whittle, 

138. 

54.  §§  2961-2.  Attachment  by  landlord  for  rent.     Staggers  v.    Washington, 

225. 

55.  §  2990.  Amendment  in  attachment  case.     Staggers  v.  Washington,   225. 

56.  §§  3071,  3073.  Summary  judgment  in  favor  of  surety,  againet  principal. 

Riley  v.  Stalhcorth,  481. 

57.  §§3105-26.  Proceedings  for  partition.     Strange  v.    Gunn,  611;  Jones  v. 

Jones,  612;  Rellam  v.  Richards,~238 . 

58.  §  3204.  Who  is  proper  plaintiff  in  action  before  justice  of  the  peace. 

Levystein  &  Simon  v.  Marks  &  Co.  564'. 

59.  §§  3231,  3242.  Levy  of  execution  from  justice's  court.     Jones  v.  Galloway's 

Adm'r,  46. 

60.  §3296.  Attachments  before  justices;  how  tried  on  appeal.     Staggers  v. 

Washington,  225. 

61.  §  3356.  Amendment  of  bill  in  chancery.     Alexander  v.    Taylor,  60;  Pitts 

v.  Powledge,  147;  Martin  v.  Mohr,  221. 

62.  §  3404.  Bill  of  review.     Wright  v.  Phillips,  69. 

63.  §3430.  Granting  injunction  without  bond.     Jones  v.   Ewing,  360. 

64.  §  3438.  Dissolution  of  injunction  on  answer.     Jones  v.  Ewing,  360. 

65.  §  3470.  Eendering  decree  in  vacation  by  consent.     Exparte  Holding, 

458. 

66.  Re-enactment  of  statute  judicially  construed.    Huddleston  v.  Askey,  218. 

SECURITY  FOR  COSTS. 

See  Costs. 

SET-OFF. 

1.  What  debts  may  be  set  off. — Under  the  present  statute  of  set-off  (Rev.  Code, 

§  2642),  as  under  the' former  (Clay's  Digest,  338,  §  141),  a  debt  due  from 
the  plaintiff  to  one  of  several  defendants,  sued  jointly  on  an  account, 
may  be  pleaded  as  a  set-off.     Huddleston  v.  Askey,  218. 

2.  Same. — Under  the  present  sfatute  of  set-off  (Rev.  Code,  §  2542),  as  under 

the  former  (Clay's  Digest,  338,  §  141),  a  debt  due  from  the  plaintiff  to 
one  of  two  or  more  defendants,  sued  jointly,  may  be  pleaded  as  a  set- 
off.    Riley  v.  Stallworih,  481. 

3.  Equitable  set-off  against  mortgage  debt. — A  mortgagor  of  personal  property, 

after  default  in  the  payment  of  the  secured  debt,  but  before  any  action 
has  been  taken  on  account  of  such  default,  may  lawfully  procure,  by 
purchase  and  assignment  from  a  third  person,  a  debt  due  from  the 
mortgagee,  who  is  insolvent;  and  if  the  mortgagee  refuses  to  allow  the 
assigned  debt  as  a  set-off,  the  mortgagor  may  come  into  equity  to  estab- 
lish the  set-off,  and  enjoin  a  sale  under  the  mortgage.  Martin  v.  Mohr, 
221. 

SLAVES. 

1.  Marriage^  among. — During  the  existence  of  slavery  in  Alabama,  slaves 
were  incapable  of  contracting  valid  marriages,  and  their  children 
had  no  inheritable  blood;  and  since  the  abolition  of  that  institution, 
although  cohabitations  between  slaves,  existing  at  the  time  of  emanci- 
pation, were  declared  valid  marriages  by  ordinance  No.  23  of  the  con- 
vention of  1867,  neither  that  ordinance,  nor  the  amendatory  act  ap- 
proved December  31,  1868,  by  which  its  provisions  were  extended  to  a 
subsequent  date,  gave  validity  to  connections  which  had  terminated  be- 
fore emancipation,  nor  imparted  heritable  blood  to  the  children  of  such 
connections,  (Overruling  Stikes  v.  Swanson,  44  Ala.  633;  and  Haden  v, 
Jvey,  51  Ala.  381.)     Gantalou  v.  Hoou,  5J9. 
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STATUTES. 

1.  Statute  partly  unconstitutional—  An  unconstitutional  provision  in  a  statute 

does  not  affect  the  validity  of  other  separate  and  independent  provisions, 
which  can  stand  without  it,  and  which  are  in  themselves  unobjection- 
able; but  this  principle  can  not,  by  its  terms,  be  applied  to  a  single 
provision,  which  is  incapable  of  separation,  and  which  was  clearly  in- 
tended to  operate  as  an  entirety.     Doe,  ex  dem.  Davis  v.  Hinge,  121. 

2.  Re-enactment  of  statute  judicially  construed.-  The  substantial  re-enactment, 

in  the  Code,  of  a  former  statute  which  had  been  judicially  construed 
by  this  court,  is  a  legislative  adoption  of  that  judicial  construction. 
Iluddleslon  v.  Askey,  218. 

3.  Private  statutes ;  pleading  and  proof  of. — Section  2098  ot  the  Revised  Code, 

which  provides  that  private  statutes  may  be  "given  in  evidence  without 
being  specially  pleaded,"  does  not  apply  to  suits  in  chancery,  when 
such  a  statute  is  a  fundamental  constituent  of  a  right  of  recovery  or 
defense.     McDonald  v.  Mobile  Life  Lisuranee  Co.  408. 

4.  Repealing  statutes. — The  repeal  of  statutes  by  implication  is  not  favored, 

and  is  only  declared  when  there  is  an  irrecoucilable  repugnancy  between 
two  statutes  of  different  dates;  and  if  effect  can  be  given  to  even  a  part 
of  the  provisions  of  the  older  statute,  a  partial  repeal  only  will  be  de- 
clared.    Enloe  o.  Reike,  500. 

5.  Statutory  right  of  action;  how  affected  by  repeal  of  statute,  and  subsequent 

revival. — A  right  of  action,  conferred  by  statute,  may  be  taken  away  by 
a  subsequent  statute,  unless  it  has  been  reduced  to  judgment:  if  the- 
repealing  statute  does  not  except  from  its  operation  pending  suits,  or 
existing  causes  of  action,  they  fall  with  the  repealed  statute;  and  when 
such  statutory  right  of  action  has  thus  been  destroyed,  it  can  not  be 
revived  by  a  later  statute.     Luke  v.   Calhoun  County,  415. 

6.  Act  of  March  17,  1875,  saving  pending  prosecutions  under  repealed  statutes. 

The  act  approved  March  17,  1875,  declaring  the  effect  upon  pending 
prosecutions  of  the  repeal  of  the  statutes  which  authorized  them  (Sess. 
Acts  1874-5,  p.  235),  applies  only  to  criminal  prosecutions,  and  does 
not  retroact  so  as  to  revive  prosecutions  which  had  already  terminated 
by  the  repeal  of  the  statute  under  which  they  were  instituted.     lb.  415. 

7.  Remedial  statute.— A  remedial  statute  must  be  liberally  construed,  so  as  to 

advance  the  remedy.     Morrow  v.   Wood,  1. 

8.  When  directory  only. — Statutes  enjoining  official  duty  are,  generally,  con- 

strued as  directory  only,  unless  they  contain  negative  words.  Ex  parte 
Holding,  45H. 

SUMMARY  PROCEEDINGS. 

1.  Summary  remedies. — When  a  party  resorts  to  a  summary   statutory  rem- 

edy, the  statute  must  be  strictly  followed  in  all  matters  of  substance, 
and  the  record  must  affirmatively  show  every  material  fact  necessary  to 
sustain  the  proceeding.     Enloe  v.  Reike,  500. 

2.  Pauper  claims  ;  how  enforced  by  summary  proceeding.  — The  act    "for  the 

relief  of  the  poor,''  approved  December  15,  1808  (Sess.  Acts,  414),  pro- 
vides for  only  two  classes  of  paupers,  and  makes  bills  for  their  support 
and  maintenance  preferred  claims  against  the  county — namely,  "pau- 
pers living  on  poor  farms,''  and  those  living  "at  the  public  charge;" 
and  when  bills  for  the  support  and  maintenance  of  such  paupers  have 
been  allowed,  and  their  payment  as  preferred  claims  is  sought  to  be  en- 
forced by  a  summary  proceeding  against  the  county  treasurer  (Rev. 
Code,  §  930),  the  notice,  motion,  or  complaint  must  designate  the  class 
to  which  they  belong,  and  their  character  must  be  proved;  and  if  there 
is  no  trial  by  jury,  the  record  must  show  that  these  facts  were  found  by 
the  court.     'Lb.  500. 

3.  Same;  who  may  sue  as  assignee. — A  summary  proceeding  against  a  coun- 

ty treasurer,  for  failing  to  pay  an  allowed  claim  against  the  county, 
when  there  are  funds  in  the  treasury  to  pay  the  same  (Rev.  Code,  § 
'  930),  can  only  be  maintained  by  "  the  party  to  whom  the  claim  is  pay- 
able, his  legal  representatives,  or  assigns;"  meaning  thereby  a  transfer  in 
writing,  and  not  by  delivery  only.     lb.  500. 
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4.  Surety's  remedies  against  principal,  for  money  paid. — The  summary  reme- 
dy given  by  statute  to  a  surety  who  has  paid,  in  whole  or  in  part,  the 
debt  of  his  principal  (Rev.  Code,  §  3071),  is  cumulative  merely,  and 
does  not  preclude  a  common-law  action.     Riley  v.  Stallworth,  481. 

SUMMONS. 

1.  Alias  summons ;  defects  in  original  not  avail  Me. — When  an  alias  summons 

is  issued  and  executed,  the  original  not  having  been  executed,  the  alias 
is  the  leading  process;  and  detects  in  the  original,  not  carried  into  the 
alias — its  issue  on  Sunday,  for  instance — can  not  be  pleaded  in  abate- 
ment, nor  otherwise  be  taken  advantage  of  to  defeat  it.  Goodleit  v. 
Hansell,  346 

2.  Branch  summons;  amendable    defects. — When  the  original  and  branch 

summons  each  contains  only  the  name  of  the  defendant  upon  whom  it 
is  served,  the  defect  is  formal  merely,  and  amendable  under  the  statute 
(Rev.  Code,  §§  2807-11),  even  if  pleaded  in  abatement.  Boardman  v. 
Parrish,  54. 

3.  Same  ;  variance. — A  branch  summons,    issued  against  a   defendant  who 

does  not  reside  in  the  county  in  which  the  action  is  brought  (Rev. 
Code,  §  2561),  should  be  a  counterpart  of  the  original,  and  each  should 
contain  the  names  of  both  of  the  defendants;  but  a  variance  between 
them  in  this  particular  is  only  available  by  plea  in  abatement,  and  is 
not  a  ground  for  a  motion  to  strike  from  the  files.     lb.  54. 

4.  Service  on  partnership. — In  an  action  against  a  partnership,   setting  out 

the  individual  names  of  the  several  partners,  the  present  statute  (Rev. 
Code,  §  2538),  unlike  the  former  (Clay's  Digest,  323,  §  63),  does  not  au- 
thorize a  judgment  by  default  against  all  the  defendants,  when  process 
has  been  served  on  only  a  portion  of  them.     Shapard  v.  Eightfoot,  506. 

SURETIES. 

1.  Surety's  remedies  against  principal,  for  money  paid. — The  summary  rem- 

edy given  by  statute  to  a  surety  who  has  paid,  in  whole  or  in  part,  the 
debt  ot  his  principal  (Rev.  Code,  §3071),  is  cumulative  merely,  and 
does  not  preclude  a  common-law  action.     Riley  v.  Slallworlh,  481. 

2.  Judgment  against  surety  by  confession  or  default. — Although  a  surety,  when 

sued,  is  prohibited  from  suffering  judgment  to  go  against  him  by  con- 
fession or  default,  "if  the  principal  debtor,  on  being  notified  of  the 
pending  suit,  is  willing  to  defend  the  suit  at  his  own  cost "  (Rev.  Code, 
§  3073);  yet,  if  he  suffers  judgment  to  go  against  him  without  making 
any  defense,  and  without  notice  to  his  principal,  he  may  maintain  a 
common-law  action  against  his  principal  to  recover  the  money  paid  on 
such  judgment;  but,  in  such  case,  he  occupies  the  position  of  the  cred- 
itor, suing  on  the  original  debt,  and  is  bound  to  establish  its  validity, 
and  to  repel  all  defenses  against  it.     76.  481. 

3.  Injunction  of  confessed  judgment,    at  suit  of  defendant's  surety. — A  judg- 

ment, obtained  by  confession,  in  an  action  commenced  by  statutory  at- 
tachment against  the  defendant's  crop,  in  favor  of  a  person  claiming 
under  a  certificate  of  purchase  at  a  tax-collector's  sale,  is  a  fraud  against 
the  defendant's  surety  on  the  replevy  bond,  to  whom  the  rents  were 
rightfully  paid  as  landlord;  and  it  will  be  enjoined  at  his  instance, 
when  the  defendant  is  insolvent.     Costley  v.  Allen,  198. 

As  to  the  liability  of  sureties  on  official  bonds,  see  Bonds,  1-4,  8;  Ex- 
ecutors and  Administrators,  12, 13;  Guardian  and  Ward,  2. 

TAXES. 

1.  Sale  of  land  for  taxes;  collector's  certificate  of  purchase. — A  tax  collector's 
certificate  to  the  purchaser  of  land  sold  for  unpaid  taxes,  under  the  72d 
section  of  the  revenue  law  of  1868,  does  not  convey  such  title  as  will  en- 
able the  purchaser  to  maintain  ejectment  against  the  tenant  in  posses- 
sion, or  recover  the  rents  afterwards  accruing;  nor  can  the  tenant,  by 
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attorning  to  him,  deprive  his  landlord  of  the  right  to  the  rents.  Costley 
v.  Alkn,  198. 

2.  Same. — Under  the  provisions  of  the  revenue  law  of  1868,  land  could  be 

sold  for  taxes,  only  when,  after  reasonable  search,  no  personal  property 
could  be  found;  and  no  property  was  exempt  from  sale  for  taxes,  though 
it  might  be  exempt  from  taxation;  hence,  a  sale  of  land  for  taxes  is  in- 
valid, when  it  is  shown  that  the  tax  collector  made  no  search,  nor  per- 
sonal demand,  and  that  the  person  against  whom  the  taxes  were  as- 
sessed had  personal  property  sufficient  to  pay  them,  though  it  was  ex- 
empt from  taxation. — Davis  v.  Hinge,  121. 

3.  Tax  deed ;  effect  as  evidence.— The  87th  section  of  the  revenue  law  of  1868, 

so  far  as  it  declares  a  tax  deed  for  land  to  be  prima  facie  evidence  of 
certain  facts,  is  unobjectionable  and  valid;  but,  so  far  as  it  declares 
such  deed  to  be  conclusive  evidence  of  certain  other  facts,  it  is  unconsti- 
tutional and  void;  and  this  latter  provision  being  an  entirety,  it  must 
fail  altogether:  the  word  conclusive  cannot  be  struck  out  alone,  leaving 
the  deed  to  operate  as  evidence  merely,  instead  of  conclusive  evidence, 
of  the  specified  facts,     lb.  121. 

TENANTS  IN  COMMON. 

1.  Contract  for  cultivation  of  crop  on  shares. — A  contract  for  the   cultivation 

of  land,  between  the  owner  and  a  laborer,  by  which  it  is  agreed  that 
each  shall  furnish  a  certain  number  of  horses,  and  feed  his  own  stock, 
and  that  the  crop  shall  be  divided  between  them,  creates  a  tenancy  in 
common  in  the  crop,  and  not  the  relation  of  landlord  and  tenant  be- 
tween the  parties.     Brown  v.  Coats,  439. 

2.  Same. — A  contract  between  the  owner  or  tenant  of  lands  and  his  laborers, 

"by  which  he  agrees  to  give  them  one-fourth  of  the  cotton  produced  on 
said  plantation  during  said  year,  and  to  feed  them,  as  compensation  for 
their  services  in  making  said  crop,"  creates  between  them  a  tenancy  in 
common  in  the  crop.     Smith  &  Co.  v.  Bice,  417. 

3.  What  actions  lie  between. — One  tenant  in  common  cannot  maintain  an  ac- 

tion of  detinue  against  the  other,  since  neither  is  entitled  to  exclusive 
possession;  but,  if  one  convert  the  entire  property,  by  destroying  or 
disposing  of  it,  the  other  may  maintain  trover  for  his  interest.     1  b.  417. 

4.  Hortgage  of  interest  in  crop  by  tenant  in  common. — If  the  owner  or  tenant 

of  lands,  having  contracted  with  his  laborers  for  the  cultivation  of  a 
crop  on  shares,  by  which  a  tenancy  in  common  in  the  crop  is  created 
between  them,  afterwards  executes  a  mortgage  for  supplies  on  his  in- 
terest in  the  crop,  the  mortgagee  becomes  a  tenant  in  common  with  the 
laborers,  until  there  has  been  a  division  of  the  crop.    lb.  417. 

TENDER. 

See  Chanceby,  7. 

TRIAL  OF  RIGHT  OF  PROPERTY. 

1.  W  hat  title  will  support  claim  suit. — In  a  statutory  claim  suit,    to   try  the 

right  to  property  taken  under  attachment  or  execution,  the  claimant  can 
only  recover  on  the  strength  of  his  own  title,  and  can  not  set  up  an  out- 
standing title  in  a  third  person;  and  he  must  have  such  a  title  as  would 
support  trespass,  trover,  or  detinue,  against  a  wrongdoer.  Ireadway  v. 
Treadway's  Executors,  390. 

2.  Same;  landlord's  title  to  crops,  for  rent  payable  in  kind. — The  landlord's  title 

or  claim  to  orops  grown  on  rented  lands,  for  rent  payable  in  kind,  will 
not  support  a  statutory  claim  suit,  until  there  has  been  a  division,  and 
his  share  has  been  set  apart  to  him.     lb.  390. 

TROVER. 

See  Tenants  in  Common,  3. 
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TRUSTS,  AND  TRUSTEES 

1.  Purchase  by  trustee,  irith  trust  funds. — If  a  trustee  invests  trust  funds   in 

the  purchase  of  lands,  taking  the  title  in  his  own  name,  the  cestuis  que 
trust  may,  at  their  election,  cither  claim  the  lands,  or  fasten  a  charge  on 
them  for  the  reimbursement  of  the  funds  so  invested;  and  this  equity 
follows  the  lands,  until  they  pass  to  a  bona  fide  purchaser  for  valuable 
consideration  without  notice,     zmith  v.  Perry,  266. 

2.  Burden  of  proof  as  to  secret  trust. — When  a  secret  trust  in  land  is  asserted 

in  equity,  against  a  purchaser  who  has  paid  a  valuable  consideration, 
the  onus  of  proving  notice  is  on  the  party  asserting  it.  Bartlett  v.  Var- 
ner's  Executor,  580. 

3.  Resulting  trust  in  land ;  parol  proof  of. — A  resulting  trust  in  lands,  arising 

from  the  payment  of  a  portion  of  the  purchase-money  by  the  complain- 
ants, under  an  agreement  with  the  defendant  that  the  purchase  should 
be  made  for  their  joint  benefit,  may  be  established  in  equity  by  parol 
evidence.     Rhea  v.  Tucker,  450. 

4.  Diligence  required  of  trustee ;  measure  of.— The  law  does  not  exact   infalli- 

bility from  a  trustee,  nor  hold  him  accountable  for  mere  errors  of  judg- 
ment: good  faith,  integrity  of  purpose,  and  that  degree  of  diligence 
which  a  man  of  ordinary  prudence  bestows  upon  his  own  affairs,  are 
the  measure  of  his  duty  and  responsibility.     Griffin  v.  Pringle,  486. 

5.  Compensation  and  reimbursement  of  trustee. — A  trustee  is   entitled  to  rea- 

sonable compensation  for  his  services  and  risks,  and  has  a  lien  on  the 
trust  property  for  the  reimbursement  of  his  expenses  legitimately  in-, 
curred  in  the  execution  of  the  trust.     lb.  4S6. 

VARIANCE. 

See  Chancery,  92-94;  Evidence,  3. 

VENDOR  AND  PURCHASER. 

1.  Sale  by  agent. — A  purchaser  of  personal  property  acquires  only   the    title 

of  his  vendor;  and  if  he  buys  from  an  agent,  who  has  no  authority  to 
sell,  his  good  faith  in  making  the  purchase  does  not  impair  the  title  of 
the  principal.      Ctdhoun  v.  Thompson,  188. 

2.  Sale  by  bailee. — As  to  third  persons,  a  bailee  has  a  special  property,  incident 

to  the  possession,  which  enables  him  to  protect  the  property  against 
mere  wrongdoers,  or  recover  it  from  them;  but,  unless  authorized  by 
the  terms  of  the  bailment,  he  cannot  make  a  sale  which  will  alter  the 
general  property  of  the  bailor,  and  divest  him  of  the  right  to  maintain 
trover  for  its  conversion,  against  the  bailee,  the  purchaser,  or  any  one 
claiming  under  such  sale.     lb.  166.     See,  also,   Olaze  v.  Blake,  379. 

3.  Sale  of  growing  trees. — Growing  trees  are  a  part  of  the  realty,  and  a   ver- 

bal sale  of  them  does  not  pass  the  title;  yet  such  verbal  contract,  ac- 
companied with  the  payment  of  the  agreed  price,  and  the  delivery  of 
such  possession  as  the  nature  of  the  case  admits  of,  confers  on  the  pur- 
chaser the  right  to  enter  on  the  laud,  and  to  cut  and  remove  the  trees, 
doing  no  unnecessary  damage;  but  it  confers  no  right  to  erect  or  occupy 
any  buildings  or  structures  thereon.     Heftin  v.  Bingham,  566. 

4.  Same ;  time  for  cutting  and  removal,  and  how  determined.- — If  no   time   is 

specified  in  the  contract,  within  which  the  trees  are  to  be  cut  and  re-, 
moved,  it  must  be  done  within  a  reasonable  time;  and  this  is  generally 
a  question  of  fact,  dependent  on  the  circumstances  of  each  particular 
case;  in  the  determination  of  which,  regard  must  be  had  to  the  known 
use  for  which  the  timber  was  wanted,  and  the  custom  and  rule,  if  any, 
of  felling  and  removing  the  timber,  according  the  capacity  of  the  mill; 
and  though  a  reasonable  time  should  be  allowed  for  rebuilding  the  mill, 
in  the  event  of  its  destruction,  undue  delay  in  rebuilding  it  should  not 
be  allowed,  nor  the  accident  of  a  falling  market  be  taken  into  the  es- 
timate,    lb.  566. 

5.  Same;  forfeiture  of  right  of  entry ;  damages  for  trespass. — The   right  to 

enter  on  land,  for  the  purpose  of  cutting  and  removing  the  trees,  under 
such  parol  contract,  is  forfeited  and  lost  by  the  failure  to  exercise  i  t 
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within  a  reasonable  time;  and  when  so  forfeited,  an  entry  under  it  ren- 
ders the  person  liable  as  a  trespasser;  but,  in  an  action  for  such  tres- 
pass, the  value  of  the  trees  constitutes  no  part  of  the  damages.     lb.  566. 

6.  Offspring  of  animals  held  under  executory  contract  of  purchase. — A  colt, 

foaled  while  its  dam  is  held  under  an  executory  contract  of  purchase, 
by  the  terms  of  which  the  title  is  to  remain  in  the  vendor  until  the 
agreed  price  is  paid,  is  also  subject  to  the  terms  of  such  contract.  E  l- 
more  v.  Fiizpatrick,  400. 

7.  Sale  of  chattel;  ichen  misrepresentation  by  vendor  is  fraud. — A  misrepre- 

sentation of  a  material  fact  by  the  vendor  of  personal  property,  made 
at  the  time  of  the  sale,  or  pending  the  preliminary  negotiations,  on 
which  tbe  purchaser  has  a  right  to  rely,  and  in  fact  does  rely,  is  a  fraud, 
available  as  a  cause  of  action  to  the  purchaser,  or  as  a  defense  to  an  ac- 
tion for  the  purchase-money.  If  the  representation  is  as  to  a  matter  of 
fact,  and  not  the  mere  expression  of  an  opinion,  it  is  immaterial  whether 
the  vendor  knew  it  to  be  untrue,  or  made  it  in  ignorance;  and  it  is  not 
necessary  that  the  purchaser  should  have  relied  altogether  upon  it,  if  it 
was  a  material  inducement,  and  but  for  it  he  would  not  have  made  the 
purchase.     Sledge  v.  Scott,  202. 

8.  Same  ;  to  what  witness  may  testify.'— That  the  representation  was  relied  on 

by  the  purchaser,  and  induced  him  to  consummate  the  contract,  is  not 
a  question  of  fact  to  which  a  witness  may  testify,  even  though  he  be 
the  purchaser  himself  ;  but  is  an  inference,  or  conclusion,  to  be  drawn 
by  the  jury,  from  the  character  el  the  representation,  the  conduct  of 
the  parties  at  the  time,  and  all  the  attendant  circumstances.     lb.   202. 

9.  Misrepresentation  by  vendor ;  purchaser's  remedies. — If  the  vendor  of  land, 

through  ignorance,  mistake,  or  fraud,  misrepresents  a  material  fact;  and 
the  purchaser  has  a  right  to  rely  on  such  representation,  does  in  fact  rely 
on  it,  and  is  thereby  injured;  he  may,  at  his  election,  rescind  the  con- 
tract, recover  damages  for  the  injury,  or  insist  on  it  as  matter  of  de- 
fense to  an  action  on  the  contract.     Thweatt  v.  McLeod,  375. 

10.  Parol  evidence  of  misrepresentation  by    vendor;   when  admissible.— When 

neither  the  bond  for  title,  nor  the  deed,  nor  the  notes  for  the  purchase- 
money,  state  how  many  acres  of  timbered  land  are  included  in  the  tract 
sold,  parol  evidence  is  admissible  for  the  purchaser,  in  defense  of  a  suit 
founded  on  one  of  the  notes,  to  show  that  the  vendor  misrepresented  the 
number  of  acres  that  were  timbered:  such  evidence  goes  to  the  consid- 
eration of  the  contract,  and  its  failure,  and  does  not  come  within  the 
general  rule  excluding  parol  evidence  to  contradict  or  vary  written  in- 
struments,    lb.  375. 

11.  Waiver  of  misrepresentation.— If  the  purchaser,  having  full  knowledge  of 

the  misrepresentation  of  material  facts  by  his  vendor,  which  would  en- 
title him  to  rescind  tbe  contract,  or  to  claim  an  abatement  of  the  pur- 
chase-money, nevertheless  enters  into  new  stipulations  with  his  vendor, 
by  which  he  obtains  an  extension  of  the  time  for  the  payment  of  the 
purchase-money,  he  thereby  ratifies  the  contract,  waives  the  objection, 
and  cannot  afterwards  take  advantage  of  it  when  sued  on  the  contract. 
lb.  375.  , 

12.  Abatement  of  purchase-money,  on  account  of  misrepresentation  of  boundaries. 

If  the  vendor  of  lands,  while  negotiating  the  sale,  points  but  valuable 
lands  as  a  part  of  the  tract,  which  are  in  fact  outside  of  its  boundaries, 
the  purchaser  may  claim  an  abatement  of  the  purchase-money,  to  the 
extent  of  the  damage  caused  by  such  misrepresentation,  whether  made 
through  ignorance  or  by  design;  and  this  defense  he  may  make  at  law, 
when  sued  for  the  purchase-money.     Bridges  v.  McoHendon,  327. 

13.  Preformation  of  contract,  on  ground  of  mistake  or  fraud.— A.  misrepresenta- 

tion of  the  boundaries  of  a  tract  of  land,  made  by  mistake  or  by  de- 
sign, by  an  agent  who  was  authorized  to  negotiate  a  sale  on  behalf  of 
himself  and  the  other  joint  owners,  would  not  authorize  a  reformation 
of  the  conveyance  as  against  the  other  joint  owners,  so  as  to  include 
valuable  lands  outside  of  the  tract,  which  were  pointed  out  as  a  part  of 
it,   unless  they  either  ratified  or  authorized  the  misrepresentation;  and 
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as  against  the  agent  himself,  if  he  were  the  sole  vendor,  and  made  the 
misrepresentation  through  mistake,  it  is  not  certain  that  a  reformation 
would  be  decreed,  though  the  question  is  left  undecided,  not  being  pre- 
sented by  the  record,     lb.  327. 

14.  When  purchaser  can  not  resist  payment  of  purchase-money,  nor  recover  it 
back  if  paid-  —The  law  is  settled  in  this  State,  that  a  purchaser  of  lands, 
while  retaining  possession  under  the  contract,  can  neither  resist  an  ac- 
tion at  law  for  the  purchase-money,  nor  recover  it  back  if  paid,  on  ac- 
count of  any  fraud,  or  misrepresentation  on  the  part  of  the  vendor,  for 
which  he  might,  at  his  election,  rescind  and  disaffirm  the  contract  en- 
tirely.   Lett  v.  Browiu  550. 

15i  When  purchaser  cannot  resist  payment  of  purchase-money. — A  purchaser 
of  lands  can  not,  so  long  as  he  remains  in  possession  under  the  con- 
tract, resist  an  action  at  law  on  the  notes  given  for  the  purchase-money, 
on  account  of  his  vendor's  want  of  title,  or  fraudulent  representations 
as  to  the  title,  although  he  offered  to  abandon  the  possession  and  re- 
scind the  contract,  and  the  vendor  is  insolvent.     Sivoly  v.  Scott,  555. 

16.  Same. — A  purchaser  of  land,  holding  his  vendor's  bond  for  title,  and  re- 

maining in  undisturbed  possession,  can  not  resist  the  payment  of  the 
.    purchase-money,  on  account  of  a  defect  in  the  title,   without  showing 
that  the  vendor  is  insolvent,  or  unable  to  respond  in   damages.     Wyatt 
v.  Garlinyion,  576. 

17.  Same.  —A  purchaser  of  land,  who  is  in  possession  under  a  deed  with  cov- 

enants of  warranty,  or  under  a  bond  for  title  stipulating  for  the  execu- 
tion of  such  deed  on  the  payment  of  the  purchase-money,  can  not  re- 
sist the  payment  of  the  purchase-money,  either  at  law  or  in  equity,  un- 
less there  was  fraud  in  the  sale,  or  unless  his  vendor  is  insolvent.  Strong 
v.  WaddeU,  471. 

18.  Same. — If  there  was  no  fraud  in  the  sale,   and  no  warranty  of  title  was 

taken  by  the  purchaser,  he  can  not  resist  the  payment  of  the  purchase- 
money,  on  account  of  defects  in  the  title  which  were  known  to  him. 
lb.  471, 

19.  Estoppel  against  purchaser  in  possession,  against  setting  up  outstanding  title. 

A  purchaser  in  possession  cannot  set  up  an  outstanding  title  in  a  third 
person,  in  bar  of  a  bill  to  enforce  the  vendor's  lien  for  the  purchase- 
monev,  but  is  estopped  from  denying  the  title  asserted  against  him. 
lb.  471. 

20.  Vendor's  lien ;  sale  of  decedent's  lands  under  probate   decree,  for  payment 

of  debts. — When  laDds  are  sold  by  an  administrator,  under  a  decree  of 
the  Probate  Court,  for  the  payment  of  debts  (Rev.  Code,  §§  2079-96), 
the  purchaser  has  no  right  to  a  conveyance,  until  he  has  paid  the  whole 
of  the  purchase-money;  and  although  the  administrator  falsely  reports 
that  the  purchaser  has  made  the  required  cash  payment,  and  has  other- 
wise complied  with  the  terms  of  sale,  and  the  sale  is  confirmed  by  the 
court,  and  a  conveyance  is  executed  to  the  purchaser  by  the  administra- 
tor, under  the  order  of  the  court,  before  the  credit  payment  has  become 
due,  the  title  of  the  heirs  is  not  divested,  and  the  land  remains  bound 
for  the  payment  of  the  purchase-money.  Wallace  v.  Nichols'  Adm'r, 
321. 

21.  Same;  when  purchaser  is  chargeable  with  notice.— Sub-purchasers  of  land, 

sold  under  a  probate  decree  for  the  payment  of  debts,  succeed  only  to 
the  rights  of  their  vendor,  the  original  purchaser,  and  can  not  claim 
the  protection  afforded  to  purchasers  for  valuable  consideration  without 
notice;  although  they  bought  in  ignorance  of  the  fact  that  the  purchase- 
money  had  not  been  paid,  and  although  a  conveyance  had  been  execu- 
ted to  their  vendor,  under  the  order  of  the  court,  before  the  credit  pay- 
ment had  become  due.     lb.  321. 

22.  Vendor's  lien  ;  when  not  waived  — Where  the  vendor  executed  a  deed  for 

the  lands  to  the  purchaser's  wife,  at  his  request,  and  accepted  his  indi- 
vidual note  for  the  unpaid  balance  of  the  purchase-money,  on  the  as- 
surance of  a  third  person,  made  in  the  presence  of  the  purchaser,  and 
not  contradicted  by  him,  that  the  note  would  be  a  lien  on  the  land  with- 
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out  the  wife's  signature,— held,  that  these  facts  did  not  show  a  waiver 
or  abandonment  of  the  vendor's  lien;  that  the  wife  was  a  mere  volun- 
teer; and  that  the  vendor's  rights  were  not  affected  by  any  agreement 
or  understanding  between  the  purchaser  and  his  wife's  mother,  who  fur- 
nished the  money  to  make  the  cash  payment,  when  he  had  no  knowl- 
edge  of  such  agreement.     Moore  v.  Worthy.  163. 

23.  Same;  when  not  waived. — When  the  agreed  price  is  shown  to  be  the   full 

value  of  the  land,  a  waiver  or  abandonment  of  the  vendor's  lien  will  not 
be  inferred,  or  implied,  because  the  vendor  was  the  son-in-law  of  the 
purchaser,  and  the  contract  was  made  with  the  declared  purpose  and 
intention,  on  the  part  of  the  purchaser,  to  settle  the.  land  on  another 
married  daughter,  as  an  advancement,  who  was  afterwards  placed  in 
possession  by  him.     Simpson  v.  McAllister,  228. 

24.  Same  ;  who  may  asseii. — In  the  absence  of  an  agreement  to  the  contrary, 

the  vendor  of  lands  retains  a  lien  on  them  for  the  payment  of  the  pur- 
chase-money, although  he  has  executed  an  absolute  conveyance,  reciting 
therein  that  the  purchase-money  has  been  paid;  which  lien,  if  not 
waived  or  abandoned,  prevails  against  all  the  world,  except  a  bona  fide 
purchaser  for  valuable  consideration  without  notice,  and  passes  to  an 
assignee  of  the  note  given  for  the  purchase-money,  unless  the  assign- 
ment is  without  recourse,  and  may  be  asserted  by  him  in  his  own  name. 
16.  228. 

25.  Same;  who  may  assert. — When  the  notes  given   for  the  purchase-money 

are  transferred  by  delivery  merely,  or  without  recourse  on  the  vendor, 
the  transferree  or  holder  can  not  assert  a  vendor's  lien  on  the  land. 
(Criticising,  explaining,  and  limiting  White  v.  Stover,  10  Ala.  443.) 
Hightower  r.  Rigsby,  126. 

26.  Same;  who  may  assert.— An  executor,  or  administrator,  having  sold  lands 

under  a  probate  decree,  and  charged  himself,  on  final  settlement,  with 
the  unpaid  purchase  money,  may  enforce  the  vendor's  lien  on  the  land 
in  his  own  name.     Rather  »'.   Young's  Adm'rs,  94. 

27.  Same ;  who  can  not  assert. — When  the  vendor  has   obtained  a   deoree  in 

chancery,  subjecting  the  lands  to  sale  for  the  payment  of  the  purchase- 
money;  and  the  purchaser  pays  the  decree  with  money  borrowed  from  a 
third  person,  giving  his  note,  with  a  mortgage  on  the  land  and  other 
property,  to  secure  the  repayment  of  the  money  6o  borrowed;  the  mort- 
gagee, not  having  taken  an  assignment  of  the  decree,  can  not  claim  to 
be  subrogated  to  the  vendor's  rights  against  the  land,  but  must  rely  on 
his  mortgage.  Pettus  v.  McKinney,  41. 
27*  Same;  against  whom  asserted. — When  a  vendor  sells  land  on  a  credit, 
and  executes  to  the  purchaser  an  absolute  conveyance,  reciting  therein 
the  payment  of  the  purchase-money,  and  not  taking  a  mortgage  or 
other  security  for  its  payment,  he  may  nevertheless  assert  a  vendor's 
lien  on  the  land,  as  against  the  original  purchaser,  his  heirs,  or  anj'  one 
claiming  under  him  or  them  by  voluntary  conveyance;  but  not  against 
a  sub-purchaser  for  valuable  consideration,  who  has  paid  the  purchase- 
money  in  good  faith,  without  notice  of  the  outstanding  lien.  Hightower 
v.  Rigsby,  126. 

28.  Same;  burden  of  proof  as  to  notice.— If  the  vendor  conveys   by  absolute 

deed,  reciting  therein  that  the  purchase-money  has  been  paid,  the  onus 
is  on  him,  or  his  assignee  of  the  note  given  for  the  purchase-money, 
when  seeking  to  enforce  a  lien  on  the  land,  as  against  a  sub-purchaser 
for  valuable  consideration,  to  prove  notice  of  the  fact  that  the  original 
purchase-money  was  unpaid  before  the  consummation  of  the  contract  of 
sub-purchase.     Lambert  v.  Newman,  623;  Hightower  v.  Rigsby,  126. 

29.  Same;  when  sub-purcliaser  is  chargeable  with  implied  notice. — Declarations 

by  the  holder  of  one  of  the  notes  given  for  the  purchase-money,  assert- 
ing a  lien  on  the  land,  but  not  explaining  its  nature,  reported  to  a  sub- 
purchaser of  the  land  by  the  hearers,  who  at  the  same  time  derided  the 
asserted  lien,  are  not  sufficient  to  put  the  sub-purchaser  on  inquiry,  and 
thus  charge  him  with  implied  notice  of  an  outstanding  vendor's  lien, 
when  the  person  holding  the  note  has  no  connection  with  the  title. 
Hightower  v.  Rigsby,  126. 
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30.  Same;  same. — Proof  of  conversations  or  declarations,  repeated  after  the 

lapse  of  fourteen  or  fifteen  years,  and  not  shown  to  be  connected  with 
any  circumstances  likely  to  impress  them  on  the  memory,  is  not  suffi- 
cient to  outweigh  the  positive  testimony  of  the  sub-purchaser  himself, 
denying  notice.     LambeH  v.  Newman,  623. 

31.  When  mortgagee  is  bona  fide  purchaser  Jor  valuable  consideration. — When  a 

mortgage  is  given  to  secure  a  loan  contemporaneously  made,  or  made 
on  the  faith  of  an  agreement  and  promise  that  it  should  be  given,  the 
mortgagee  is  a  bona  fide  purchaser  for  valuable  consideration,  and  enti- 
tled to  protection  against  latent  equities  of  which  he  had  no  notice;  and 
a  release  by  him  of  a  portion  of  the  mortgaged  property,  before  he  had 
notice  of  a  latent  equity  on  the  other  portion,  does  not  affect  his  right 
to  protection  against  such  latent  equity.      Watts  v.  Burnett,  340. 

32.  Same. — When  a  mortgage  is  given  to  indemnify  a  surety  against  a  liabil- 

ity contemporaneously  assumed,  the  mortgagee  is  a  purchaser  for  valu- 
able consideration,  and  entitled  to  pro'tection  against  latent  equities  of 
which  he  had  no  notice.     Bartlett  v.    Vamer's  Executor,  580. 

33.  Who  is  purchaser  without  notice. — A  purchaser  at  a  sale  under  a  mortgage, 

having  actual  notice  of  an  outstanding  equity,  may  nevertheless  take 
advantage  of  the  want  of  notice  on  the  part  of  the  mortgagee,  since 
otherwise  the  mortgage  would  be  a  worthless  security.  Gahalan  v.  Mon- 
roe, Smcdlz  &  Co.  303. 

34.  Same.  — The  trausferree  of  a  mortgage,  having  actual  notice  of  a  latent 

equity,  or  secret  trust,  may  nevertheless  take  advantage  of  the  want  of 
notice  by  the  mortgagee.     Bartlett  v.    Varna's  Executor,  580. 

35.  Wlio  is  purchaser  for  valuable  consideration.  — An  existing  indebtedness  or 

liability  as  surety,  though  a  sufficient  consideration  to  support  a  trans- 
fer by  the  surety,  to  the  creditor,  of  a  mortgage  given  by  the  principal 
to  indemnify  the  surety,  does  not, .  without  some  new  consideration, 
make  the  transferree  a  purchaser  for  valuable  consideration,  who  is 
entitled  to  protection  against  latent  equities  of  which  he  had  no  notice. 
lb.  580. 

36.  Who  is  purchaser  far  valuable  consideration  without  notice. — As  to  lands  sur- 

rendered by  a  bankrupt,  the  assignee  in  bankruptcy  takes  only  the 
estate  which  the  bankrupt  had,  and  the  lands  remain  chargeable  with 
all  the  prior  equities  which  were  binding  on  the  bankrupt;  nor  can  a 
purchaser  from  the  assignee,  who  succeeds  only  to  his  interest,  claim 
the  protection  which  is  accorded  in  equity  to  a  bona  fide  purchaser  for 
value.     Smith  v.  Perry,  266. 

37.  When  purclmser  is  chargeable  with  notice  of  incumbrance  on  land. — A  pur- 

chaser of  land  is  chargeable  with  notice  of  all  facts  recited  in  the  deed 
to  his  vendor,  or  in  a  former  deed  to  which  it  refers,  and  which  is  a 
necessary  link  in  the  chain  of  title,     laylor  v.  Forsey,  426. 

38.  Implied  notice  to  principal.  — A  purchaser  of  lands,  at  a  sale  made  under  a 

chancery  decree,  is  chargeable  with  implied  notice  of  any  fraud,  or 
other  defect  in  the  proceedings,  of  which  his  agent  in  making  the  pur- 
chase, who  was  a  party  to  the  suit,  had  actual  notice.  Dunklin  v.  Har- 
vey, 177. 

39.  Decree  enforcing  vendor's  lien  on  land;  when  set  aside  for  fraud,  at  instance 

of  purchaser  for  valuable  consideration  without  notice . — A  decree  in  chan- 
cery, enforcing  a  vendor's  lien  on  land,  in  favor  of  an  assignee  of  one 
of  the  notes  given  for  the  purchase-money,  will  be  set  aside  for  fraud, 
at  the  instance  of  a  sub-purchaser  for  valuable  consideration  without 
notice,  who  was  not  made  a  party  to  the  suit,  although  he  was  known 
to  be  in  possession  of  the  land  under  claim  of  title,  and  had  been  in 
open  and  notorious  possession  for  ten  years,  and  had  obtained  the  legal 
title  from  the  original  vendor  betore  the  commencement  of  the  suit. 
Dunklin  v.  Harvey,  377. 

40.  Sale  of  lands  under  decree  enforcing  vendor' 8  Ken.— Where  the  purchaser  of 

lands,  not  having  paid  the  purchase-money,  sells  and  conveys  different 
portions  of  it,  at  different  time?,  to  several  persons,  the  portion  remain- 
ing unsold  must  be  first  subjected  to  sale  for  the  unpaid  purchase- 
money,  and  the  other  portions  in  the  inverse  order  of  their  alienation, 
the  last  being  first  sold.     Wallace  v.  Nicliols'  Adm'r,  321. 
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WATER-COURSES. 

See  Navigable  Streams. 

WILLS. 

1.   Hepugnant  provisions  in  will. — When  a  will  contains  provisions  which  are 
irreconcilably  repugnant,  the  later  clause  must  prevail  over  the  prior, 
and  the  general  intent  must  prevail  over  a  particular  intent.     Griffin  v- 
Pringle,  486. 
See,  also,  Legacy  and  Devise. 

WITNESS. 

1.  When  witness  may  refuse  to  answer  question,  as  criminating  himself. — A. 

witness  is  not  excused  from  answering  a  question,  on  the  ground  that 
the  answer  will  criminate  himself,  when  a  criminal  prosecution  for  the 
imputed  offense  is  already  barred  by  the  statute  of  limitations.  Calhoun 
r.    Thompson,  166. 

2.  To  what  witness  may  testify. — That  a  representation  was  relied  on  by  the 

purchaser,  and  induced  him  to  cousummate  the  contract,  is  not  a  ques- 
tion of  fact  to  which  a  witness  may  testify,  even  though  he  be  the  pur- 
chaser himself ;  but  is  an  inference,  or  conclusion,  to  be  drawn  by  the 
jury,  from  the  character  of  the  representation,  the  conduct  of  the  par- 
ties at  the  time,  and  all  the  attendant  circumstances.  Sledge  v.  Scott, 
202. 

3.  Expert. — A  witness,   though  an  expert,   can  not  testify  that  a  horse  was 

unsound  three  weeks  after  a  sale,  without  any  proof  of  the  character  or 
causes  of  its  lameness.     lb.  2(J2. 

3.  Same. — A  survey  and  diagram  of  land,  made  by  a  county  surveyor,  but 
without  notice  to  "  the  opposite  party,''  as  required  by  the  statute 
(Rev.  Code,  §  953),  is  not  conclusive,  nor  even  presumptive  evidence 
against  him:  but  the  surveyor  might  testify  as  to  his  survey,  exhibit  the 
diagram,  and  give  his  opinion,  founded  on  the  survey,  as  to  the  boun- 
daries.    Bridges  v.   McCkndun,  327. 

5  Impeaching  witness. — A  willfully  fal^e  statement,  made  by  a  witness  out  of 
court,  does  not  raise  any  presumption  that  his  testimony  is  altogether 
false.  Glaze  v.  Blake,  379. 
6.  To  what  party  may  testify,  in  suit  by  or  against  administrator. — In  a  suit  for 
the  foreclosure  of  a  mortgage,  executed  by  the  defendant  to  the  plain- 
tiffs intestate,  the  defendant  can  not  testify,  as  a  witness  for  himself. 
(Rev.  Code,  §  2704;  Sess.  Acts  1874-5,  p.  252),  that  he  deposited  certain 
railroad  stock  with  the  intestate,  to  be  applied  as  a  payment  on  the 
mortgage  debt.     Frazier  v.  Parks'  Adm'r,  363. 

7.  Same. — On  the  final  settlement  of  the  accounts  of  the  adminis- 
trator of  an  insolvent  estate,  the  creditors  seeking  to  charge  him 
with  the  rent  of  lands  which  belonged  to  the  intestate,  and  which 
the  administrator  himself  had  cultivated  the  last  year  of  the  intestate's 
life,  the  administrator  can  not  testify,  in  bis  own  behalf,  as  to  the 
terms  of  the  contract  of  renting  between  himself  and  the  intestate 
(Rev.  Code,  §2704;  Sess.  Acts  1874-5,  p.  252);  but  he  may  state  that 
certain  bales  of  cotton,  with  which  he  charged  himself  in  his  account, 
were  on  account  of  the  rent  of  the  lands  that  year.  Strange  v.  Gro> 
ham,  694. 
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